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Reader  Aids 

Additional  mfoimalion,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
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on  202-275-1538  or  275-0920. 
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The  President 
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National  Visiting  Norse  Associations  Week,  1993 


By  the  President  erf  the  United  States  of  America 
A  Proclamation 

Since  1885,  countless  men,  wornma,  and  children  have  bean  provided  can 
in  their  own  communities  and  homes  by  the  staff  of  Visiting  Muiae  Associa¬ 
tions.  These  associations  are  in  422  urban  and  rural  communities  in  45 
States  and  provide  home  health  care  to  more  than  1,500,000  people.  The 
associations  are  voluntary  in  nature,  independently  owned,  and  community 
based.  They  offer  a  wide  range  of  services,  including  hospice  care,  personal 
care,  homemaking,  social  services,  nutritional  counseling,  specialized  nursing 
care,  and  occupational,  physical,  and  speech  therapy  by  registered  nurses. 

Historically,  the  care  provided  by  Visiting  Nurse  Associations  has  enabled 
many  individuals  who  are  chronically  ill  or  disabled  to  remain  in  their 
homes.  Such  care  provides  a  setting  that  is  familiar  to  them  and  is  character¬ 
ized  by  the  physical  and  social  support  of  family,  friends,  and  loved  ones. 

‘  Today,  as  an  increasing  number  of  people  are  being  released  from  acute 

'  care  settings  and  returning  to  their  communities  in  need  of  complex  home 
health  assistance,  Visiting  Nurse  Associations  have  been  quick  to  respond. 
Whether  caring  for  a  low  birth-weight  baby,  assisting  a  person  recently 
released  from  the  hospital  following  surgery,  or  administering  life-sustaining 
procedures.  Visiting  Nurse  Associations  have  proven  to  be  critical  care  pro¬ 
viders. 

The  associations  adhere  to  high  standards  of  quality  and  provide  personalized 
and  cost-effective  health  care  and  support,  regardless  of  a  person’s  ability 
to  pay.  They  are  enthusiastically  supported  by  the  communities  in  which 
they  are  located,  and  their  resources  are  regularly  enhanced  by  the  services 
of  volunteers  and  the  donations  of  community  members. 

In  recognition  of  the  increasing  need  for  home  health  care,  and  the  signifleant 
potential  of  Visiting  Nurse  Associations  to  provide  this  care,  the  Congress, 
by  House  Joint  Resolution  484,  has  designated  the  week  beginning  F^ruary 
14, 1993,  as  “National  Visiting  Nurse  Associations  Week’’  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 
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NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  the  week  beginning  February 
14,  1993,  as  National  Visiting  Nurse  Associations  Week.  I  urge  all  Americans 
to  observe  this  week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Rules  and  Regulations 


This  section  U  tiaa  FEOEE^  REGtSTER 
contains  reguiatofy  documanta  having  general 
applicability  and  legal  effect  most  of  which 
are  keyed  to  and  (^ffed  in  the  Code  of 
Federal  Regulations,  which  is  published  uirder 
50  titles  pursuant  to  44  U.S.C.  15T(>. 

The  Code  of  Federal  Regutatons  is  solel  by 
tlie  Superirtfendent  ol  Docuwwnes.  Phces  of 
new  b^s  are  listed  in  the  flist  FEDERAL 
REGISTER  issue  of  each  weak. 


FARM  CREOrr  AOMiNtSTRATION 
12  CFR  Parts  607  and  618 
Rlfr3652-AB1» 

Assessment  and  Apftoftlonmefit  of 
Administrolhre  Expenaea;  Generat 
Provislone 

AGENCY:  Farm  Oedk  AdiBinfetration- 
(FCAK 

ACTION:  Final  mla. 

SUMMARY:  The  FCA.  by  the  FCA  Board, 
adopts  new  regulations  at  12  CFR  part 
607  that  prescribe  the  method  by  which 
the  assessments  that  are  required  to  pey 
the  FCA’s  snnual  administrative 
expenses  are  apportioned  anKMig  and 
paid  by  Farm  Q^rt  System 
institutions  and  other  mdities  that  are 
required  to>  pay  such  expenses.  The 
regulations  supersede  existing 
assessment  regulations  at  12  CLFR 
61  &8230,  whi^  are  rescinded. 

These  regulations  are  based  in  large 
part  on>  the  consensus  recommendahons 
of  the  FCA  Assessment  Regulations 
Negotiated  Rulefloaking  Committee 
ICoQFunitteeh  which  was  established  by 
the  FCA  to  help  develop  the  assessment 
regulations. 

EFFECTIVE  DATE:  The  regulations  shall 
becon^e  effective  upon  the  exiHration  of 
30  days  after  puhhcatMni  durirrg  which 
either  or  both  honses  of  Congress  are  in 
session.  Notice  ol  the  effective  date  will 
be  published  in  the  Federal  Regiafer. 
FOR  FURTHER  MFORMATTON  CONTACT; 
Robert  S.  Child,  Polif:y  Analyst, 
Regulation  Devetopment  Divisfon, 
Office  of  Examination,  Farm  Clrodif 
Administration,  McLean,  Virginia 
22102-5090,  f703)  ir»3-41»9,  TDD  (703) 
883-4444,  or  William  L.  Larsen,  Senior 
Attorney,  Regidatory  Opmations 
Division,  Office  of  Genm)  Cormset, 
Farm  Oadit  Administration.  McLean. 
Virginia  22102-5090,  (709}  863-4020, 
TDD  (703)  883-4444. 
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SUPPLEMENTARY  INFORMATION: 

L  Backgreaad 

A.  The  Assessmeat  Regfilatkins 
The  operating  expenses  of  the  FCA  in 
adnunistferiag  ^  Farm  Ciedit  Act  of 
1971, 12  U.SjC.  2001-2279bb-6  (Act) 
are  paid  by  the  inaititutione  H  regular 
and  exammes.  Section  5.15  of  the  Act 
establisbee  the  process  which  System 
institutioas  are  assessed  lot  their  share 
of  FCA  adraiiiistratiive  expenses.  Prior  to 
the  beginning  of  evory  fiscal  year,  the 
FCA  must  detemune  the  cfwt  of 
administering  the  Ad  for  the  succeeding 
year  as  well  as  the  amount  of 
assessments  needed  to  pay  such 
expenses  and  maintam  e  necessary 
reserve.  On  the  basis  of  the  assessaamt 
detemunation,  the  FCA  must  apportion 
the  assessment  among  System 
inditutions  in  a  manner  “determined  to 
he  equitaUe”  by  the  FCA.  12  U.S.C. 
2250(a)(2)(AX  The  FCA  th«k  assesses 
and  collects  the  alloeatkms  «ai  a 
periodic  basis  during  the  fiscal  ye«r. 
Regulaticma  knplementiag  section  5.1.5 
of  the  Act  currently  we  found  in 
§  618it230  sti  this  ^apter. 

The  current  FCA  assessraoot  process 
was  developed  before  Congress  enacted 
the  Agrid»ltt»al  Credit  Act  of  1987. 
Public  Law  lf»-233,  (1987  Act).  The 
structural  and  regulatory  changes 
brought  about  by  the  1387  Act  led  the 
FCA  to  evalude  its  current  assessment 
procees  to  determine  whether  it 
remained  velid  and  fair.  Ou  the  basis  of 
this  ev^uatioo.  the  FCA  concluded  thd 
the  cuneik  assessment  formuls  needed 
to  be  revised.  In  April,  1931,  the  FCA 
published  a  Notice  of  Proposed 
Rulemaking  that  proposed  to  estaldish 
an  asset-based  fonnida  foe  assessments 
of  System  institutions.  56  FR  13424, 
-April  2, 1991.  The  comments  received 
indicated  a  concern  that  the  proposed 
asset-based  formula  would  create 
ineeputies.  due  to  the  method  by  which 
assets  of  banka  and  associations  would 
be  counted  for  assessxnwit  purposes. 
Further,  soaie  commenteia  strongly 
urged  that  alternative  assessmwrt 
procedures  be  explored  before  adoption 
of  an  asset-based  foiraula.. 

B.  The  Negotiated  Rulemaking 

After  considering  various  alternatives 
for  public  participation  in  a  further 
exploration  of  assessmant  allocation 
procedures,  the  FCA  ctmcluded  that 
negotiated  rulemaking  might  provide  a 
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cieetivo  means  to  achieve  an  equntabfo 
assessment  fannule.  bi  accordeaMW  wHh 
the  Negotiated  Rufomaidiig  Act  of  1990, 

5  U.S.C  581-590,  the  FCA  paUi^ied 
notice  of  its  mtent  to  estabKsfa  a 
negotiated  rttlemaking  committee  to 
develop  and  negotiate  proposed 
amendments  to  its  assessment 
regulations.  57  FR  19405,  May  6, 1992. 
To  meet  the  statutory  and  practical 
requifwnenta  of  nogotialed  rularaaking, 
the  FCA  attempted  to  select  a  groap  of 
System  institutioas  that  would  be  ae 
balanced  and  representative  as  possible. 
The  FCA  issued  wr  advisory  commiltee 
charter  to  the  Commitlee  on  June  5. 

1992. 

The  Committee  met  four  times  dunng 
June  and  July,  1992.  Committee 
procedures  compKed  with  the 
Negotiated  Rulemaking  Act,  supra,  and 
the  Federal  Advisory  Coounitleo  Act.  5 
U.S.C.  app.  2  AH  meetings  were  open 
to  the  public  and  meeting  minutes  were 
recorded.  At  the  conclusion  of 
negotiations,  the  Committee  submitted  a 
report  to  the  FCA  contatBinf  the 
consensus  recommendations  wid  views 
of  the  Connaittee  re^cdkig  proposed 
amendments  to  the  assessment 
regulations. 

C.  The  Proposed  Assessment 
Reg^htions 

The  FCA  found  thel  the  consensus 
recommendations  of  the  Committee 
regarding  proposed  assessment 
regulations  were  consistonf  with  the 
FCA's  legef  obHgations  under  the  Act. 
08  OctoW  15, 1992,  as  sanctioned  by 
the  Negotiated  Rulemaking  Act,  supra, 
the  FCA  issued  proposed  assessment 
regulations  based  in  largo  part  on  tbe 
consensus  recommendations  of  tbe 
Committee.  57  FR  47288. 

The  FCA  received  tforeo  comment 
letters  oa  ks  proposed  aeeessraent 
regulations.  CwMaents  camo  han  &e 
Farm  Credit  Cosmo)  (jPCC),  die  Farm 
Credit  Bank  of  Texes  ITexss  FCBX  and 
the  Fedeta)  Agricnltura)  Mortgage 
Corporation  (FAMO. 

In  response  to  public  comment  and 
based  on  its  furdier  consideration  of  the 
assessment  process,  the  FCA  has 
adopted  several  minor  changes  in  the 
rules  as  proposed.  DiscuMton  of  these 
changes  and  of  peitineot  public 
comment  follows. 
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II.  Analysis  of  Qianges  and  Conunents 
by  Section 

A.  Section  607.3  Assessment  of  Banks, 
Associations,  and  Designated  Other 
System  Entities 

Section  C07.3  contains  the  assessment 
formula  developed  by  consensus  of  the 
Committee.  In  its  comment  letter,  the 
FCC  noted  its  approval  of  the  negotiated 
rulemaking  process  and  its  agreement 
with  the  basic  assessment  formula 
proposal,  describing  it  as  “an  equitable 
solution  to  a  complicated  and 
potentially  controversial  matter.”  The 
FCC  suggested  three  minor  changes  to 
proposed  §  607.3. 

With  regard  to  §  607.3(a),  the  FCC 
comment^  that  provision  should  be 
made  for  situations  when  an  assessment 
may  not  be  needed  to  maintain  a 
necessary  reserve  pursuant  to  section 
5.15  of  the  Act,  or  when  the  FCA  may 
determine  to  reduce  its  necessary 
reserve.  In  response  to  this  concern,  the 
FCA  is  amending  §§  607.3(a)  and 
607.4(a)(1)  to  clarify  that  the  FCA  will 
only  assess  such  an  amount  as  may  be 
required  to  maintain  the  reserve  it 
determines  to  be  “necessary”  under 
section  5.15(a)(1)(B)  of  the  Act. 
Adjustments  in  assessments  due  to 
changes  in  the  necessary  reserve  are 
provided  for  in  §§  607.3(d),  607.4(a)(2), 
and  607.10. 

Proposed  §  607.3(b)(2)(iii)  provided 
that  where  banks,  associations,  and 
designated  other  System  entities  are 
formed  through  merger  or  consolidation 
and  the  combined  entity  has  not  been 
examined  prior  to  its  initial  assessment, 
such  institution  shall  be  assigned  the 
“highest”  composite  CAMEL  (capital, 
asset  quality,  management,  earnings, 
and  liquidity)  rating  received  by  any  of 
the  pr^ecessor  merged  or  consolidated 
institutions  in  their  most  recent 
examinations  prior  to  the  merger  or 
consolidation.  The  FCC  point^  out  that 
use  of  the  term  “highest”  could  lead  to 
confusion,  since  the  best  CAMEL  ratings 
are  actually  lower  numbers.  To  cmre  this 
ambiguity,  the  FCA  has  substituted  the 
term  “best.” 

The  FCC  also  suggested  that  the 
reference  to  the  $20,000  minimum 
assessment  in  §  607.3(b)(3)  be  changed 
to  minimum  “annual”  assessment  to 
avoid  confusion  regarding  the  h^uency 
of  the  minimum  assessment.  The  FCA 
finds  such  a  change  unnecessary 
because  the  term  “assessment”  is 
defined  in  §  607.2(a)  as  the  “annua] 
amount  to  be  paid  by  each  System 
institution  to  the  FCA  in  accordance 
with  section  5.15  of  the  Act.”  (emphasis 
added.) 

The  Texas  FCB  also  commented  on 
the  $20,000  minimum  assessment 


required  by  §  607.3(b)(3).  The  Texas 
FCB  urged  the  FCA  to  r^uce  the 
minimum  assessment  to  avoid  an  unfair 
impact  on  small  institutions. 
Alternatively,  the  Texas  FCB  suggested 
that  §  607.5(b)  be  revised  to  permit  the 
institutions  in  each  Farm  Credit  district 
to  choose  to  be  assessed  by  district 
rather  than  individually  and  permit  the 
district’s  Farm  Credit  bank  to  reallocate 
the  assessment  to  its  affiliated 
associations. 

The  FCA  notes  that  a  representative  of 
the  Texas  FCB  was  a  member  of  the 
Committee,  which  unanimously 
adopted  the  $20,000  minimum  only 
after  thorough  consideration  of  the 
concept  of  a  minimum  assessment  and 
extensive  debate  on  both  higher  and 
lower  minimums.  Moreover,  the 
Committee  rejected  tho  concept  of 
assessing  System  institutions  by  district 
rather  than  individually.  The  FCA 
agrees  with  the  consensus 
recommendation  of  the  Committee  that 
all  banks,  associations,  and  designated 
other  System  entities  should  pay  some 
minimum  assessment,  regardless  of  risk- 
adjusted  asset  base,  to  reflect  a  share  of 
FCA  regulatory  costs  and  as  a  necessary 
cost  of  doing  business  as  a  federally 
chartered  System  financial  institution. 
Consequently,  §  607.3(b)(3)  is  adopted 
as  proposed.  The  FCA  will  monitor  the 
impact  of  the  $20,000  minimum 
assessment  and  make  adjustments  in  the 
future  if  necessary. 

3.  Section  607.4(b)  Assessment  of  the 
Federal  Agricultural  Mortgage 
Corporation 

As  noted  in  the  proposal,  the 
Committee  did  not  attempt  to  develop 
the  method  of  assessment  for  FAMC. 
Under  section  5.15(a)  of  the  Act,  the 
assessment  of  FAMC  is  separate  from 
the  rest  of  the  System.  Thus  FAMC’s 
assessment  is  separately  covered  in 
§  607.4(b).  This  section  provides  that 
FAMC  is  to  be  assessed  for  the 
estimated  cost  of  the  FCA’s  regulation, 
supervision,  and  examination  of  FAMC. 
FAMC  is  not  subject  to  an  assessment 
for  the  FCA’s  necessary  reserve  under 
section  5.15(a)(1)(B)  of  the  Act. 

However,  the  FCA  will  include  in  its 
estimate  of  regulatory  expenses 
sufficient  funds  to  provide  for 
anticipated  increases  in  activity  and 
significant  developments  in  order  to 
cover  its  expenses  for  the  examination 
and  supervision  of  FAMC  during  a  fiscal 
year. 

The  FCA  received  extensive 
comments  from  FAMC  regarding  this 
section  of  the  proposed  assessment 
regulations.  FAMC’s  comments  may  be 
summarized  as  follows: 


(1)  FAMC’s  participation  in  the 
development  of  the  proposed  regulation 
was  inequitably  and  unreasonably 
limited. 

(2)  The  FCA’s  authority  to  assess 
FAMC  is  limited  to  costs  incurred  by 
the  agency  for  regulatory  activities 
conducted  under  section  8.11  of  the  Act. 

(3)  The  assessment  provision  for 
FAMC  is  vague  and  art)itrarily 
expansive. 

(4)  FAMC’s  assessment  provision 
should  be  clear,  specific,  and  conformed 
to  statutory  limitations. 

The  FCA  does  not  agree  that  FAMC’s 
participation  in  this  rulemaking  has 
been  inequitably  and  unreasonably 
limited.  FAMC  has  exercised  its  right 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  551,  553,  to  comment  on 
the  assessment  regulations  as  initially 
proposed  in  April,  1991,  and  as 
proposed  in  October,  1992,  subsequent 
to  the  negotiated  rulemaking.  Second, 
the  Negotiated  Rulemaking  Act  grants 
the  FCA  discretion  in  matters  of 
committee  selection  for  negotiated 
rulemaking.  5  U.S.C.  581,  584-585,  590. 
The  principal  focus  of  the  Committee 
was  on  development  of  an  equitable 
assessment  formula  for  banks  and 
associations.  The  FCA  denied  FAMC’s 
petition  to  participate  on  the  Committee 
because  FAMC  did  not  represent  an 
interest  that  would  be  “significantly 
affected”  by  the  formula  used  to 
apportion  assessments  among  banks  and 
associations.  5  U.S.C.  585.  FAMC’s 
participation  on  the  Committee  might 
have  been  appropriate  had  the 
Committee  considered  FAMC 
assessment  methodology.  However,  as 
emphasized  in  the  proposed  rules,  the 
Committee  did  not  deliberate  or  make 
recommendations  concerning  FAMC’s 
assessment.  See  57  FR  47288,  47290-91, 
supra. 

FAMC  asserts  in  its  second  general 
comment  that  FCA  assessment  authority 
over  FAMC  is  strictly  limited  by  section 
8.11(d)  of  the  Act,  which  authorizes  the 
FCA  to  assess  FAMC  for  its  costs  in 
carrying  out  its  statutory  duty  to 
regulate  FAMC,  including  “the  cost  of 
any  examination.”  12  U.S.C.  2279aa- 
11(d).  The  FCA  sees  nothing  in 
§  607.4(b)  that  is  inconsistent  with  the 
responsibilities  and  authorities  set  forth 
in  sections  5.15  and  8.11  of  the  Act.  To 
the  contrary,  the  FCA  views  the  section 
8.11  language  not  as  a  limitation,  but 
rather  as  a  statutory  requirement  that 
the  FCA  assess  FAMC  for  any  regulatory 
activities  attributable  to  FAMC. 
Furthermore,  the  FCA  sees  no 
inconsistency  because  it  understands 
“regulatory  activities”  in  the  broad 
sense  of  all  of  its  oversight 
responsibilities  for  FAMC. 
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Read  with  section  5.15  of  the  Act, 
section  8.11  requires  the  FCA  to  assess 
FAMC  for  all  costs  associated  with 
examining,  supervising,  and  regulating 
FAMC.  These  same  statutory  terms  are 
adopted  in  §  607.4(b).  Regulatory 
activities  required  by  sections  of  the  Act 
other  than  section  8.11,  such  as  the 
requirement  of  section  8.32  that  the  FCA 
develop  a  risk-based  capital  test  for 
FAMC,  are  encompassed  by  the  FCA’s 
section  8.11  authority  to  provide  for  the 
general  supervision  of  the  safe  and 
sound  performance  of  FAMC,  as  well  as 
the  FCA’s  general  rulemaking  power  in 
section  8.11(a){l)(B){ii). 

FAMC’s  third  comment  asserts  that 
§  607.4(b)  is  vague  and  that  the  FCA  is 
arbitrarily  expanding  the  legal  limits  of 
its  assessment  authority  over  FAMC. 
Similarly,  in  its  final  general  comment, 
FAMC  requests  greater  specificity  in 
§  607.4(b),  as  well  as  definitions  of 
"supervision,”  “examination,”  and 
other  terms  as  they  relate  to  FAMC. 

As  discussed  above,  the  FCA  has  used 
terms  employed  in  the  Act  for  the 
regulatory  language  of  §  607.4(b),  with 
the  intent  of  assessing  FAMC  for  the 
estimated  expenses  of  all  FCA  activities 
related  to  FAMC  that  are  required  by  the 
Act.  The  FCA  sees  no  need  to  define,  for 
purposes  of  §  607.4(b),  such  terms  as 
examination  and  supervision.  The  FCA 
will  interpret  the  terms  of  §  607.4(b) 
consistently  with  Congressional  intent 
to  ensure  that  FAMC  is  held  responsible 
only  for  FCA  administrative  expenses 
fairly  attributable  to  it  and, 
correspondingly,  that  System 
institutions  are  held  responsible  only 
for  FCA  administrative  expenses  fairly 
attributable  to  them.  See  12  U.S.C. 
2279aa-l(a)(3). 

Some  of  FAMC’s  comments 
requesting  more  specificity  in  the 
assessment  regulations  are  more 
appropriately  directed  toward  the  FCA’s 
budget/appropriations  process,  which, 
of  course,  is  subject  to  the  annual 
Congressional  limitation  on  FCA 
administrative  expenses.  To  the  extent 
that  FAMC’s  concerns  relate  to  the 
reconciliation  of  the  annual  assessment, 
which,  pursuant  to  section  5.15  of  the 
Act,  is  an  estimated  amount  based  on 
the  FCA’s  reasonable  expectations  of  the 
cost  of  regulating  FAMC,  and  the  actual 
cost  of  regulation,  the  FCA  notes  that 
FAMC  will  receive  an  annual  report  of 
assessments  and  expenses  pursuant  to 
§  607.11.  The  report  of  assessments  and 
expenses  is  designed  to  reconcile 
annual  assessments  with  the  FCA’s 
administrative  expenses  under  the  Act. 

The  FCC  also  commented  on  the 
FAMC  assessment  provision,  noting  its 
concern  that  FAMC  be  assessed  for 
“indirect  expenses,”  which  are  defined 


in  §  607.2(g)  as  exp)enses  of  the  FCA  that 
are  not  attributable  to  the  p>erformance 
of  examinations.  *1110  FCA  fully  intends 
that  FAMC  will  be  assessed  for  the  cost 
of  all  FCA  activities  connected  to  the 
regulation  of  FAMC  as  authorized  by 
section  8.11  of  the  Act,  including  not 
only  examination,  but  other  authorized 
activities  such  as  sup)ervision, 
enforcement  activities,  and  prescription 
of  rules  and  regulations,  as  well  as  for 
appropriate  administrative  support  and 
overhead  expenses.  These  authorized 
regulatory  activities  and  expenses  fall 
into  the  category  of  “indirect  expenses,” 
as  defined  in  §  607.2(g).  For 
clarification,  the  FCA  has  added  a 
reference  to  such  administrative  and 
overhead  expenses  in  §  607.4(b). 

C.  Section  607.7  Late-paywent  Charges 
on  Assessments 

The  FCC  commented  that  the 
reference  in  proposed  §  607.7(a)  to 
“institution”  should  be  modified  by  the 
word  “System”  to  be  consistent  with  the 
definition  in  §  607.2(k).  The  FCA  adopts 
this  suggestion. 

D.  Section  607.8  Reimbursements  for 
Services  to  Non-System  Entities 

Pursuant  to  12  U.S.C.  3025,  the  FCA 
is  authorized  and  directed  to  examine 
and  audit  the  National  Consumer 
Cooperative  Bank,  doing  business  as  the 
National  Cooperative  Bank  (NCB),  and 
receive  reimbursement  from  the  NCB  for 
such  examinations  and  audits.  Due  to 
the  close  structural  relationship 
between  the  NCB  and  the  NCB 
Development  Corporation  (NCBDC) 
provided  for  in  12  U.S.C.  3051,  the  FCA 
also  examines  the  NCBE)C  as  part  of  its 
examination  of  the  NCB.  The  FCA 
currently  bills  the  NCBDC  separately  for 
the  expenses  associated  with  its 
examination  by  the  FCA. 

Section  607.2  defines  the  NCB  and  the 
NCBDC  as  “non-System  entities.” 
Proposed  §  607.8  provided  that 
reimbursable  billings  for  FCA 
examination  of  non-System  entities 
would  be  based  on  direct  expenses 
incurred  plus  a  portion  of  indirect 
expenses  allocated  on  the  basis  of  direct 
expenses  incurred  as  a  percentage  of 
total  direct  expenses  of  the  FCA.  Upon 
further  consideration  of  the 
reimbursement  authorization  provided 
in  12  U.S.C.  3051,  and  to  ensure  that 
non-System  entities  are  not  assessed  for 
expenses  unrelated  to  FCA  activities 
pertaining  to  such  entities,  the  FCA  has 
modified  §  607.8  to  provide  for 
reimbursement  of  direct  expenses  plus 
an  amount  for  those  FCA  indirect 
expenses  reasonably  related  to  FCA 
services  rendered  to  the  non-System 
entity.  The  FCA  does  not  anticipate  that 


this  change  will  have  any  substantial 
effect  on  Uie  assessments  of  either  non- 
System  entities  or  S^em  institutions. 

'1  he  FCC  sought  amrmation  that  non- 
System  entities  are  responsible  for 
indirect  FCA  expenses  attributable  to 
them  even  if  there  are  no  direct  FCA 
expenses  with  respect  to  such  entities. 
Currently,  the  FCA  examines  the  NCB 
and  the  NCBDC  on  an  annual  basis.  As 
a  practical  matter,  therefore,  the  FCA 
does  not  anticipate  that  the  situation 
raised  in  the  FTC’s  comment  letter  is 
likely  to  occur. 

E.  Section  607.10  Adjustments  for 
Overpayment  or  Underpayment  of 
Assessments 

Section  607.10  provides  that  credits 
for  overpayment  and  charges  for 
underpayment  of  assessments  shall  be 
applied  to  the  next  applicable 
assessment  payment  due  date  during  the 
current  or  subsequent  fiscal  year.  The 
FCC  urged  the  FCA  to  clarify  proposed 
§  607.10  to  provide  that  adjustments 
would  be  made  based  on  actual 
expenditures  of  the  agency.  In  response 
to  this  concern,  tha  F^  is  amending 
§  607.10  to  state  that  credits  for 
overpayments  or  charges  for 
underpayments  shall  be  based  on  FCA 
administrative  operating  expenses 
incurred  in  the  applicable  fiscal  year 
and  on  funds  required  to  be  maintained 
pursuant  to  section  5.15  of  the  Act. 

F.  Section  607.1 1  Report  of 
Assessments  and  Expenses 

Proposed  §607.11  would  have 
required  the  FCA,  by  January  15  of  each 
calendar  year,  to  provide  each  assessed 
System  institution  with  a  statement  of 
assessments  and  expenses  for  the 
preceding  fiscal  year  showing  total 
assessments  and  other  income  received 
as  applied  to  expenses  incurred  by 
major  budget  category  and  amounts  set 
aside  for  necessary  reserves.  The  FCA 
noted  in  its  proposal  that  this  section  is 
intended  to  enhance  the  information 
currently  available  to  System 
institutions  pursuant  to  §  618.8230  of 
this  chapter,  which  is  being  replaced  by 
new  part  607. 

The  FTC  expressed  a  concern  that  the 
use  of  the  term  “statement”  in  this 
section  implied  that  the  FCA  would 
provide  only  a  simple  mathematical 
statement  of  assessments  and  expenses 
without  narrative  discussion  and 
explanation.  The  intent  of  the  FCA  in 
this  section,  as  noted  above,  is  to 
provide  System  institutions  with  useful 
information  on  assessments  and 
expenses.  To  this  end,  the  FCA  expects 
to  work  with  System  institutions  to 
develop  an  effective  format  for  annual 
assessments  and  expenses  information. 
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In  addition,  to  further  reinforce 
consistency  with  former  $  618.8230(b)  of 
this  chapter,  the  FCA  has  changed  the 
assessments  and  expenses  information 
reference  in  §607.11  firom  “statement” 
to  “report.” 

List  of  Sub|ects 
12  CFR  Part  607 

Accoimting,  Agriculture,  Archives 
and  records.  Banks,  Bcmking,  Claims, 
Credit,  Finance,  Government  securities. 

12  CFR  Part  618 

Agriculture,  Archives  and  records. 
Banks,  Banking.  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas,  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble,  chapter  VI,  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  607  to  subchapter  A  and 
amending  part  618  as  follows: 

PART  607— ASSESSMENT  AND 
APPORTIONMENT  OF 
ADMINISTRATIVE  EXPENSES 

Sec. 

607.1  Purpose  and  scope. 

607.2  Definitions. 

607.3  Assessment  of  banks,  associations, 
and  designated  other  System  entities. 

607.4  Assessment  of  other  System  entities. 

607.5  Notice  of  assessment. 

607.6  Payment  of  assessment. 

607.7  Late-payment  charges  on 
assessments. 

607.8  Reimbursements  for  services  to  non- 
System  entities. 

607.9  Reimbursable  billings. 

607.10  Adjustments  for  overpayment  or 
underpayment  of  assessments. 

607.11  Rep^  of  assessments  and  expenses. 
Authority:  Secs.  5.15,  5.17  of  the  Farm 

Credit  Act;  12  U.S.C  2250,  2252,  3025. 

§607.1  Purpose  and  scope. 

Tlie  regulations  in  part  607 
implement  the  provisions  of  section 
5.15  of  the  Farm  Credit  Act  of  1971, 12 
U.S.C.  2001  et  seq.  (Act)  relating  to 
Farm  Credit  Administration  (FCA) 
assessments.  The  regulations  prescribe 
the  procedures  for  the  equitable 
apportionment  of  FCA  annual 
administrative  expenses  and  necessary 
reserves  among  Farm  Credit  System 
(System)  institutions.  Pursuant  to 
section  5.1S(a)  of  the  Act,  the 
regulations  also  provide  for  the  separate 
assessment  of  the  FCA’s  costs  of 
supervising  and  examining  the  Federal 
Agricultural  Mortgage  Corporation 
(FAMC).  The  regulations  further  provide 
for  the  reimbursement  of  expenses 
incurred  in  performing  statutorily 
required  examinations  of  non-System 
entities. 


§607.2  Definitions. 

For  the  ptupose  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Assessment  means  the  annual 
amount  to  be  paid  by  each  System 
institution  to  the  Farm  Credit 
Administration  in  accordance  with 
section  5.15  of  the  Act. 

(b)  Average  risk-adjusted  asset  base 
means  the  average  of  the  risk-adjusted 
asset  base  (as  determined  in  accordance 
with  §  615.5210(e)  of  this  chapter)  of 
banks,  associations,  and  designated 
other  System  entities,  calculated  as 
follows: 

(1)  For  banks,  associations,  and 
designated  other  System  entities  with 
four  quarters  of  risk-adjusted  assets  as  of 
)une  30  of  each  year,  the  sum  of  the 
average  daily  risk-adjusted  assets  as  of 
the  last  day  of  the  quarter  as  reported  on 
each  quarterly  Call  Report  Schedule 
RC-G  to  the  FCA  for  the  most  recent 
four  quarters  immediately  preceding 
each  September  15,  divided  by  four; 

(2)  Except  as  provided  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section,  for 
banks,  associations,  and  designated 
other  System  entities  with  less  than  four 
quarters  of  risk-adjusted  assets  as  of 
June  30  of  each  year,  the  sum  of  the 
average  daily  risk-adjusted  assets  as  of 
the  last  day  of  the  quarter  reported  on 
each  quarterly  Call  Report  Schedule 
RC-G  to  the  FCA  for  the  quarters  in 
which  it  was  in  existence  immediately 
preceding  September  15,  divided  by  the 
number  of  quarters  for  which  the  Call 
Report  Sch^ule  RC-G  was  received; 

(3)  For  banks,  associations,  and 
designated  other  System  entities  that 
were  formed  through  mergers, 
consolidations,  or  transfers  of  direct 
lending  authority,  and  have  less  than 
four  quarters  of  risk-adjusted  assets  as  of 
June  30,  the  sum  of  the  average  daily 
risk-adjusted  assets  as  of  the  last  day  of 
the  quarter  for  the  most  recent  four 
quarters  immediately  preceding 
September  15  as  reported  on  each 
quarterly  Call  Report  Schedule  RC-G 
filed  by  the  newly  chartered  institution 
and  the  institutions  that  were  merged  or 
consolidated  or  that  received  direct 
lending  authority,  divided  by  four; 

(4)  For  banks,  associations,  and 
designated  other  System  entities 
chartered  during  the  period  July  1 
through  September  30  of  each  year  that 
were  not  formed  by  the  merger  or 
consolidation  of  existing  System 
institutions  or  the  transfer  of  direct 
lending  authority  firom  another  System 
institution,  the  total  of  the  average  daily 
risk-adjusted  assets  as  of  the  last  day  of 
the  quarter  as  reported  on  Call  Report 
Schedule  RC-G  for  the  quarter  ending 
September  30. 


(c)  Composite  CAMEL  rating  means 
the  composite  numerical  assessment  of 
the  financial  condition  of  an  institution 
assigned  to  the  institution  by  the  FCA 
based  on  its  most  recent  examination  of 
the  institution.  “CAMEL”  is  an  acronym 
for  capital,  asset  quality,  management, 
earnings,  and  liquidity.  The  CAMEL 
factors  are  generally  considered  to  be 
important  indicators  of  an  institution’s 
financial  health.  Institutions  are  rated 
on  each  of  the  factors  during  an 
examination.  CAMEL  ratings  range  from 
1-5,  with  a  lower  number  indicating 
better  financial  condition  than  a  hi^er 
number. 

(d)  Delinquent  amount  means  an 
amount  owed  to  the  FCA  that  has  not 
been  paid  by  the  date  specified  in  the 
FCA’s  Notice  of  Assessment  or  billing. 

(e)  Designated  other  System  entities 
means  other  System  entities  designated 
by  the  FCA  in  §  607.3(c)  to  be  assessed 
on  the  same  basis  as  banks  and 
associations  under  §  607.3. 

(f)  Direct  expenses  means  the 
expenses  of  the  FCA  attributable  to  the 
performance  of  examinations. 

(g)  Indirect  expenses  means  all  FCA 
expenses  that  are  not  attributable  to  the 
performance  of  examinations. 

(h)  Non-System  entities  means  the 
National  Consumer  Cooperative  Bank, 
the  National  Cooperative  Bank 
Development  Corporation,  and  any 
other  entity  that  is  required  to  be 
examined,  supervised,  or  otherwise 
regulated  by  the  FCA  that  is  not  a 
System  institution. 

(i)  Notice  of  Assessment  means  a 
written  notice  to  each  System 
institution  showing  the  total  amount 
assessed  and  owing,  the  fiscal  year 
covered  by  the  assessment,  the  amounts 
of  installment  payments,  and  the  due 
dates  for  such  payments.  For  banks, 
associations,  and  designated  other 
System  entities,  the  Notice  of 
Assessment  shall  also  include  an 
individualized  assessment  table 
showing  the  assessment  under 

§  507.3Cb)(2),  where  applicable. 

(j)  Other  System  entities  means  any 
service  corporation  chartered  under 
section  4.25  of  the  Act,  the  Farm  Credit 
System  Financial  Assistance 
Corporation,  FAMC,  the  Federal  Farm 
Credit  Banks  Fimding  Corporation,  the 
Farm  Credit  Finance  Corporation  of 
Puerto  Rico,  and  any  other  entity 
statutorily  designated  as  a  System 
institution  that  is  not  a  bank  or 
association. 

(k)  System  institutions  means  banks, 
associations,  and  other  System  entities. 
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§607.3  AssMsment  of  banka, 
aaaociationa,  and  daaignatad  othar  Syatam 
enthiaa. 

(a)  Banks,  associations,  and  other 
System  entities  designated  in  paragraph 
(c)  of  this  section  will  be  assessed 
annually  pursuant  to  this  section  for 
funds  to  cover  a  portion  of  the  FCA’s 
administrative  expenses  and  for  such 
funds  as  may  be  required  to  maintain  a 
necessary  reserve.  The  total  amount  of 
the  annual  assessment  of  banks, 
associations,  and  designated  other 
System  entities  shall  be  based  on  the 
FCA  budget  for  each  fiscal  year  plus 
such  amount  as  may  be  required  to 
maintain  a  necessary  reserve,  excluding 
amounts  to  be  assessed  against  other 
System  entities  and  reimbursements 
received  from  non-System  entities. 

(b)  The  assessment  shall  be 
apportioned  among  the  banks, 
associations,  and  designated  other 
System  entities  as  follows; 

(1)  Thirty  (30)  percent  of  the 
assessment  under  this  section  shall  be 
apportioned  to  each  bank,  association, 
and  designated  other  System  entity  on 
the  basis  of  each  institution’s  pro  rata 
share  of  the  total  average  risk-adjusted 
asset  base. 

■  (2)  Seventy  (70)  percent  of  the 
assessment  under  this  section  shall  be 
apportioned  to  each  bank,  association, 
and  designated  other  System  entity 
based  upon  the  amounts  of  the 
institution’s  average  risk-adjusted  assets 
that  fall  within  the  graduated  risk- 
adjusted  asset  tiers  contained  in  the 
following  table.  An  institution’s  total 
assessment  under  this  paragraph  is  the 
sum  of  the  amounts  assessed  for  risk- 
adjusted  assets  falling  into  each 
applicable  tier,  subject  to  adjustment  for 
its  CAMEL  rating  as  required  in 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this 
section.  The  same  assessment  rate 
(designated  as  X|  or  a  declining 
percentage  of  X|  in  the  following  table) 
will  be  applied  to  each  dollar  value  of 
risk-adjusted  assets  falling  within  each 
tier,  increased  where  applicable,  by  the 
amounts  prescribed  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section.  The 
actual  assessment  rate  under  this 
paragraph  shall  be  determined  annually 
based  on  relative  average  risk-adjusted 
asset  bases,  the  CAMEL  ratings  of 
individual  institutions,  and  the  FCA 
budget  as  adjusted  pursuant  to 
paragraph  (a)  of  this  section,  but  the 
relationship  between  the  rates  applied 
to  each  tier  shall  remain  constant  as  set 
forth  in  the  following  table. 


Average  risk-adjusted  asset  size 
rartge  (In  millions) 

Assessment 

rate 

Over 

To 

$0  . 

$25 

X, 

25  . 

50 

.8SX, 

50  . 

100 

.75X, 

100  . 

500 

eoxi 

500  . 

1,000 

.50Xi 

1,000  . . 

7,000 

.35X, 

7,000  . 

10,000 

.20Xi 

10, non 

.lOXi 

Example;  XYZ  association  has  a 
CAMEL  rating  of  2  and  average  risk- 
adjusted  assets  of  $500.4  million.  The 
value  of  X|  has  been  determined  to  be 
.000917,  based  on  an  FCA  budget  of 
$40.29  million. 


Xi=.000917  therefore 

$25,000,000x.0917%  .  =  $22,925 

.85Xi=.000780  therefore 

$25,000,000x.0780%  .  =  19,500 

.75Xi=.000688  therefore 

$50,000,000x.0688%  .  =  34,400 

.60X|=.000550  therefore 

$400,000,000x.0550%  .  =  220,000 

.50X|=.000458  therefore 

$400,000x0458%  .  =  183 


Total  Assessment  under 
1607.3(b)(2)  .  =  297,008 


(i)  If  the  FCA  assigns  a  bank, 
association,  or  designated  other  System 
entity  a  composite  CAMEL  rating  of  3 
following  its  most  recent  examination  of 
the  institution  prior  to  the  date  of 
assessment,  the  assessment  provided  for 
in  paragraph  (b)(2)  of  this  section  shall 
be  increased  by  20  percent. 

(ii)  If  the  FCA  assigns  a  bank, 
association,  or  designated  other  System 
entity  a  composite  CAMEL  rating  of  4  or 
5  following  its  most  recent  examination 
of  the  institution  prior  to  the  date  of 
assessment,  the  assessment  provided  for 
in  paragraph  (b)(2)  of  this  section  shall 
be  increased  by  40  percent. 

(iii)  Banks,  associations,  and 
designated  other  System  entities  that 
were  formed  through  mergers  or 
consolidations  and  have  not  been 
examined  before  their  initial  assessment 
under  this  section  shall  be  deemed  to 
have  a  composite  CAMEL  rating 
equivalent  to  the  best  composite 
CAMEL  rating  assigned  to  the  merged  or 
consolidated  institutions  in  the  FCA’s 
most  recent  examination  of  the 
individual  institutions  prior  to  the  date 
of  merger  or  consolidation.  Newly 
chartered  institutions  not  formed 
through  mergers  or  consolidations  that 
have  not  been  examined  before  their 
initial  assessment  under  this  section 
shall  be  deemed  to  have  a  composite 
CAMEL  rating  of  2. 

(3)  Each  bank,  association,  and 
designated  other  System  entity  shall  pay 
a  minimum  assessment  of  $20,000 
regardless  of  the  result  of  the 


application  of  the  assessment  formula 
established  by  paragraphs  (b)(1)  and 
(b)(2)  of  this  section.  If  such  a  minimum 
assessment  is  apportioned  to  an 
institution,  that  institution’s  average 
risk-adjusted  as.set  base  shall  be 
deducted  firom  the  total  average  risk- 
adjusted  asset  base,  and  $20,000  shall  be 
deducted  horn  the  total  assessment 
amount  for  purposes  of  determining  the 
assessments  of  banks,  associations,  and 
designated  other  System  entities  paying 
more  than  the  $20,000  minimum 
assessment. 

(c)  Other  System  entities  designated 
to  be  assessed  in  accordance  wi&  this 
section  are; 

The  Farm  Credit  Services  Leasing 
Corporation. 

(a)  Assessments  may  be  adjusted 
periodically  to  reflect: 

(1)  Changes  in  the  FCA  budget  and 
necessary  reserve;  and 

(2)  Any  overpayment  or 
underpayment  by  a  bank,  association,  or 
designated  other  System  entity  in  the 
prior  fiscal  year. 

§607.4  Aaaeaament  of  other  System 
entities. 

(a)(1)  Unless  otherwise  designated  to 
be  assessed  under  §  607.3,  and  with  the 
exception  of  FAMC  as  provided  in 
paragraph  (b)  of  this  section,  other 
System  entities  will  be  assessed  for 
estimated  direct  expenses  plus  an 
allocated  portion  of  FCA  indirect 
expenses  and  such  amount  as  may  be 
required  to  maintain  a  necessary 
reserve.  The  estimate  for  direct  expenses 
shall  take  into  account  the  direct 
expenses  incurred  in  the  most  recent 
examination  of  the  entity  preceding 
each  September  15  and  expected 
increases  or  decreases  in  examination 
work  for  the  next  fiscal  year.  A 
proportional  amount  of  FCA  indirect 
expenses  will  be  allocated  to  each  entity 
based  on  the  estimated  direct  expenses 
related  to  the  particular  entity  as  a 
percentage  of  the  total  budgeted  direct 
expenses  of  the  agency  (excluding  direct 
expenses  under  paragraph  (b)  of  this 
section)  for  the  hscal  year  covered  by 
the  assessment. 

(2)  Assessments  of  other  System 
entities  under  paragraph  (a)(1)  of  this 
section  may  be  adjust^  periodically  to 
reflect: 

(i)  Changes  in  the  FCA  budget  and 
necessary  reserve;  and 

(ii)  Any  overpayment  or 
underpayment  by  such  other  System 
entity  in  the  prior  fiscal  year. 

(b)  Assessment  of  Federal  Agricultural 
Mortgage  Corporation.  The  FCA  shall 
assess  FAMC  for  the  estimated  cost  of 
FCA’s  regulation,  supervisicm,  and 
examination  of  FAMC.  including 
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asonably  related  administrative  and 
iveibead  expenses.  FAMCs  assessment 
nay  be  adjusted  periodically  to  reflect 
changes  in  the  FCA  budget  and  to 
reconcile  differences  between  FAMC’s 
assessment  and  FCA’s  actual 
expenditures  for  regulation  of  FAMC  in 
the  prior  fiscal  year. 

f607^  Notice  of  aaaaaamant. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  prior  to  September  15 
of  each  year,  the  F^  diall  determine 
the  amount  of  assessment  to  be 
collected  from  each  System  institution 
for  the  next  fiscal  year  under  §§  607.3 
and  607.4  and  shall  provide  each 
System  institution  with  a  Notice  of 
Assessment.  The  total  amount  assessed 
each  System  institution  in  the  Notice  of 
Assessment  shall  be  an  obligation  of 
each  institution  on  October  1  of  each 
fiscal  year.  The  total  amount  assessed 
each  System  institution  shall  be  payable 
not  less  often  than  quarterly  in  equal 
installments  during  each  fiscal  year, 
subject  to  adjustment  pursuant  to 

§§  607.3(d).  607.4(a)(2).  607.4(b).  and 

607.10. 

(b)  For  banks,  associations  and 
designated  other  System  entities 
chartered  during  the  period  July  1 
through  September  30  of  each  year,  the 
FCA  shall,  prior  to  December  15, 
determine  the  amount  of  assessment  to 
be  collected  hum  each  such  institution 
for  the  remainder  of  the  fiscal  year  and 
provide  the  institution  with  a  Notice  of 
Assessment.  The  total  amount  of  the 
assessment  becomes  an  obligation  of  the 
institution  on  January  1  and  shall  be 
payable  in  equal  installments,  subject  to 
adjustment  pursuant  to  §§  607.3(d)  and 

607.10,  not  less  often  than  quarterly  for 
the  remainder  of  the  fiscal  year.  The 
first  installment  shall  be  due  on  January 
1.  This  paragraph  shall  not  apply  to 
banks,  associations,  and  designated 
other  System  entities  formed  by  merger, 
consolidation,  or  transfer  of  direct 
lending  authority. 

(c)  In  the  event  of  the  proposed 
cancellation  of  the  charter  of  a  System 
institution,  the  unpaid  installments  of 
the  total  amount  of  the  institution’s 
assessment  shall  be  provided  for  prior  to 
the  cancellation  of  the  charter. 

§607.6  Payment  of  aaaeasmenL 

(a)  System  institutions  shall  pay  the 
amounts  due  as  scheduled  in  the  FCA 
Notice  of  Assessment.  Payment  shall  be 
made  by  electronic  funds  transfer  (EFT) 
for  credit  to  the  FCA’s  account  in  the 
Department  of  the  Treasury,  by  check  to 
the  FCA  for  deposit,  or  by  such  other 
means  as  the  FtlA  may  authorize. 

(b)  Payments  made  by  EFT  that  are 
not  received  by  the  close  of  business  on 


the  due  date  shall  be  considered 
delinquent  in  accordance  with  §607.7. 

(c)  Payments  made  by  check  that  are 
not  received  by  the  FCA  before  the  close 
of  business  on  the  third  workday 
preceding  the  due  date  shall  be 
consider^  delinquent  in  accordance 
with  §607.7. 

§  607.7  UlteiMyment  chargM  on 
assessments. 

(a)  If  any  portion  a  scheduled 
installment  of  a  System  institution’s 
total  assessment  or  the  reimbursement 
billed  to  a  non-^System  entity  is  not  paid 
by  the  due  date,  the  overdue  amount 
shall  be  considered  delinquent. 

(b)  Delinquent  amounts  shall  be 
charged  late-payment  interest  at  the 
United  States  Treasury  Department’s 
current  value  of  funds  rate  published  in 
the  Federal  Register.  Late  payment 
interest  shall  be  expressed  as  an  annual 
rate  of  interest  and  shall  accrue  on  a 
daily  basis  starting  on  the  due  date  of 
the  delinquent  amount  and  continuing 
through  the  date  payment  is  received  by 
the  FCA. 

(c)  The  FCA  shall  waive  the  collection 
of  interest  on  the  delinquent  amounts  if 
such  amounts  are  paid  within  30  days 
of  the  date  interest  begins  to  accrue.  The 
FCA  may  waive  interest  due  on 
delinquent  amounts  upon  finding  no 
fault  with  the  performance  of  the 
remitter. 

(d)  The  FCA  shall  charge  an  amount 
necessary  to  covot  the  administrative 
costs  incurred  as  a  re.sult  of  collection 
of  any  delinquent  amount. 

(e)  The  FCA  shall  charge  a  penalty  of 
6  percent  per  annum  on  any  portion  of 
a  delinquent  amount  that  is  more  than 
90  days  past  due.  Such  penalty  shall 
accrue  from  the  date  the  amount  became 
delinquent. 

§  607.8  Reimbursements  for  services  to 
non-System  entities. 

Non-System  entities  shall  be  as.sessed 
for  direct  expenses  plus  an  amount  for 
FCA  indirect  expenses  reasonably 
related  to  the  services  rendered  to  the 
non-System  entity.  Such  related  indirect 
expenses  shall  be  calculated  as  a 
percentage  of  the  FCA’s  overall  indirect 
expenses  based  on  the  extent  of  FCA 
activities  with  respect  to  the  non- 
System  entity  during  the  period  since 
the  entity’s  most  recent  assessment. 

§607.9  Reimbursable  bllHngs. 

The  FCA  shall  bill  the  amounts  due 
for  services  to  non-System  entities  each 
year  subsequent  to  the  issuance  of  their 
respective  Reports  of  Examination. 
Amounts  billed  are  due  in  full  within  30 
days  from  the  date  billed.  If  the  billed 
amount  or  any  portion  thereof  remains 


impaid  at  close  of  business  on  the  due 
date,  such  amount  or  portion  shall  be 
considered  delinquent  in  accordance 
with  §607.7. 

§607.10  At^ustmants  for  overpayment  or 
underpayment  of  aseeeammts. 

Where  adjustments  for  overpayment 
or  underpayment  of  assessments  are 
made  pursuant  to  §§  607.3(d), 

607.4(a)(2),  and  607.4(b),  credits  for 
overpayments  or  charges  for 
underpayments  shall  be  based  on  FCA 
administrative  operating  expenses 
incurred  in  the  applicable  fiscal  year 
and  on  funds  required  to  be  maintained 
pursuant  to  section  5.15  of  the  Act. 

Such  credits  or  charges  shall  be  applied 
to  the  next  applicable  assessment 
payment  due  during  the  current  or 
subsequent  fiscal  year.  Where  such 
adjustments  are  made,  the  FCA  shall 
provide  the  institution  with  a  statement 
of  adjustment  at  least  15  days  prior  to 
the  date  when  the  institution’s  next 
assessment  payment  is  due. 

Adjustments  in  assessments  shall  be 
made  in  principal  amount  only. 

Overdue  amounts  under  §  607.7  are  not 
underpayments  for  assessment 
adjustment  purposes. 

§  607.1 1  Report  of  eseeesmente  and 
expertaee. 

By  January  15  of  each  calendar  year, 
the  FCA  shall  provide  each  assessed 
System  institution  with  a  report  of 
assessments  and  expenses  for  the 
preceding  fiscal  year  showing  total 
assessments  and  other  income  received 
as  applied  to  expenses  incurred  by 
major  budget  category  and  amounts  set 
aside  for  a  necessary  reserve. 

PART  eia—GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  618 
is  revised  to  read  as  follows: 

Authority:  Secs.  1.5, 1.11, 1.12,  2.2,  2.4, 

2.5,  2.12,  3.1,  3.7, 4.12,  4.13A,  4.25,  4.29,  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act;  12  U.S.C. 
2013,  2019,  2020, 2073, 2075, 2076,  2093, 
2122, 2128, 2183, 2200, 2211,  2218,  2243, 
2244,  2252. 

Subpart  F — Miscellaneous  Provisions 
§  618.8230  (Removed  and  Reserved] 

2.  Subpart  F  is  amended  by  removing 
and  reserving  §618.8230. 

Dated:  February  17, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  93-4165  Filed  2-22-93;  8:45  ami 
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12  CFR  Parte  611, 615  and  627 
RIN  3052-AA92 

Organization;  Funding  and  Fiscal 
Affaire,  Loan  Poiiciea  aitd  Operations, 
and  Funding  Operations;  Title  V 
Conservators  arul  Receivers;  Effective 
Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  611,  615  and  627 
on  October  9, 1992  (57  FR  46480).  The 
final  regulation  amends  12  CFR  parts 
611  and  615  and  adds  12  CFR  part  627 
to  reflect  amendments  to  the  Farm 
Credit  Act  of  1971  by  the  Agricultural 
Credit  Act  of  1987  providing  that,  after 
January  5. 1993,  the  Farm  Credit  System 
Insurance  Corporation  (Insurance 
Corporation)  will  be  the  exclusive  entity 
appointed  as  conservator  or  receiver  of 
a  Farm  Credit  System  institution.  Also 
adopted  are  amendments  to  existing 
conservatorship  and  receivership 
regulations,  which  continue  to  apply  in 
situations  where  the  Insurance 
Corporation  is  not  appointed  as 
conservator  or  receiver.  In  accordance 
with  12  U.S.C.  2252,  the  effective  date 
of  the  final  rule  is  30  days  from  the  date 
of  publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
February  23, 1993. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  611  and  615  and 
adding  12  CFR  part  627,  published  on 
October  9, 1992  (57  FR  46480)  is 
effective  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  S.  Orlich,  Senior  Attorney, 
Regulatory  Operations  Division, 

Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883^020, 
or 

John  J.  Hays,  Policy  Analyst,  Regulation 
Development  Division,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4498,  TDD 
(703)  883-4444. 

Authority:  12  U.S.C.  2252(a)  (9)  and  (10). 
Dated:  February  18, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-4166  Filed  2-22-93;  8:45  am) 


12  CFR  Part  625 
RIN  3052-AB11 

Appiiddion  for  Atward  of  Faas  and 
Other  Expensaa  Under  the  Equal 
Acceea  to  Justice  Act;  Effective  Date 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  pert  625  on  December 
18, 1992  (57  FR  60108).  The  final 
regulation  adds  12  CFR  part  625  to 
implement  the  Equal  Access  to  Justice 
Act  (EAJA).  The  regulations  establish 
conditions  under  which  parties  who 
prevail  over  the  FCA  in  certain 
administrative  proceedings  may  be 
awarded  attorney  fees  and  other 
expenses.  In  accordance  with  12  U.S.C. 
2252,  the  effective  date  of  the  final  rule 
is  30  days  from  the  date  of  publication 
in  the  Federal  Register  during  which 
either  or  both  Houses  of  Coagress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  February  23, 1993. 
EFFECTIVE  DATE:  The  regulation  adding 
12  CFR  part  625,  published  on 
December  18. 1992  (57  FR  60108)  is 
effective  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 

Office  of  General  Counsel.  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
or 

Richard  A.  Cohn,  Senior  Attorney, 
Adndnistrative  Law  and  Enforcement 
Division.  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-^020, 
TDD  (703)  883-4444, 

Authority:  12  U.S.C.  2252(a]  (9)  and  (10). 
Dated:  February  18, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-4164  Filed  2-22-93;  8:45  am) 
BILUNG  CODE  f705-«t-F 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  27159;  Arndt  No.  1533] 

Standard  Instrument  Approach 
Procedures;  Miscellaneoue 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  establi^es, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigaticHial 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  cue  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  foi 
each  SLAP  is  specified  in  the 
amendatory  provisicms. 

Incorporation  by  reference— approved 
by  the  Directs  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
ns  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  BOO 
Independence  Avenue,  SW.. 
Washington,  E)C  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  R^ulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPS).  The  complete 
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regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  Of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eniective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identihcation  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FIXi/Temporary 
(FIXVT)  NOTAMs  is  of  suqh  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 


on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FIX^/P  NOTAMs,  the  TE^s  criteria 
were  applied  to  only  these  ^eciBc 
conditions  existing  at  the  anected 
aiimorts. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  nave  compliance 
dates  started  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  ^re  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 


regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Standard  instrument  approaches, 
incorporation  by  reference. 

Issued  in  Washington,  DC,  on  February  1 2, 
199.3. 

Thomas  C  Accardi, 

Director,  Fligfit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised 
Public  Law  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97J2S,  97.27,  97.29, 97.31, 97.33 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  92.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPS,  identified  as  follows; 


NFDC  Transmittal  Letter 


EHectIve 

, - 

State 

City 

/tiiport 

FDC  No. 

SiAP 

01/04«3  . 

TX 

Houston . 

FDC  3/0016 . 

NDB  Rwy  9  Arrxlt  4A. 

NDB  Rwy  31  Arndt  8. 

RNAV  Rwy  3  Orig. 

01/19/93  . 

OK 

FDC  3/0267  . 

01/21/93  . 

OK 

Norman . 

University  of  Oklahoma 

FDC  3/0296  . 

Westheimer  Airpark. 

01/26/93  . 

FL 

St.  Augustirre . 

St.  Augustirte . 

FDC  3/0489  . 

VOR  Rwy  13  Arndt  4. 

VOR/DME  Rwy  29L  Arndt  2. 

VOR  Rwy  11R  Arndt  12. 
iLS  Rwy  10  /tmdt  9. 

NDB  R^  10  Arndt  8. 

NDB  Rwy  20  Arndt  2. 

NDB  Rwy  2  Arndt  2. 

NDB  Rwy  36  Arndt  2. 

LOC  BC  Rwy  6  Arndt  2A. 

ILS  Rwy  30R  Arndt  6B. 

ILS  Rwy  30R  (CAT  II)  Arndt  bb 
LOC  Rwy  26L  Arndt  3. 

01/29l«3  . 

FL 

Vero  Beach  . 

Vero  Beach  Muni  . 

FDC  3/0427  . 

01/29/93  . 

FL 

Veto  Beach  . 

FDC  3/0428  . 

01/30/93  . 

MO 

Cape  Girardeau . 

FDC  3/0447  . 

01/30/93  . 

MO 

Cape  GUrardeau . 

Cape  Glrarrtaaii  . 

FDC  3/0468  . 

01/30/93  . 

MO 

Faiminolon  . 

FDC  3/0439  . 

01/30/93  . 

MO 

Farmington  . . 

FDC  3/0450  . 

01/30/93  . . 

MO 

Festus . 

FDC  3/0448  . 

01/30/93  . 

MO 

St.  Louis . 

FDC  3/0442  . 

01/30/93  . 

MO 

55t.  Louis  . 

Lambert/SL  Louis  Ind . 

FDC  3/0443  . 

01/30/93 

MO 

St.  Louis . 

FDC  3/0469  . 

01/30«3  . 

MO 

SL  Louis . 

Spirit  ol  St.  Louis . 

FDC  3«)431  . 

I 
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NFDC  Transmittal  Letter— Continued 


Effective 

State 

City 

Airport 

FDCNo. 

SIAP 

01/30/93  . . 

MO 

St  Louie  . . . . 

FDC  3/0434  . 

VOR  Rwy  26L  Arndt  4A. 

NOB  Rwy  26L  Orig. 

NDB  Rwy  8R  Arndt  10. 

ILS  Rwy  BR  Arndt  12A. 

SDF  Rwy  23  Arndt  4A. 

NOB  Rwy  23  Arndt  3A. 

NOB  Rwy  17  Arndt  5. 

NDB  Rwy  17  Arndt  1. 

NOB  Rwy  4  Arndt  3. 

NOB  Rwy  19  Arndt  2. 

NOB  Rwy  24  Arndt  1. 

NDB  Rwy  4  Arndt  2. 

SDF  Rwy  4  Arndt  2. 

VOR/DME-B  Arndt  3. 

VOR  Rwy  35  Arndt  15. 

LOC  Rwy  35  Arndt  5. 

NOB  Rwy  35  Arndt  5. 

ILS/DME-1  Rwy  11  Arndt  5. 

NOB  Rwy  18  Arndt  B. 

NDB  Rwy  14  Arndt  4. 

VOR  or  TACAN-A,  Arndt  13A 

ILS  Rwy  14  Arndt  14. 

ILS  Rwy  30L  Arndt  10A. 

ILS  Rwy  4  Arndt  20. 

ILS  Rwy  31  Arndt.  3. 

VOR/DME  or  TACAN  Rwy  31 
Arndt  12. 

NDB  Rwy  31  Arndt  5. 

VOR  Rwy  13  Arndt  16. 

LDA/OME  Rwy  28R  Arndt  2. 

01/30/93  . 

MO 

St.  Louis . . 

Spirit  of  St  Louis  . . .  _... 

Fnc  .•wu.tfi 

01/30/93  . 

MO 

St.  Louis . . . 

Spirit  of  St  Louis . 

Fnc  3/rvdao 

01/30/93  . 

MO 

St  Louis . . 

Spirit  of  5iL  Lnuiit . , . 

FDC  3/0451  . . . . 

02/03/93  . . 

TN 

Columbia/Mt  Pleasant . 

Maury  County . . 

Fnc  .'vcyure 

02/03/93  . 

TN 

Columbia/Mt  Pleasant . . 

Fnc  3/n«;97 

02/03/93  . 

TN 

CookevHle  . 

Putnam  County  . 

Fnc  rvnvw 

02/03/93  . 

TN 

Dickson . 

DtokKon  Muni . 

FDC  3/nfi.'T7 

02/03/93  . 

TN 

Jasper . 

Marion  Courrty-Browm  FieU 
Lafayette  Muni  .  . 

Fnc  .‘vn'v'vr 

02/03/93  . . 

TN 

Lafayette . . 

Fnc  3A>53e 

02/03/93  . 

TN 

Srythvllle . . 

SmithviUe  Muni . 

Fnc  MViAf) 

02/03/93  . 

TN 

Sparta . . . 

Sparta-White  County . . 

FDC  3/0522  . . 

02/03/93  . 

TN 

Sparta _ _ 

Sjvtrta-Whlla  County 

Fnc  3Arvui 

02/03/93  . 

TN 

Tullahoma  . . . . 

TuHahoma  Regiorial  Airport/ 
Wm  Northern  Field 

Outlaw  FleW  . . . . 

FDC  3/0520  . 

02/04/93  . 

TN 

Clarksvine . 

FDC  a/twri 

02/04.'93  . . 

TN 

Clarfcsviile . 

FDC  3AK7rj  . 

02/04/93  . 

TN 

Clarksville . 

Outlaw  Field  _  .  _ _ 

FDC  3/nK79 

02/05/93  . 

AK 

Ketchikan . . . 

KetriiUcan  Inti . 

Fnc  3svtin 

02/05/93  . 

AR 

Stuttgan . . 

Stuttgart  Muni . 

Fnc  3m«i7 

02/08/93  _ 

FL 

Panama  City . . 

Partama  City-Bay  CourSy  ...  _. 

FDC  3/0649  . . . 

02/08/93  . 

FL 

Panama  City . 

Panama  City-Bay  County 

FDC  3/0650 . 

02/08/93  . 

FL 

Partama  City . 

Panama  City-Bay  Co*jnty _ _ 

FDC  3/0651  . 

02/08/93  . 

MO 

St.  Louis . 

FDC  3/0647  . 

02/08/93  . 

TX 

Amarillo  . 

Amarillo  Inti  . 

Fnc  3mrwi 

02/09/93  . 

MN 

Bemkjji . 

FDC  3/0677  . 

02/09/93  . 

MN 

Bemk^ . 

Fnc  3jr«7H 

02/09/93  . 

MN 

FDC  3/0679  . . 

02/09/93  . 

MN 

Bemk^l  . . 

FDC  3/0680  . 

02/11/93  . 

CA 

San  Francisco  . 

San  Frartcisco  Inti  . ! . 

FDC  3A)734  _ 

(FR  Doc.  93-4128  Filed  2-22-93;  8:45  am) 
BILUNC  CODE  4»10-13-« 


14  CFR  Part  97 

[Docket  No.  27158;  Arndt  No.  1532} 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  tradfic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efHcient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  aHected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  speciffed  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Raster 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is  ' 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 


Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION;  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  avmlable  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
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ejected  CFR  (and  FAR)  sections,  with 
the  types  and  eHective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  efiective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  afiected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technit:al  regulations  for  which 
fioquent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 


Issued  in  Washington,  DC,  on  February  12, 
1993. 

Thomas  C  Accardi, 

Director,  Fligjtit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  efiective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g]  (Revised 
Pub.  L.  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27, 97.29, 97.31, 97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOaDME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  April  1, 1993 

Little  Rock,  AR,  Adams  Field,  NDB  RWY  4L, 
Arndt.  18 

Little  Rock,  AR,  Adams  Field,  NDB  RWY 
22R,  Arndt.  6 

Little  Rock.  AR.  Adams  Field.  ILS  RWY  4L, 
Arndt.  24 

Little  Rock,  AR,  Adams  Field.  ILS  RWY  22L, 
Arndt.  1 

Little  Rock,  AR.  Adams  Field,  ILS  RWY  22R. 
Arndt.  8 

Little  Rock,  AR,  Adams  Field,  VOR/DME 
RNAV  RWY  36.  Arndt.  10 
Hawthorne,  CA,  Hawthorne  Muni,  LOC  RWY 
25,  Arndt.  10 

Tell  aty.  IN,  Perry  County  Muni.  NDB  RWY 
31.  Arndt.  6.  CANCELLED 
Tell  aty.  IN.  Perry  County  Muni,  NDB  RWY 
13,  Orig. 

Glasgow,  KY,  Glasgow  Muni,  VOR/DME 
RWY  7.  Arndt.  5 

Glasgow,  KY,  Glasgow  Muni,  SDF  RWY  7, 
Arndt.  8 

Glasgow,  KY,  Glasgow  Muni.  NDB  RWY  7, 
Arndt.  9 

Hawesville,  KY.  Hancock  Airfield.  VOR  RWY 
15.  Amdt.  6 

Hawesville,  KY,  Hancock  Airfield,  VOR  RWY 
33,  Amdt.  6 

Hawesville,  KY,  Hancock  Airfield,  NDB-A, 
Amdt.  6 

Hopkinsville,  KY,  Hopkinsville-Christian 
County.  LOC  RWY  26,  Amdt.  2 


Hopkinsville,  KY.  Hopkinsville-Christian 
County.  NDB  RWY  26,  Amdt.  5 
Russellville,  KY,  Russellville-Logan  County, 
VOR/DME  RWY  24.  Amdt.6 
Morristown,  NJ,  Morristown  Mimi,  NDB 
RWY  23,  Amdt.  6 

La  Grande,  OR,  La  Grande/Union  County, 
NDB-A.  Amdt.  2 

Kenedy,  TX,  Karnes  County,  VOR/DME-A, 
Amdt.  6 

Richmond,  VA,  Chesterfield  County,  VOR 
RWY  15,  Amdt.  8,  CANCELLED 
Richmond,  VA,  Chesterfield  County,  VOR/ 
DME  RWY  15.  Orig. 

Hoquiam,  WA,  Bowerman,  VOR  RWY  6, 
i^dt.  13 

Hoquiam,  WA,  Bowerman,  VOR/DME  RWY 
24,  Amdt.  4 

Hoquiam,  WA,  Bowerman,  LOC  RWY  24, 
Amdt.  3 

Olympia,  WA,  Olympia,  VOR  RWY  17, 

Amdt.  lOA,  CANCELLED 
Olympia,  WA,  Olympia,  ILS  RWY  17,  Amdt. 

8 

Olympia,  WA,  Olympia,  VOR-A,  Orig. 
Olympia.  WA,  Olympia.  VOR/DME  RWY  35. 
Amdt.  11 

Shelton,  WA,  Sanderson,  NDB  RWY  23, 

Orig.,  CANCELLED 

Shelton,  WA,  Sanderson  Field,  NDB-A  Orig. 
Wenatchee,  WA,  Pangbom  Memorial,  VOR- 
A,  Amdt.  5 

Wenatchee,  WA,  Pangbom  Memorial,  VOR/ 
DME-C,  Amdt.  3 

.  .  .Effective  March  4, 1993 
Chicago,  IL,  Chicago  Midway,  NDB  RWY 
31C,  Amdt.  14 

Chicago,  IL,  Chicago  Midway,  ILS  RWY  31C, 
Amdt.  5 

Lawrence,  KS,  Lawrence  Muni,  VOR/DME- 
A,  Amdt.  9 

Lawrence,  KS,  Lawrence  Muni,  NDB  RWY 
33.  Orig. 

Lawrence,  KS,  Lawrence  Muni,  NDB  RWY 
33,  Orig.,  CANCELLED 
Lawrence,  KS,  Lawrence  Muni,  ILS  RWY  33, 
Orig. 

Lawrence,  KS,  Lawrence  Muni,  VOR/DME 
RNAV  RWY  33.  Amdt.  4 
Houston,  TX,  Houston  Intercontinental, 
VOR/DME  RWY  14L.  Amdt.  15 
Houston,  TX,  Houston  Intercontinental,  ILS 
RWY  14L,  Amdt.  10 

Houston.  TX,  William  P.  Hobby,  VOR/DME 
RWY  4,  Amdt.  17 

Houston,  TX,  William  P.  Hobby.  VOR  RWY 
12R,  Amdt.  18 

Houston.  TX.  William  P.  Hobby,  VOR/DME 
RWY  22,  Amdt.  23 

Houston,  TX,  William  P.  Hobby,  VOR/DME 
RWY  30L,  Amdt.  16 

Houston.  TX.  William  P.  Hobby.  VOR/DME 
RWY  35.  Amdt.  2 

Houston.  TX.  William  P.  Hobby,  LOC  BC 
RWY  22,  Amdt.  3 

Houston.  TX.  William  P.  Hobby.  NDB  RWY 
4,  Amdt.  32 

Houston.  TX.  William  P.  Hobby.  ILS  RWY  4, 
Amdt.  36 

Houston.  TX.  William  P.  Hobby,  ILS  RWY 
12R,Amdt.  11 

Houston,  TX,  William  P.  Hobby,  iLS  RWY 
30L,  Amdt.  4 

Nacc^doches,  TX,  A  L  Mangham  Jr.  Regional, 
NDB  RWY  15.  Amdt.  3.  CANCELLED 
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Nacogdoches,  TX,  A  L  Mangham  Jr.  Regional. 
NDB  RWY  18.  Orig. 

.  .  .  Effective  February  10, 1993 

Chandler.  AZ,  Chandler  Muni,  VOR  RWY  4L, 
Arndt.  4 

.  .  .  Effective  February  5, 1993 
Harrisburg,  PA,  Harrisburg  Inti,  VOR  RWY 
31,  Arndt.  1 

.  .  .  Effective  February  4, 1993 
Monterey,  C.^,  Monterey  Peninsula,  LOG/ 
DME  RWY  28L,  Arndt.  3 

IFR  Doc.  93-4129  Filed  2-22-93;  8;45  am) 
BILUNG  CODE 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Parti 

Financial  Reporting  by  Introducing 
Brokers;  Valuation  of  Investments  of 
Customer  Funds  by  Futures 
Commission  Merchants 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amended  its  rules  to  reduce  certain 
financial  reporting  requirements  for 
independent  introducing  brokers  (IBIs). 
These  rule  amendments  will  assure  that 
IBIs  are  not  required  to  file  two  certified 
financial  statements  within  a  one-year 
period  (which  will  provide  greater  relief 
than  the  six-month  period  set  forth  in 
the  proposed  rule  amendments);  permit 
IBIs  to  file  semiannual,  rather  than 
quarterly,  financial  reports;  and  require 
that  an  IBI  file  notices  of  financial 
difficulties  only  with  the  National 
Futures  Association  (NFA)  and  futures 
commission  merchants  (FCMs)  carrying 
or  lntending  to  carry  accounts  of  the 
IBI's  customers,  and  not  also  with  the 
Commission.  In  light  of  the  fact  that  an 
IBI's  minimum  financial  requirement  is 
lower  than  that  of  an  FCM  and  that  an 
IBI  does  not  handle  customer  funds,  the 
Commission  believes  it  is  appropriate  to 
reduce  some  of  the  related  reporting 
requirements  currently  applicable  to 
•  IBIs.  The  Commission  is  also  amending 
its  rule  governing  valuation  of 
investments  of  customer  funds  by  FCMs 
to  conform  the  rule  to  modem  financial 
practices. 

EFFECTIVE  DATE:  March  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  2.54-8955. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  6, 1992,  the  Commission 
published  proposed  amendments  to  its 
mles  to  reduce  certain  financial 
reporting  requirements  for  IBIs  and  to 
conform  the  rule  governing  valuation  of 
investment  of  customer  funds  to  modem 
financial  practice  and  allowed  sixty 
days  for  comment  thereon.*  The 
Commission  received  one  written 
comment  in  response  to  the  proposed 
mlemaking,  from  the  National  Futures 
Association  (NFA).  NFA  expressed 
strong  support  for  the  proposed 
amendments,  but  also  recommended 
that  the  Commission  provide  further 
relief  to  assure  that  IBIs  are  not  required 
to  file  two  certified  financial  statements 
within  a  one-year  period.  As  proposed, 
the  mle  amendments  would  have 
provided  that  an  IBI  not  be  required  to 
file  two  certified  financial  statements 
within  a  six-month  period.  The 
Commission  has  carefully  considered 
this  comment  and,  based  upon  that 
review  and  its  own  reconsideration  of 
the  issue,  has  determined  to  incorporate 
NFA’s  suggestion  in  the  final  rules.  The 
Commission  has  further  determined  to 
adopt  the  other  rule  amendments 
essentially  as  proposed. 

II.  Financial  Reporting  Requirements 

A.  Certified  Financial  Reports  of  IBIs 

The  Commission  has  historically 
considered  the  requirement  for  certified 
financial  statements  to  be  an  integral 
part  of  its  minimum  financial  and 
related  reporting  requirements  and  the 
financial  surveillance  program.  The 
requirement  provides  a  third-party 
certification  as  to  a  firm’s  financial 
condition  and  its  records.  Thus,  when 
the  Commission  adopted  rules  to  govern 
IBs,^  it  required  an  applicant  for 
registration  that  intends  to  operate  as  an 
IBI  to  file  financial  statements  certified 
by  an  independent  public  accountant 
demonstrating  compliance  with  the 
minimum  financial  requirement  of 
$20,000  of  adjusted  net  capital.^  As  is 
the  case  with  an  applicant  for 
registration  as  an  FCM,  this  requirement 
can  be  met  by  an  IBI  applicant  in  one 
of  two  ways:  (1)  By  filing  a  Form  1-FR- 
IB,  certified  by  an  independent  public 
accountant  in  accordance  with 


'  57  FR  45999. 

2  48  FR  35248  (August  3. 1983). 

^  The  Commission’s  minimum  Gnancial 
requirement  for  an  IBI  remains  at  $20,000  of 
adjusted  net  capital.  NFA,  however,  which  is  the 
designated  self-regulatory  organization  for  IBIs, 
recently  increased  its  minimum  requirement  to 
$30,000.  See  NFA  Financial  Requirements,  Section 
9,  elective  December  31, 1992,  reprinted  in  NFA 
Manual  (P-H)  1  7049. 


Commission  Rule  1.16,  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  such  report  is  filed;  or  (2)  filing 
an  uncertified  Form  1-FR-IB  as  of  a 
date  not  more  than  45  days  prior  to  the 
date  on  which  such  report  is  filed  and 
a  Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  Commission  Rule  1.16 
as  of  a  date  not  more  than  one  year  prior 
to  the  date  on  which  such  report  is 
filed.^  Once  an  IBI  is  granted 
registration,  it  must  file  certified 
financial  statements  as  of  the  close  of  its 
fiscal  year.  When  the  rules  governing 
IBs  were  originally  adopted,  interim 
unaudited  financial  reports  were  to  be 
filed  quarterly  by  IBIs.  Commission  Rule 
1.10(b)(1)  and  (2). 

An  applicant  for  registration  as  an  IB 
can  avoid  the  need  to  file  certified 
financial  statements  if  it  enters  into  a 
guarantee  agreement  with  an  FCM  and 
files  such  agreement  along  with  its 
application  for  registration.  As  long  as 
the  guarantee  agreement  remains  in 
effect,  the  guaranteed  introducing 
broker  (IBG)  need  not  raise  its  own 
capital  or  file  financial  reports.  The 
Commission  is  aware,  however,  that 
some  applicants  for  IB  registration 
submit  a  guarantee  agreement  and  a 
certified  Form  1-FR-IB.  The  purpose  is 
to  begin  operations  immediately  under 
a  temporary  license  available  to  an  IBG’ 
while  complete  fitness  checks  are 
conducted  on  the  applicant  firm  and  its 
principals.  The  IB  and  FCM  enter  into 
the  agreement  with  the  understanding 
that  the  agreement  will  terminate  after 
NFA  is  satisfied  that  the  IB  meets  the 
minimum  fitness  standards,  including 
the  financial  requirements,  and  grants 
the  IB  full  registration.  After  that  point, 
the  firm  will  operate  as  an  IBI.’ 

Lkimmission  Rule  1.10(j)(8)  previously 
required,  however,  that  if  an  IB  is  party 
to  a  guarantee  agreement  which 
terminates  and  the  IB  then  seeks  to 
operate  as  an  IBI.  it  must  file  a  certified 
Form  1-FR-IB  as  of  the  day  followdng 
the  date  of  termination  of  the  guarantee 
agreement.  The  typie  of  firm  referred  to 
in  the  preceding  paragraph  may  have  a 


*  Commission  Rule  1.10(a)(2)(ii)(A)  and  (B).  See 
also  Commission  Rule  1.10(a)(1).  Commission  rules 
referred  to  herein  can  be  found  in  17  CFR  Ch.  I 
(1992),  unless  otherwise  noted. 

’  See  Commission  Rules  3.44-3.47.  Rule  3.44  has 
been  amended  recently.  57  FR  23136, 23151  (June 
2, 1992). 

*NFA's  comment  letter  pointed  out  that  the  delay 
in  granting  full  registration  so  that  the  Firm  can 
operate  as  an  IBI  is  not  caused  by  the  time 
necessary  for  NFA  to  review  the  Form  1-FR-IB  and 
is  instead  normally  the  result  of  the  full  fitness 
review,  including  the  need  to  obtain  and  review  any 
Federal  Bureau  of  Investigation  disciplinary  records 
relating  to  the  applicant  or  its  princi^s.  Ihe 
Commission  has  clarified  its  statements  on  this 
issue  in  this  release  ii  -esponse  to  NFA’s  comment. 
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rather  simple  financial  structure  and 
fitness  checks  may  be  completed 
quickly.  In  sudt  circuaistances,  a 
second  certified  Form  1-^R-IB  would 
be  required  in  a  relatively  brief  period. 
For  instance,  if  an  EB  applied  for 
registraticm  on  July  1.  submitting  both  a 
certified  Form  as  of  May  29 

and  a  guarantee  agreement,  it  could 
operate  immediately  as  an  IBG.  If  the 
NFA  granted  full  registration  by  July  30, 
the  guarantee  agreement  would 
terminate,  and  the  IB  would  have  to  file 
another  certified  Form  1-FR-IB  as  of 
JuN  31. 

The  Commission  has  reviewed  the  IB 
financial  filing  requirements.  Although 
the  Commission  continues  to  believe 
that  it  is  important  to  have  a  i^sonably 
current  certified  financial  statement 
from  an  IBI  when  it  begins  operations, 
the  Commission  is  aware  that  it  can  cost 
even  the  smallest  IBl  several  thousand 
dollars  to  have  its  financial  statements 
certified  by  an  independent  public 
accountant.  The  Commission  believes 
that  it  wcadd  be  uiwecessary  to  rewire 
two  certified  financial  statements  mm 
an  IBI  within  a  one-year  period, 
especially  in  light  of  the  fact  that  an  IBI 
d(^  n<A  bcdd  customer  funds.  The 
Commission  also  believes  that  a  change 
in  the  rules  to  provide  that  an  IBI  would 
not  be  requirea  to  file  certified 
statements  twice  withiuone  year  is  not 
inconsistent  with  the  overall  finanda) 
surveillance  system  since,  as  noted 
above,  an  applicant  for  registration  as  an 
IB  f:an  sublet  a  certified  financial  report 
that  is  up  to  one  year  old. 

Accordin^y,  the  Commission  is 
amending  Rule  1.10())(8)(i)  so  that,  if  an 
IB  is  changing  from  guaranteed  to 
independent  status,  it  need  not  file  a 
new  certified  financial  report  if  it  has 
filed  one  with  an  “as  or*  date  not  mcue 
than  one  year  prior  to  the  date  of 
terminaticm  or  expiration  of  the 
guarantee  agreemoit.  This  rule  change 
should  accommodate  those  firms 
referred  to  above  that  file  a  guarantee 
agreement  in  order  to  commence 
operations  immediately  and  briefly  as 
an  IBG,  with  the  understanding  that 
they  will  operate  as  an  IBI  as  soon  as 
NFA  grants  the  IB  full  registration. 

The  Commissitm  also  recognizes  that 
there  will  be  other  IBGa  whose 
-guarantee  agreements  are  terminated  or 
expire  that  had  not  originally  applied 
for  registration  as  IBGs  with  the 
understanding  that  they  would  soon 
assume  independent  status.  The 
Commission  is  adopting  certain  rule 
amendments  that  would  simplify  the 
financial  reporting  requirements  for 
these  firms  as  weU  if  they  wish  to 
remain  in  Uisiness  as  IBIs  rather  than 
enter  into  a  new  guarantee  agreement. 


As  noted  above.  Rule  l.lOfjKsKi)  has 
previously  required  such  firms  to  file  a 
certified  Form  1— FR-IB  as  the  day 
following  the  date  of  termination  of  the 
guarantee  agreement.  Since  not  all 
guarantee  i^reements  terminate  or 
expire  near  the  end  of  a  month,  this 
could  require  certified  finanda] 
statements  as  of  a  date  other  than  a 
month-end.  Such  statements  could  be 
more  difficult  and  costly  to  prepare  for 
the  IB  and  the  independent  public 
accountant,  so  the  Commission  is 
amending  its  rules  to  allow  the  “as  or* 
date  of  this  first  certified  financial 
report  to  be  no  later  than  the  end  of  the 
month  of  termination  or  expiration  of 
the  guarantee  agreement.  A  similar 
change  has  been  adopted  in  Rule 
1.10(i)(8)(ii)  and  in  Rule  1.10(a)(3)(ii)(B) 
(whi^  apply  when  a  person  that  is  not 
registered  as  an  IB  or  as  a  securities 
broker  or  dealer  succeeds  to  the 
business  of  an  IBG). 

The  Commission  notes  that  it  is  likely 
that  certain  firms  which  can  take 
advantage  of  the  amendments  to  Rule 
1.10())(8)  are  also  securities  broker- 
dealers.  Accordingly,  the  Commission  is 
adopting  a  clarifying  amendment  to 
Rule  1.10(h),  which  provides  such  firms 
the  ability  to  file  a  copy  of  the  finandal 
report  required  under  Uie  securities 
laws'  in  lieu  of  Form  1-4^R,  to  make 
clear  that  the  filing  alternative  applies  to 
required  finandal  reports  under  Rule 
l.lOO). 

The  Commission  is  also  amending 
Rule  1.10(b)(2)  to  further  assure  that  an 
IBI  will  not  need  to  file  two  certified 
finandal  repmis  within  one  year.  If  the 
IBI’s  first  fiscal  year-end  following  the 
“as  of*  date  of  its  initial  certified  Form 
1-FR-IB  occurs  within  one  year  of  such 
“as  oF’  date,  the  IBl’s  Form  1-FR-lB  as 
of  the  fiscal  year-end  will  not  need  to  be 
certified.  (An  uncertified  Form  1-FR-IB 
is  required  to  be  filed  as  of  the  fiscal 
year-end,  however.)  The  firm’s  second 
certified  Form  1-TR-lB  will  not  need  to 
be  filed  in  such  drcumstances  until  the 
second  fiscal  year-end  following  the  “as 
of  date  of  the  Initial  certified  Form  1- 
FR-IB.  The  second  certified  Form  1- 
FR-IB  must  cover  the  periotf  from  the 
day  following  the  date  of  the  initial 
certified  Form  1-FR-IB  through  the 
second  fiscal  year-end  following  the 
initial  “as  of  date,  which  would  be  a 
period  of  up  to  twenty-four  months. 
Although  IBIs  should  be  able  to  avoid 
the  need  to  utilize  this  provision  by 
carefully  designating  tiMir  fiscal  year 
when  applying  for  registration  or  when 


’  S«cuiitiM  brok«r-d«*lers  mud  Hie  th«  Financial 
anil  Oparatkmal  Combinail  Uniform  Single 
(FOCUS)  Raport  un<lar  Iba  Securitias  Exchange  Act 
of  1934.  Pari  11  or  Part  DA. 


first  beginning  to  operate  as  an  IBI,  it 
may  be  meve  difficult  for  an  IBI  that  had 
been  operating  as  an  IBG  to  accomplish 
this. 

B.  Unaudited  Financial  Reports  by  IBIs 

The  Commission  has  also  reviewed 
the  requirements  for  filing  interim 
unaudited  financial  reports  by  IBIs.  As 
noted  above.  Rule  1.10(b)(1)  generally 
has  required  IBIs  to  file  financial  reports 
on  a  quarterly  basis.  However,  Rules 
1.10(b)(3)  and  1.52  permit  an  IBI  or  an 
FCM  to  file  financial  reports  on  a 
semiannual  basis  if  the  rules  of  tlie 
firm’s  designated  self-regulatory 
organization  so  provide.  The  only  self- 
regulatory  organization  with  an  IB 
membership  category  is  NFA,  and  all 
IBIs  that  handle  customer  business  are 
members  of  NFA.  NFA  requires  its 
member  IBIs  to  file  quarterly  financiBl 
reports.^  The  Commission  notes  that 
certain  contract  markets  only  require 
their  member  FCMs  to  file  finanaal 
reports  on  a  semiannual  basis.*  In  light 
of  the  fact  that  F([IMs  may  hold  customer 
funds  and  IBIs  do  not,  it  is  somewhat 
anomalous  for  the  latter  to  file  financial 
reports  more  frequently  than  the  fonner. 
Accordingly,  the  Commission  is 
amending  Rule  1.10(b)(l)(ii)  to  permit 
IBIs  file  Form  1-FR-IB  semiannually 
rather  than  quarterly.  Commission  staff 
have  been  in  contact  with  NFA  stafi’  and 
the  Commission  antidpetes  NFA  will 
adopt  a  conforming  change  to  its  rules. 

To  recapitulate  the  effect  of  the 
proposed  amendments  discussed  above, 
assume  that  an  IB  files  its  initial 
certified  finandal  report  in  1993  with 
an  as  of  date  between  January  1  and 
March  31  and  is  using  the  calendar  year 
as  its  fiscal  year.  The  next  two  finandal 
reports  filed  by  the  IB  would  be 
unaudited  reports  as  of  June  30, 1993 
and  December  31, 1993.  In  1994,  it 
would  file  an  unaudited  report  as  of 
June  30, 1994  and  a  certifi^  report  as 
of  December  31. 1994  (covering  a  period 
of  up  to  twenty-four  months).  Thus,  the 
firm  would  file  two  certified  and  three 
unaudited  financial  reports  during  this 
time  period  under  the  rule  amendments, 
while  the  previous  rules  required  three 
certified  and  six  unaudited  reports 
during  the  same  time  period. 

C.  Maintenance  of  Minimum  Financial 
Requirements  by  IBIs 

IBIs  are  not  subject  to  a  financial 
"early  warning”  notice  requirement  as 
are  FCiMs  {i.e..  a  requirement  to  give 
notice  when  adjusted  net  capital  is  less 


"NFA  Financial  Requirements  Section  10. 
reprinted  in  NFA  Manual  |P-H  1 7050. 

•See  e.g..  Commodify  Excharrge,  htc.  Rule 
7.05{aMa). 
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than  150  percent  of  the  minimum 
amount  required).  However,  IBIs,  as 
well  as  applicants  for  registration  as  an 
IBI,  are  required  to  file  notice  and 
provide  certain  written  reports  when 
their  adjusted  net  capital  falls  below  the 
minimum  amount  required,  they  fail  to 
make  or  keep  current  required  books 
and  records,  or  they  discover  or  are 
notified  by  an  independent  public 
accountant  of  a  material  inadequacy  in 
their  accounting  system  or  internal 
accounting  controls.^®  Previously,  IBIs 
and  IBI  applicants  have  been  required  to 
file  such  notices  and  written  reports 
with  the  Commission,  NFA  (the 
designated  self-regulatory  organization 
for  IBIs)  and  with  every  FCM  carrying 
or  intending  to  carry  customer  accounts 
for  the  IBI  or  applicant  for  registration 
as  an  IBI.*'  The  reporting  requirement 
for  IBIs  with  resp>ect  to  those  notices 
and  reports  required  to  be  filed  under 
Commission  Rule  1.12  has  been 
essentially  the  same  as  it  is  for  FCMs.** 
The  Commission  has  reviewed  this 
matter  and  believes  that  it  is 
unnecessary  for  the  Commission  to 
directly  receive  Rule  1.12  notices  and 
reports  for  IBIs  and  applicants  for 
registration  as  IBIs  if  such  notices  and 
reports  are  filed  with  NFA  and  any 
F(^s  carrying  or  intending  to  carry 
such  firms’  customer  accounts.  The 
Commission  has  amended  Rule  1.12(g) 
to  so  provide.  Such  reports  and  notices 
will  continue  to  be  required  by 
Commission  regulations  and.  in  this 
context,  NFA  will  receive  them  on 
behalf  of  the  Commission  and  advise  the 
Commission  if  it  believes  any 
Commission  action  is  necessary.  Any 
notice  or  report  filed  by  an  IBI  or 
applicant  for  regisbation  as  an  IBIs  with 
NFA  pursuant  to  the  proposed 
amendment  to  Rule  1.12(g)  must  be 
maintained  by  NFA  on  behalf  of  the 
Commission  and  will  be  deemed  for  all 
purposes  to  have  been  filed  with,  and  to 
be  the  ofiicial  record  of,  the 
Commission.  In  particular,  the  willful 
making  of  a  false  or  misleading 
statement  of  a  material  fact  in  a  notice 
or  report  filed  with  NFA  under  the 
amended  Rule  1.12(g)  Mali  continue  to 
be  actionable  under  section  6(c)  of  the 
Commodity  Exchange  Act,  7  U.S.C.  9 
(1982),  as  amended  by  section  209  of  the 
Futures  Trading  Practices  Act  of  1992, 
Public  Law  102-546, 106  Stat.  3590. 

The  Commission  believes  tha|  this 
rule  amendment  is  consistent  Mrith  the 
rule  amendments  discussed  above 
regarding  financial  reports  for  IBIs  and 


’"Coounitsion  Rule  1.12(a)-(d). 

'*  IBIs  filed  67  notices  under  Rule  1.12  during 
fiscal  year  1992. 

'^Commission  Rule  1.12(g). 


not  inconsistent  with  customer 
protection  concerns. 

D.  Request  for  Comment 

When  the  Commission  originally 
adopted  rules  to  govern  IBs.  it  included, 
in  response  to  a  comment  received  on 
the  proposed  rules,  a  provision  in  Rule 
l.lO(i)  that  permits  an  IBI  or  applicant 
for  registration  as  an  IBI  which  is  also 
a  country  elevator  to  file,  in  lieu  of  Form 
1-FR-IB,  a  copy  of  a  financial  report 
that  the  country  elevator  M'ould  submit 
to  the  U.S.  Department  of  Agricultiue 
for  other  purposes.*®  The  Commission, 
in  its  notice  of  proposed  rulemaking, 
requested  comment  as  to  any  other 
alternative  financial  reporting  system 
that  may  exist  which  could  be  used  to 
demonstrate  efiectively  compliance  by 
an  IBI  or  applicant  therefor  Mrith  the 
minimum  adjusted  net  capital 
requirement.  As  noted  above,  NFA  filed 
the  only  Mrritten  comment  in  response  to 
the  notice  of  proposed  rulemaking,  and 
it  did  not  address  this  issue. 

Accordingly,  the  Commission  is  not 
adopting  any  additional  filing 
alternatives. 

III.  Valuation  of  Investments  of 
Customer  Funds 

Commission  Rule  1.28  has  historically 
required  FCMs  who  invest  customer 
funds  in  permissible  investments  under 
section  4d(2)  of  the  Commodity 
Exchange  Act,  7  U.S.C.  6d(2)  (1988),  and 
Commission  Rule  1.25  to  include  such 
investments  in  segregated  accounts  at 
values  no  greater  than  the  market  value, 
determined  as  of  the  close  of  the  market 
on  the  last  preceding  market  day.  When 
this  rule  was  promulgated,  an  FCM  was 
unable  to  obtain  the  bid  price  on 
permitted  investments  of  customer 
funds  prior  to  the  preparation  of  the 
daily  segregation  record.  Therefore,  the 
rule  allowed  the  FCM  to  value 
permitted  investm^ts  of  customer 
funds  as  of  the  close  of  the  market  on 
the  last  preceding  market  day. 

Since  the  market  prices  for  permitted 
investments  of  customer  funds  are  now 
readily  and  immediately  available  to  an 
FCM  because  of  sophisticated  electronic 
communication  facilities,  there  is  no 
longer  any  purpose  or  need  for  using 
prices  as  of  the  close  of  the  preceding 
trading  day  when  preparing  the  daily 
segregation  record.  The  Commission  is. 
therefore,  amending  Rule  1.28  to 
recognize  the  ready  availability  of 
market  prices  for  government  securities. 


See  46  FR  35246.  35263  (August  3. 1963).  Since 
this  rule  %vas  adopted  almost  ten  years  ago.  the 
filing  alternative  has  never  been  utilized  and 
Commission  staff  have  received  no  inquiries  on  this 
issue. 


(Commission  Rule  1.32  requires  the 
daily  segregation  record  to  be  completed 
prior  to  noon  on  the  next  business  day. 
For  example,  Tuesday’s  segregation 
record  must  be  completed  by  noon 
Wednesday.  Under  Rule  1.28  as 
previously  in  effect,  such  a  record  could 
use  prices  as  of  the  close  of  business 
Monday  to  value  investments  of 
customer  funds.  The  amendment  to 
Rule  1.28  will  require  an  FCM, 
completing  Tuesday’s  segregation 
record  on  Wednesday  morning,  to  use 
prices  as  of  the  close  of  business  on 
Tuesday. 

The  (^mmission  understands  that 
FCMs  generally  invest  customer  funds 
in  short-term  government  securities 
whose  historical  cost  generally  does  not 
exceed  ciurent  prices  under  normal 
market  conditions.  Therefore, 
revaluation  on  a  daily  basis  is  usually 
unnecessary  and  this  rule  amendment 
should  cause  no  change  in  current 
operations.  The  Commission 
specifically  requested  comment  fit>m 
any  FCM  that  believed  the  rule 
amendment  as  proposed  would  present 
an  undue  burden,  and  no  comments 
were  received. 

IV.  Related  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 

5  U.S.C.  601  et  seq.  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  oi  those  rules  on  small 
businesses.  Hie  rule  amendments 
adopted  herein  will  affect  IBIs,  with  the 
exception  of  the  amendment  to  Rule 
1.28  which  Mdll  afiect  FCMs.  The 
Commission  has  previously  established 
certain  definitions  of  “small  entities”  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.*^  The  Commission  has  previously 
determined  that  registered  FC^Ms  are  not 
small  entities  for  the  purpose  of  the 
RFA.*®  Therefore,  the  amendment  to 
Rule  1.28  Mdll  not  have  a  significant 
economic  impact  on  small  entities. 

With  respe^  to  IBs,  the  Commission 
has  stated  that  it  would  evaluate  within 
the  context  of  a  particular  rule  proposal 
whether  all  or  some  afiected  IBs  should 
be  considered  to  be  small  entities  and, 
if  so,  the  economic  impact  on  them  of 
any  rule.*®  The  amencments  to  Rules 
1.10  and  1.12  adopted  herein  change  the 
Commission’s  rules  previously 
applicable  to  IBIs  so  as  to  reduce  rather 
than  increase  the  financial  reporting 
requirements  of  those  rules.  The  mneral 
financial  reporting  requirements  have 


'*47  FR  16618-18621  (April  30. 1982). 
'*47  FR  18619. 

'•46  FR  35248,  35276  (August  3, 1983). 
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been  cut  In  half  firom  quarterly  to 
semiannually,  the  lequiiements  for 
certified  financial  statements  in  the 
early  stages  of  operations  are  reduced, 
and  the  need  to  file  Rule  1.12  notices 
with  the  Commission  is  eliminated.  The 
Commission  believes  that  these  rule 
amendments  will  not  have  a  significant 
economic  impact  on  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reducticm  Act  of  1980 
(PRAh  44  U.S.C  3501  et  seq.,  imposes 
certain  requirements  aa  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sp<msoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA.  the 
Conunission  sulnnitted  these  rule 
amendments  in  proposed  form  and  their 
assofaated  information  collection 
requirements  to  the  Office  of 
Mwagement  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  these  rule  amendments,  is  as 
follows: 

Average  Burden  Hours  per  Response — 15.25 

Nundiw  of  RespcHidents . . . . 1 ,350 

Frequency  of  Response On  Occasion 

The  burden  associated  with  these  . 
specific  rule  amendments  is  as  follows: 
Average  Biuden  Hours  per  Response . „.1.75 


Numbiv  of  Respondents 240 
Prec]uency  of  Response... . On  Occasion 


Copies  of  the  OMB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  from  Gary  Waxman,  Office  of 
Managemmt  and  Budget,  room  3220, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submissitm  to  OMB  are 
available  from  )oe  F.  Mink,  CFTC 
Qearaime  Officer,  2033  K  Street  NW.. 
Washington.  DC  20581,  (202)  254-9735. 

lisi  of  Subjects  in  17  CFR  Part  1 

Futures  commission  merchants. 
Introducing  brokers.  Reporting  and 
recordkeeping  requirements. 

In  consideratkm  of  the  fceegoing,  and 
pursuant  to  the  authority  omtained  in 
the  Commodity  Exchai^  Ac:t  and.  in 
particular,  sections  la.  4b.  4c.  4d,  4f,  8a 
md  19. 7  U.S.C  2. 6b.  6c.  Bd.  6f.  12a 
and  23.  the  Commission  hereby  amends 
part  1  of  chapter  I  of  title  17  of  the  Code 

Federal  Relations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Antharitjr:  7  U.S.C  2,  2a.  4, 4a.  6, 6a.  6b. 
6c.  6d,  6e.  6L  eg.  6b.  61. 6j.  6k.  it.  6m.  60, 


6o,  6p.  7, 7a.  7b,  8. 6. 12, 12a.  12c.  13a.  13a- 
1. 16. 16a,  19,  21.  23  and  24.  unless 
otherwise  stated. 

2.  Section  1.10  is  amended  by  revising 
paragraphs  (a)(2Kii)  introducing  text. 
|a)(3)(ii)(B).  (bMl).  (b)(2),  (h)  and  (i)(8)  to 
read  as  follows: 

{1.10  Financiai  reports  of  futures 
comadsaion  merchants  and  Introducing 
brokers. 

(a) *  *  * 

(2)*  *  * 

(ii)  Except  as  provided  in  paragraphs 
(a)(3)  and  (h)  of  this  section,  each 
person  who  files  an  application  for 
registration  as  an  introducing  broker 
and  who  is  not  so  registered  at  the  time 
of  such  filing,  must,  concurrently  with 
the  filing  of  sudi  application  file  either: 
***** 

(3)*  *  * 

(ii)  *  *  • 

(B)  Each  such  person  who  succeeds  to 
and  continues  the  business  of  an 
introducing  broker  which  was  operating 
pursuant  to  a  guarantee  agreement  and 
which  was  not  also  a  secvuities  broker 
or  dealer  at  the  time  of  succession,  who 
files  an  application  for  registration  as  an 
introducing  broker,  and  who  is  not  so 
registered  in  that  capacity  at  the  time  of 
such  filing,  must  file  with  the  National 
Futiues  Association  either  a  guarantee 
agreement  or  a  Form  l-FR-IB  with  his 
application  for  registration.  If  such 
person  files  a  Form  1-FR-IB  with  his 
application  for  registration,  such  person 
must  also  file  a  Form  1-FR-IB.  certified 
by  an  independent  public  accountant,  as 
of  a  date  no  later  than  the  end  of  the 
month  registration  is  granted.  The  Form 
1-^-IB  certified  by  an  independent 
public  accountant  must  be  filed  with  the 
National  Futures  Association  not  more 
than  45  days  after  the  date  for  which  the 
rerort  is  made. 

(b)  Filing  of  financial  reports.  (l)(i) 
Except  as  provided  in  paragraphs  (b)(3) 
and  (h)  of  this  section,  each  person 
registered  as  a  futures  commission 
merchant  must  file  a  Form  1-FR-FCM 
fOT  rach  fiscal  quarter  of  each  fiscal  year 
unless  the  futures  commission  mercnant 
elects,  pursuant  to  paragraph  (e)(2)  of 
this  section,  to  file  a  Form  1-ra-FCM 
fo^each  calendar  quarter  of  each 
calendar  year.  Each  Form  l^K-FCM 
must  be  filed  no  later  than  45  days  after 
the  date  for  which  the  report  is  made: 
Provided,  however.  That  any  Form  1- 
FR-FCM  which  must  be  certified  by  an 
independent  public  accoimtant 
pmsuant  to  paragraph  (b)(2)  of  this 
section  must  be  filed  no  later  than  90 
days  after  the  close  of  each  futures 
commission  merchant’s  fiscal  year. 

(ii)  Except  as  provided  in  pmegraphs 

(b) (3)  and  (h)  of  this  section,  and  except 


for  an  introducing  broker  operating 
pursuant  to  a  raarantee  agreement 
which  is  not  also  a  securities  broker  or 
dealer,  eadr  person  registered  as  an 
introducing  broker  must  file  a  Form  1- 
FR-IB  semiannually  as  of  the  middle 
and  the  close  of  each  fiscal  year  unless 
the  introducing  broker  elects  pursuant 
to  pwagraph -(e)(2)  of  this  section  to  file 
a  Form  1-iTt-IB  semiannually  as  of  the 
middle  and  the  close  of  each  calendar 
year.  Each  Form  1-FR-4B  must  be  filed 
no  latm:  than  45  days  after  the  date  for 
which  the  report  is  made:  Provided, 
however.  That  any  Form  1-FR-IB  which 
must  be  certified  by  an  independent 
public  accountant  pursuant  to 
paragraph  (b)(2)  of  this  section  must  be 
filed  no  later  than  90  days  after  the  close 
of  each  introducnng  broker’s  fiscal  year. 

(2)(i)  The  Form  1-FR-FCM  filed 
pursuant  to  paragraph  (bHl)(i)  of  this 
section,  as  of  the  close  of  the  futures 
commission  merchant’s  fiscal  year,  must 
be  certified  by  an  independent  public 
accountant  in  accordance  with  §  1.16  of 
this  part.  A  futures  commission 
mer^ant  who  has  elected  to  file  its 
Ft»ms  1-FR-FCM  for  each  calendar 
quarter  of  each  calendar  year  pursuant 
to  paragraph  (e)(2)  of  this  section  must 
nonetheless  file  a  Form  1-FR-FCM  so 
certified  as  of  the  close  of  such  futures 
commission  merchant’s  fiscal  year. 

iii)(A)  The  Form  l-FR-TB  filed 
{mrsuant  to  paragraph  (bKlKii)  of  this 
section  as  of  the  close  of  the  iirtroducing 
broker’s  fiscal  year  must  be  certified  by 
an  independent  public  accountant  in 
acccndance  with  S  1.16  of  this  part, 
-except  as  provided  in  paragraph 
(b)(2Kii)(B)  of  this  secticm.  An 
introducing  Inoker  who  has  elected  to 
file  its  Forms  l-FR-^  semiannually  on 
a  calendar  basis  pursuant  to  paragraph 
(eK2)  (d  this  section  must  nonetheless 
file  a  Form  1^^-lB  so  certified  as  of 
the  close  of  such  introducing  broker’s 
fiscal  year,  except  as  provid^  in 
paravaph  ^)(2)(ii)B)  of  this  section. 

(B)  If  an  introducing  broker  has  filed 
previously  a  Form  1-FR-dB,  certified  by 
an  independent  public  accountant  in 
accordance  with  the  provisions  of 
paragraphs  (a)(2)(ii)  or  (jHB)  of  this 
section  and  §  1.16  of  this  part,  as  of  a 
date  not  more  than  one  year  prior  to  the 
close  cd  such  introducing  broker’s  fiscal 
year,  it  need  not  have  certified  by  an 
independent  public  acxmuntant  the 
Form  1-fR-IB  filed  as  of  the 
introducing  brokw’s  first  fiscal  year-md 
following  the  as  of  date  of  its  initial 
certified  Fcvm  1-F^-IB.  In  such  a  case, 
the  introducing  broker’s  Form  1-FR-IB 
filed  as  of  the  close  of  the  seccmd  fiscal 
year-end  following  as  of  date  of  its 
initial  certified  Form  1-FR-IB  must 
Cover  the  period  of  time  between  those 
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two  dates  and  must  be  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  of  this  part. 

***** 

(h)  Fillip  option  ovaikAie  to  a  futures 
commission  merchant  or  an  introducing 
broker  which  is  also  a  securities  broker 
or  dealer.  Any  applicant  or  registrant 
which  is  registered  with  the  Securities 
and  Exchange  Commission  as  a 
securities  broker  or  dealer  may  comply 
with  the  requirements  of  this  section  by 
filing  (in  accordance  with  paragraphs 
(a),  (b),  (c).  and  ())  of  this  section)  a  copy 
of  its  Financial  and  Operational 
Combined  Unifcmn  Single  Repwt  under 
the  Securities  Exchange  Act  of  1934, 
part  U  or  pitft  IIA,  in  lieu  of  Form  1-FR: 
Provided,  however.  That  all  information 
w  hich  is  required  to  be  furnished  rai 
and  submitted  with  Form  1-FR  is 
provided  with  such  Report. 


(8)(i)  An  introducing  broker  which  is 
a  piarty  to  a  gxrarantee  agreement  which 
has  b^n  terminated  in  accordance  with 
the  providons  of  paragraph  ()KS)  of  this 
section,  or  which  is  due  to  expire  in 
accordairce  with  the  provisions  of 
paragraph  ())(4)(ii)  of  this  section,  must 
cease  doing  business  as  an  introducing 
broker  on  or  befmre  the  effective  date  of 
such  termination  or  expiration  unless, 
on  or  befcae  10  days  prior  to  the 
effective  date  of  such  termination  or 
expiration  ch*  such  other  period  of  time 
as  the  Commission  or  the  designated 
self-regulatory  oiganization  may  allow 
for  good  cause  shown,  the  introducing 
broker  files  with  its  designated  self- 
regulatory  organizatifHi  either  a  new 
guarantee  agreemmt  elective  as  of  the 
day  following  the  date  of  termination  of 
the  existing  agreement,  or,  in  the  case  of 
a  guarantee  agreement  which  is  due  to 
expire  in  accordance  with  the 
provisicms  of  paragraph  OK^Kii)  of  this 
section,  a  new  guarantee  agreement 
effective  on  or  befcH«  such  expiration,  or 
either 

(A)  A  Foim  1— FR-IB  certified  by  an 
independent  public  account  in 
accordance  with  §  1.16  this  part  as  of 
a  date  not  more  than  45  days  prior  to  the 
date  on  which  the  report  is  filed;  or 

(B)  A  Form  1-FR-lB  as  of  a  date  not 
more  than  45  days  {Kim-  to  the  date  on 
which  the  report  is  filed  and  a  Form  1- 
FR-IB  certified  by  an  independent 
public  account  in  accordance  with 

§  1.16  of  this  part  as  of  a  date  not  more 
than  one  year  prior  to  the  date  on  which 
the  report  is  filed. 

Eacn  person  filing  a  Fcurm  I-FR-IB  in 
accordance  with  this  section  must 
include  with  the  financial  report  a 
statement  describing  the  source  of  his 


current  assets  and  representing  that  his 
capital  has  been  contributed  kur  the 
purpose  erf  operating  his  business  and 
will  continue  to  be  used  fm  such 
pu^ose. 

(ii)  Notwithstanding  the  jwovisions  of 
paragraph  (jKSKi)  of  this  section  or  of 
§  1.17(a)  of  this  part,  an  introducing 
broker  which  is  a  party  to  a  guuantee 
agreement  which  has  been  terminated  in 
accordance  with  the  provisicms  oi 
paragraph  (jK5)(ii)  of  this  section  shall 
not  be  deemed  to  be  in  violaticm  of  the 
minimum  adjusted  net  capita) 
requirement  of  $1.17(aKlHii)  or  (a)(2)  erf 
this  part  for  30  days  following  such 
termination.  Such  an  introducing  brdrer 
must  cease  doing  business  as  an 
introduedng  l»oker  on  or  after  the 
effective  date  of  such  termination,  and 
may  not  resume  doing  business  as  an 
inti^ucnng  broker  unless  and  until  it 
files  a  new  agreement  or  either. 

(A)  A  Form  1-FR-IB  certified  by  an 
independent  public  account  in 
accordance  with  §  1.16  of  this  part  as  of 
a  date  not  more  than  45  days  prior  to  the 
date  on  which  the  report  is  fifed;  or 

(B)  A  Form  1-FR-lB  as  of  a  date  not 
mcMre  than  45  days  prior  to  the  date  on 
which  the  report  is  filed  and  a  Form  1- 
FR-IB  certified  by  an  indepmdent 
pulrfic  account  in  accordance  with 

§  1.16  of  this  part  as  erf  a  date  not  more 
than  one  year  prior  to  the  date  on  which 
the  report  is  fifed. 

Eacn  person  filing  a  Form  1-FR-lB  in 
accordance  with  this  sectiem  must 
include  with  the  financial  repcsl  a 
statement  describing  the  source  of  his 
current  assets  and  representing  that  his 
capital  has  been  contributed  for  the 
purpose  of  operating  his  business  and 
will  continue  to  be  used  for  sinh 
purpose. 

***** 

3.  Section  1.12  is  amended  by  revising 
paragraph  (g)  to  read  as  follows: 

$  1.12  Malntananca  of  minfeuim  financial 
requirements  by  futures  commission 
msrchsnts  end  introducing  brokers. 
***** 

(gKl)  Every  notice  and  written  report 
required  to  be  given  or  filed  by  this 
section  (except  for  notices  rerpiired  by 
paragraph  (0  of  this  section)  %  a  futures 
commission  merchant,  an  applicant  for 
registration  as  a  futures  commission 
merchant  or  a  self-regulstc»y 
organuatioii  must  be  fifed  with  the 
regional  office  of  the  Commission 
nearest  the  principal  place  of  business 
of  the  applicant  or  registrant  (except 
that  an  applicant,  registrant  or  self- 
regulatory  organization  under  the 
iurisdiction  of  the  Commission’s 
Western  Regional  Office  must  fife  such 
notices  and  reports  with  the 


Southwestern  Regional  Office),  with  the 
designated  self-regulatory  organization, 
if  any,  with  the  Seomties  and  Exchange 
Commission,  if  such  appficant  or 
registrant  is  a  securities  broker  or  dealer, 
and  with  the  National  Futures 
Association,  if  the  firm  is  an  applicant 
In  addition,  every  notice  remrired  to  be 
given  by  this  section  must  also  be  filed 
with  the  principal  office  of  the 
Commission  in  Washington,  DC  Each 
statement  of  financial  condition,  eadi 
statement  of  the  computation  of  the 
minimum  capital  requirements  pursuant 
to  §  1.17  of  this  part,  and  each  s^edule 
of  segregation  requirements  and  funds 
on  deposit  in  segregation  required  by 
this  section  must  be  filed  in  accordance 
with  the  provisicms  of  §  1.10(d)  of  this 
part  unless  otherwise  indicated. 

(2)  Every  notice  and  written  report 
which  an  introducing  broker  or 
applicant  for  registration  as  an 
introducing  broker  is  required  to  give  or 
file  by  paragraphs  (a),  (c)  and  (d)  of  this 
section  must  be  filed  with  the  National 
Futures  Association  (on  behalf  of  the 
Commission),  with  the  designated  self- 
regulatory  oiganization,  if  any,  and  with 
every  futures  commission  merchant 
carrying  or  intending  to  carry  cnistomer 
accounts  for  the  introducing  broker  or 
applicant  for  registration  as  an 
introducing  broker.  Any  notice  or  report 
filed  with  the  National  Futures 
Association  pursuant  to  this  paragraph 
(g)  rinall  be  deemed  for  all  purposes  to 

fifed  with,  and  to  be  the  official 
recxird  of,  the  Coounission. 

4.  Section  1.28  is  revised  to  read  as 
follows: 

f  1 .28  Appraisal  of  obligations  purchaaad 
with  customsr  funds. 

Futures  comraissioo  merchuits  who 
invest  customer  funds  in  obligations 
described  in  $  1.25  of  this  part  shall 
include  such  obligations  in  segregated 
account  records  and  reports  at  values 
which  at  no  time  exceed  current  market 
value,  determined  as  of  the  close  erf  the 
market  (m  the  date  fw  whidi  sudi 
computation  is  made. 

Issued  in  Washington,  DC  on  February  16, 
1993  by  the  Conunission. 
lean  A.  Wehb, 

Secretory  of  the  Commission. 

IFR  Doc.  93-4019  Filed  2-22-93;  8:45  ami 
BuuNQ  cooe  aaai-ai-H 
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ACTKM:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission"  or 
“CFTC").  subject  to  the  conditions 
specified  below,  is  authorizing  certain 
option  contracts  traded  on  the  Tokyo 
Grain  Exchange  (the  "Exchange"  or 
"TGE")  to  be  offered  or  sold  to  persons 
located  in  the  United  States;  and 
granting  an  exemption  to  designated 
members  of  the  Exchange  from  the 
application  of  certain  of  the 
Commission’s  foreign  futures  and 
option  rules  based  on  substituted 
compliance  with  certain  comparable 
regulatory  and  self-regulatory 
requirements  of  a  foreign  regulatory 
authority. 

This  Order  is  issued  pursuant  to 
Commission  rule  30.3(a),  17  CFR 
30.3(a),  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of 
a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  in  the 
United  States,  and  rule  30.10, 17  CFR 
30.10,  which  allows  certain  persons  to 
petition  the  Commission  for  exemption 
from  the  application  of  certain  of  the 
rules  set  forth  in  part  30  and  authorizes 
the  Commission  to  grant  such  petition  if 
the  exemption  is  not  otherwise  contrary 
to  the  public  interest  or  to  the  purposes 
of  the  provisions  from  which  exemption 
is  sou^t. 

EFFECTIVE  DATE:  March  25, 1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Jane 
C.  Kang,  Esq.,  or  Francey  L.  Youngberg, 
Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 

(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order; 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  under  CFTC  rule  30.3 
permitting  option  contracts  traded  on 
the  Tokyo  Grain  Exchange  to  be  offered 
or  sold  in  the  United  States  and  under 
CFTC  rule  30.10  exempting  designated 
members  of  the  Tokyo  Grain  Exchange 
from  the  application  of  certain  of  the 
foreign  futures  and  option  rules  the  later 
of  thirty  days  after  publication  of  the 
order  herein  in  the  Federal  Register  or 
after  the  filing  of  relevant  notices  under 
rules  30.3  or  30.10  as  more  particularly 
set  forth  herein. 

On  July  23. 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  ofier  and  ^e  of  commodity 
futures  and  option  contracts  traded  on 


or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  are  codified  in  part 
30  of  the  Commission's  regulations,  17 
CFR  part  30,  generally  extend  the 
Commission’s  existing  customer 
protection  regulations  for  products 
offered  or  sold  on  contract  markets  in 
the  United  States  to  foreign  futures  and 
option  products  sold  to  United  States 
customers  by  imposing  requirements 
with  respect  to  registration,  disclosure, 
capital  adequacy,  protection  of  customer 
funds,  recordkeeping  and  reporting, 
sales  practice  and  compliance 
procedures  that  are  generally 
comparable  to  those  applicable  to 
wholly  domestic  transactions. 

With  respect  to  foreim  options,  in 
view  of  the  history  of  abuses  in  the 
options  markets  prior  to  the  imposition 
of  the  options  ban,^  the  Commission 
determined  to  phase  in  foreign  options 
on  a  market-by-market  basis  through 
particularized  review  of  applications 
submitted  by  individual  markets  and 
issuance  of  an  authorization  order,  as 
appropriate,  by  the  Commission.^  In 
adopting  the  final  rules  which 
implement  that  procedure,  the 
Commission  stated  that  notwithstanding 
part  30,  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futiuos  and  options,  and 
which  has  been  the  subject  of  extensive 
notice  and  comment,  it  would  be 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.^  As  a  consequence,  rule 
30.3(a)  permits  the  Commission  to 
consider,  among  other  things,  its  ability 
to  determine  whether  or  not  a  particular 
trade  has  been  transmitted  to  and 
executed  on  a  foreign  exchange  as  part 
of  its  decision  to  authorize  transactions 


'  See  51  FR  12104  (April  8, 1986).  The  pattern  of 
abuses  that  was  characteristic  of  option  sales 
practices  in  the  past,  and  which  contributed  to  the 
Commission's  decision  to  suspend  all  option  sales 
in  1978,  included  the  unavailability  of  data 
necessary  to  permit  a  determination  of  whether 
orders  for  options  had  in  fact  been  executed  or 
whether  Uiey  simply  had  been  “bucketed”.  See  43 
FR  16155  (April  17. 1978). 

^  Although  the  statutory  prohibition  on  the  offer 
and  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
(“CEA”  or  the  “Act”)  has  been  removed,  see 
Futures  Trading  Act  of  1986,  Pub.  L.  No.  99-641, 
section  102, 100  Stat.  3556  (1987).  the  regulatory 
prohibition  in  Commission  rule  32.11, 17  CFR 
32.11,  adopted  pursuant  to  section  4c(b)  of  the  CEA, 
remains  in  effect. 

*52  FR  28980  (August  5, 1987).  Notwithstanding 
the  prohibition  in  Commission  rule  30.3(a), 
nondomestic  exchange-traded  options  which  are 
traded  pursuant  to  the  trade  option  exemption  in 
Commission  rule  32.4(a),  17  CFR  32.4(a),  may 
continue  to  be  offered  and  sold. 


in  specific  foreign  exchange-traded 
options.'* 

In  issuing  orders  under  rule  30.3(a), 
the  Commission  has  considered:  (1)  Ibe 
existence  of  information  sharing 
arrangements  relevant  to  preventing 
abuses  in  the  trading  of  option  contracts 
on  the  exchange;  (2)  the  arrangements  in 
place  for  assuring  that  sales  practice 
abuses  in  such  options  do  not  occur, 
including  that  sales  practice  compliance 
audits  commensurate  with  those  which 
apply  to  domestic  products  will  be 
conducted  with  respect  to  firms  engaged 
in  the  offer  or  sale  of  the  exchange’s 
option  products  in  the  United  States;  (3) 
the  arrangements  for  United  States 
customers  to  redress  grievances  with 
respect  to  matters  directly  pertaining  to 
the  conduct  of  trading  or  other  activities 
relevant  to  the  offer  or  sale  of  such 
products;  and  (4)  the  regulatory 
environment  in  which  the  options  are 
traded. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  the  Commission, 
among  other  things,  considered  the 
potential  extraterritorial  impact  of  such 
a  program  and  the  desirability  of 
avoiding  duplicative  regulation  of  firms 
engaged  in  international  business.  Based 
upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
rule  30.10,  determined  to  permit 
persons  located  outside  the  United 
States  and  subject  to  a  comparable 
regulatory  structure  in  the  jurisdiction 
in  which  they  are  located  to  seek  an 
exemption  from  certain  of  the 
requirements  imposed  by  the  part  30 
rules  based  upon  substituted 
compliance  with  the  comparable 
regulatory  requirements  imposed  by  the 
foreign  jurisdiction.^ 

In  issuing  orders  under  rule  30.10,  the 
Commission  has  evaluated  whether  the 
particular  foreign  regulatory  program 
may  be  found  to  be  comparable  for 
purposes  of  exemptive  relief  pursuant  to 
Commission  rule  30.10,  the  elements  of 
which  are  set  forth  in  appendix  A  to 
part  30,  "Interpretative  Statement  With 
Respect  to  the  Commission’s  Exemptive 
Authority  Under  Section  30.10  of  Its 
Rules”  ("Appendix  A”).  17  CFR  part  30, 
appendix  A.  These  elements  include:  (1) 
Registration,  authorization  or  other  form 
of  licensing,  fitness  review  or 


«51  FR  12104, 12105  (April  8, 1986). 

*On  October  28, 1992,  the  Commission  issued  an 
order  pursuant  to  which,  upon  application  of  the 
regulatory  or  self-regulatory  organization  to  which 
rule  30.10  relief  has  been  granted,  the  Commission 
may  permit  firms  with  confirmed  relief  under  30.10 
to  engage  in  limited  marketing  activities  firom 
locations  in  the  U.S.  57  FR  49644  (November  3. 
1992). 
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qualification  of  persons  (both 
individuals  and  firms)  thrau^  which 
customer  orders  are  solicited  and 
accepted:  (2)  minimum  financial 
requirements  for  those  persons  who 
accept  customer  funds;  (3)  protection  of 
customer  funds  from  misapplication;  (4) 
minimum  sales  practice  standards, 
including  the  disclosure  of  the  ri^  of 
futures  transactions:  (5)  recordkeeping 
and  reporting  requirements;  (6) 
procedures  to  audit  for  compliance 
with,  and  to  take  action  gainst  those 
persons  who  violate,  the  requirements 
of  the  program;  and  (7)  the  existence  of 
appropriate  information-sharing 
arrangenients. 

Moreover,  the  Commission 
specifically  stated  in  adopting  rule 
30.10  that  no  exemption  of  a  general 
nature  would  be  granted  unU»s  the 
persons  to  whcun  the  exemption  is  to  be 
applied:  (1)  Consensualiy  submit  to 
jurisdiction  in  the  United  States  by 
designating  an  agent  for  service  of 
process  in  the  United  States  with 
respect  to  transactions  subject  to  part  30 
and  filing  a  copy  of  the  agency 
agreement  with  the  National  Futures 
Association  (“NFA”);  (2)  agree  to  make 
their  Ixx^  and  records  available  in  the 
United  States  to  Commissian  and 
Department  of  Justice  representatives; 
and  (3)  notify  NFA  of  the 
commencement  or  tmmination  of 
business  in  the  United  States.® 

By  letter  dated  August  14, 1992, 
counsel  for  the  Exchange  requested  that 
the  Commission  authorize  the  offer  and 
sale  of  of^ons  contracts  traded  on  the 
Exchange  to  persons  located  in  the 
United  States  mider  rule  30.3(a)  and 
requested  that  the  Commission  exercise 
its  authority  to  exempt  certain  members 
of  the  Exchange  from  compliance  with 
part  30’s  registration  and  other 
requirements  with  respect  to  their 
marketing  of  the  Exchange’s  futures  and 
options  products  in  the  United  States 
under  rule  30.10.' 

Based  upon  its  review  of  the  Petition,® 
supporting  materials  filed  by  the 
Exchange  and  the  memorandum  from 
the  Division  of  Trading  and  Markets 
dated  February  5, 1993  (the  “Staff 
Memoraiidum”)  and  subject  to  the 


^  52  FR  28960.  28961  aad  29002. 

'  Letter  dated  August  14, 1992,  froa  }ohn  V. 
Rainbolt.  Esq.,  to  )aan  A.  Webb,  Commission.  Ke: 
Petition  for  Authorization  of  the  Offer  and  Sale  in 
the  United  States  of  Futures  and  Options  Contracts 
Traded  on  the  TGE  (heniiut&M'  ‘‘PetUicti’’).  Siee  also 
preliminary  letter  of  application  dated  ]uly  16, 

1991. 

"  Althou^  the  Comnitsion  in  the  pest  has  issued 
separate  orders  under  rules  30.3(a)  and  30.10  as 
requested  by  die  petitioners,  there  are  many  issnos 
common  to  the  considaratkm  of  the  two  types  of 
))etitions  such  that  the  review  of  one  would 
facilitate  the  review  of  the  other. 


conditions  set  forth  b^w,  the 
CommissitHi  has  determined  to  issue 
this  Oder  which: 

(a)  As  to  matters  subject  to  rule  3(L3(a). 
will  become  effective  thirty  days  after 
publication  of  the  terms  and  conditions  of 
the  particular  Exchange  option  contract  in 
the  Federal  Register;^  and 

(b)  As  to  matters  subject  to  rule  3Q.1Q.  will 
become  effective  the  later  of  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register  or  the  filing  of  consents  by  members 
of  the  Exchange  and  the  Exchange  to  the 
terms  and  conditions  of  the  Ckdu  herein. 

In  particular,  pursuant  to  Commission 
rule  30.3(a).  the  Commission  authorizes 
the  offer  and  sale  in  the  United  States 
of  options  traded  on  the  Exdiange 
subject  to  the  conditions  descril^ 
below: 

(1)  Except  as  otherwise  permitted  under 
the  Act  and  regulations  thereunder,  that  no 
offer  or  sale  of  any  TGE  option  product  in  the 
United  States  shall  be  made  until  thirty  days 
after  publication  in  the  Federal  Register  of 
notice  specifying  the  particular  option(s)  to 
be  offered  or  sold  pursuant  to  this  Order, 

(2)  That  the  Ministry  of  Agriculture. 
Forestry  and  Fisheries  (“MAFF~)  and  TGE 
represent  that  all  transactions  with  respect  to 
the  optionfs)  referenced  in  such  Federal 
Roister  notice  will  be  governed  by  the 
Japanese  Commodity  Exchange  Law  ("CEL”) 
and  related  statutes  and  TGE  rules  as  more 
particularly  discussed  in  the  Staff 
Memorandum  and  that  the  MAFF  and/or 
TGE  will  provide  the  Commission  with 
information  as  to  all  material  changes  thereto 
promptly: 

(3)  That  options  on  futures  on  stock 
indices'"  and  options  on  futures  on  foreign 
government  debt  securities  "  will  not  be 
permitted  to  be  offered  or  sold  hereunder 
absent  certain  additional  procedures; 

(4)  That  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  the  TGE  or 
another  market  with  respect  to  which  the 
Commissicm  has  issued  an  order  under 
Commission  rule  30.3(a]  authorizing  its 
option  products  to  be  offered  or  sold  in  the 
United  States;  and 

(5)  That  options  traded  pursuant  to  this 
Order  herein  may  only  be  offered  or  sold  by 
persons  registered  in  the  appropriate  capacity 
under  the  Act  or  by  persons  who  have  b^n 
granted  an  exemption  from  registration  under 
rule  30.10  based  on  comparability  of 
regulation,  provided  sucfo  persons  also 
provide  customers  resident  in  the  United 


”Tbe  optk>n  cootzact  v^ch  mitially  will  be 
offered  ot  sold  persuairt  to  this  Order,  a  tuoMeary 
of  the  terms  and  conditions  for  which  are  attached 
hereto  as  Exhibit  A.  are  options  on  the  soybean 
contracts. 

'"See  52  FR  28980.  28982  n.  6  and  section  2a(T) 
of  the  CEA. 

"See  section  Za(l)  of  the  CEA,  section  3(a](lZ] 
of  the  Securitfes  Exchange  Act  of  1934  and  Rnla 
3al2-8  promvIgBted  theretinder.  The  Securities  and 
Exchange  Caenaiisslae  has  deeignaled  the 
govemmenl  debt  aamrities  issu^  by  the 
{jovenuDent  of  ]epan  os  exempted  securities.  See  17 
CFR  34«.3e  12-8(a)(l)U>i>an<l  SI  FR  25998  (JUly  18. 
1986). 


States  with  the  options  risk  diaciocun 
statement  in  CommissaQii  rule  33.7, 17  CFR 
33.7. 

Furthermore,  subject  to  the  conditions 
set  forth  below,  the  Commission 
concludes  that  the  standards  for  relief 
set  forth  in  Commission  rule  30.10  and, 
in  partiGuiar,  appendix  A  thereof,  have 
genwally  been  satisfied  and  that 
compliance  with  the  CEL  and  TGE  and 
CPA)  rules  may  be  substituted  for 
compliance  with  those  sectitms  of  the 
Act  more  particularly  sot  forth  herein. 

By  this  Order,  the  Cfommission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the 
Commission  as  eligible  for  the  rule 
30.10  relief  panted  hOTein  from: 

(1)  Registration  with  the  Cfommistion; 

(2)  The  separate  account  requirement 
contained  in  Commission  rule  30.7. 17  CFR 
30.7;  and 

(3)  Certain  sections  of  part  1  of  the 
Commission’s  rules  relating  to  financial 
regulations  and  books  and  records  that  apply 
to  foreign  futures  and  options  sold  in  the 
United  States  as  set  forth  in  part  30; 

based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes  and  relevant  exchange  and 
other  rules  in  effect  in  Japan. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
amcmg  other  things,  the  Commission’s 
finding  that  the  regulatory  scheme 
governing  the  persons  trading  on  the 
Exchange  who  would  be  exempted 
hereun^  provides: 

(1)  A  system  of  qualification  or  licensing  of 
firms  and  persons  who  deal  in  transactions 
subject  to  regulation  under  part  30  diat 
includes,  for  example,  “coniditions’’  or 
criteria  and  procedures  for  granting, 
monitoring,  suspending  and  revoking 
licensees,  and  (irovisioDS  for  requiring  and 
obtaining  access  to  information  about 
licensees; 

(2)  Financial  requirements  for  licensees; 

(3)  A  system  for  the  protection  of  customer 
funds  that  applies  to  all  customers  and  which 
precludes  the  use  of  customer  funds  to  satisfy 
house  obligations  or  contrary  to  customer 
instructions,  requires  the  separate  accounting 
for  such  funds,  the  phasing  in  of  a 
requirement  for  the  physical  segregation  of 
such  funds,  augmented  by  various  funds 
designed  to  compensate  customers  who  have 
suffered  a  loss  as  a  result  of  fraud  or 
insolvency  or  other  failure  of  an  Exchange 
member, 

(4)  Recordkeeping  atul  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade  coirfirmations, 
monthly  customer  account  statements, 
customers’  segregation  records,  accountmg 
records  for  customer  and  proprietary  trades 
and  discretionary  account  documantation; 

(5)  Sales  practice  standards  &>r  licensees 
which  include,  foi  example,  required 
disclosures  to  prospective  customers  and 
prohibitions  on  (a)  certain  representations. 


I 

i 
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(b)  unapproved  advertising,  and  (c)  improper 
trading  ^ivities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of,  customer 
protection  and  sales  practice  requirements 
including,  without  limitation,  a  surveillance 
program  designed  to  ensure  just  and 
equitable  principles  of  trade  and  the 
existence  of  broad  powers  to  conduct 
investigations  and  to  impose  sanctions;  and 

(7)  Mechanisms  fw  sharing  information 
between  the  Exchange  and  the  Commission 
on  an  “as  needed’*  basis  including,  without 
limitation,  confirmation  data,  data  necessary 
to  trade  hmds  related  to  trading  futures  and 
options  products  subject  to  regulation  in 
japan,  position  data,  data  on  firms’  standing 
to  do  business  and  financial  condition,  and 
mechanisms  for  cooperating  with  the 
Commission  in  inquiries,  compliance 
matters,  investigations  and  enforcement 
proceedings.*^ 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the 
Act  or  regulations  thereunder  not 
specified  herein,  for  example,  without 
limitation,  the  antifraud  provision  in 
Commission  rule  30.9, 17  CFR  30.9,  or 
the  disclosure  provisions  of 
Commission  rules  30.6  and  33.7, 17  CFR 
30.6  and  33.7.  Moreover,  the  relief 
granted  is  directed  to  brokerage 
activities  on  or  subject  to  the  rules  of  the 
TGE  undertaken  by  'TGE  member  firms 
authorized  to  do  business  in  Japan  and 
does  not  extend  to  rules  or  regulations 
relating  to  trading,  directly  or  indirectly, 
on  United  States  exchanges.  For 
example,  such  a  firm  trading  in  United 
States  markets  for  its  own  account 
would  be  subject  to  the  Commission’s 
large  trader  reporting  requirements.  See 
e.g.,  17  CFR  part  18.  Similarly,  if  such 
a  firm  were  carrying  a  position  on  a 
United  States  exchange  on  behalf  of 
foreign  clients,  it  would  be  subject  to 
the  reporting  requirements  applicable  to 
foreign  brokers.  See  e.g.,  17  CFR  parts 
17  and  21.  The  relief  herein  is 
inapplicable  where  the  firm  solicits 
United  States  customers  for  transactions 
on  United  States  markets. 

The  eligibility  of  any  firm  to  seek  rule 
30.10  relief  under  this  exemptive  Order 
is  subject  to  the  following  conditions: 

(1)-The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring  the 
compliance  of  such  firm  with  the  regulatory 
requirements  described  in  the  rule  30.10 
petition  must  represent  in  writing  to  the 
CFTCthat: 

(a)  Each  firm  for  which  relief  is  sought  is 
registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 


'>By  letter  dated  December  9  and  25, 1992, 
respectively,  and  subject  to  certain  agr^  upon 
principles  set  forth  therein,  the  Exchmige  and  its 
regulator,  MAFF,  have  provided  assurances  to  the 
Commission  regarding  the  availatdlity  of 
information  relevant  to  Part  30  on  an  “as  needed” 


standing  under  the  standards  in  place  in 
Japan;  such  firm  is  engaged  in  business  with 
customers  located  in  Japan  as  well  as  in  the 
United  States;  and,  such  firm  would  not  be 
statutorily  disqualified  fiom  registration 
under  section  8a(2j  of  the  Act,  7  U.S.Q 
12(a)(2); 

(b)  It  will  monitor  firms  to  which  relief  is 
granted  for  compliance  with  the  regulatory 
requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly 
notify  the  Commission  or  NFA  of  any  change 
in  status  of  a  firm  which  would  affect  its 
continued  eligibility  for  the  exemption 
granted  hereunder,  including  the  termination 
of  its  activities  in  the  United  States; 

(c)  All  transactions  on  the  Exchange  with 
respect  to  customers  resident  in  the  United 
States  will  be  made  on  or  subject  to  the  rules 
of  the  Exchange  and  the  Commission  will 
receive  prompt  notice  of  all  material  changes 
in  such  rules; 

(d)  Customers  resident  in  the  United  States 
will  be  provided  no  less  stringent  regulatory 
protection  than  Japanese  customers  under  all 
relevant  provisions  of  Japanese  law;  and 

(e)  It  will  cooperate  with  the  Commission 
with  respect  to  any  inquiries  concerning  any 
activity  subject  to  regulation  under  the  part 
30  rules,  including  sharing  the  information 
specified  in  appendix  A  to  the  part  30  rules 
on  an  “as  needed”  basis  in  accordance  with 
the  agreed  information  sharing  arrangement 
and  will  use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  which  in  its  judgment  affects  the 
financial  or  operational  viability  of  an 
Japanese-domiciled  firm  doing  business  in 
the  United  States  under  the  exemption 
granted  by  this  Order. 

(2)  Each  firm  seeking  rule  30.10  relief 
hereunder  must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the  United 
States  under  the  Act  and  files  a  valid  and 
binding  appointment  of  an  agent  in  the 
United  States  for  service  of  process  in 
accordance  with  the  requirements  set  forth  in 
Commission  rule  30.5, 17  CFR  30.5; 

(b)  Acknowledges  that  it  can  be  required  by 
the  Exchange  to  provide  the  Exchange 
immediate  access  to  its  books  and  records 
related  to  transactions  under  part  30  required 
to  be  maintained  under  the  applicable  laws 
and  Exchange  rules  in  effect  in  Japan  and 
that  the  Exchange  will  cooperate  in  providing 
access  to  such  books  and  records  to  tbe 
Commission  in  accordance  with  the  agreed 
upon  information  sharing  arrangement; 

(c)  Represents  that  no  principal  of  such 
firm  would  be  disqualified  from  directly 
applying  to  do  business  in  the  United  States 
under  section  8a(2)  of  the  Act,  7  U.S.C. 

12a(2),  and  notifies  the  Commission 
promptly  of  any  change  in  that 
representation  based  on  a  change  in  control 
as  generally  defined  in  Commission  rule 
3.32, 17  CFR  3.32; 

(d)  Consents  to  maintain  as  part  of  its 
regulatory  capital,  in  assets  which  would 
qualify  as  current  assets  under  Commission 
rule  1.17, 17  CFR  1.17,  and  in  separate 
accounts  on  behalf  of  customers  located  in 
the  U.S.,  an  amount  which  is  equal  to  four 
percent  of  the  secured  amount  as  defined  in 
Commission  rule  1.3(rr),  17  CFR  1.3(rr); 

(e)  Discloses  the  identity  of  each  sulraidiary 
or  affiliate  domiciled  in  the  United  States 


with  a  related  business  (e.g..  banks  and 
broker/dealer  affiliates)  and  provides  a  brief 
description  of  such  subsidiary’s  or  affiliate’s 
principal  business  in  the  United  States; 

(f)  Consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a  procedure 
for  resolving  customer  disputes  on  the  papers 
where  such  disputes  involve  representations 
or  activities  with  respect  to  transactions 
under  part  30,  and  consents  to  notify 
customers  resident  in  the  United  States  of  the 
availability  of  such  a  program;  Provided, 
however,  That  until  the  ^change  adopts  a 
procedure  for  an  “on  the  papers”  hearing 
applicable  to  all  Exchange  a^itrations, 
consents  to  notify  such  customers  that  if  they 
elect  Exchange  arbitration,  they  or  their  agent 
could  be  required  to  appear  personally  at  a 
hearing,  and  if  the  customer  elects  NFA 
arbitration,  consents  to  participate  in  such 
proceeding  even  in  circumstances  where  the 
dispute  arises  primarily  out  of  delivery, 
clearing,  settlement  of  floor  practices:  and 

(g)  Undertakes  to  comply  with  the 
applicable  provisions  of  Japanese  law  and 
Exchange  and  CFAJ  rules  which  form  the 
basis  upon  which  this  exemption  from 
certain  provisions  of  the  Act  is  granted. 

Upon  filing  of  the  notice  required 
under  paragraph  (l)(b)  as  to  any  such 
firm,  the  rule  30.10  relief  granted  by  this 
Order  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the 
Commission’s  designee,  to  the  firm  and 
the  Exchange  and/or  any  applicable 
regulatory  or  self-regulatory 
organization. 

Any  material  changes  or  omissions  in 
the  facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  issuance 
of  an  order  under  Commission  rules 
30.3(a)  and  30.10,  including  appendix  A 
of  rule  30.10,  have  generally  been 
satisfied. 

Further,  if  experience  demonstrates 
that  the  continued  effectiveness  of  this 
Order  in  general,  or  with  respect  to  a 
particular  firm  or  product,  would  be 
contrary  to  public  policy  or  the  public 
interest,  or  that  the  systems  in  place  for 
the  exchange  of  information  or  other 
circumstances  do  not  warrant 
continuation  of  the  exemptive  relief 
granted  herein,  the  Commission  may 
condition,  modify,  suspend,  terminate, 
withhold  as  to  a  specific  firm  or 
product,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  If 
necessary,  provisions  will  be  made  for 
servicing  existing  client  positions. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  futures  and  options. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 
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PART  30--FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows; 

Authority:  Secs.  2(a)(1)(A),  4,  4c,  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2, 6, 
6c  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry 
alphabetically: 


Appendix  B— Option  Contracts  Per¬ 
mitted  To  Be  Offered  or  Sold 
IN  THE  U.S.  PURSUAtfr  TO  §  30.3(a) 


Exchange 

Type  of  contract 

FR  date  and  cita¬ 
tion 

Tokyo 

Option  contracts  on 

February  23, 

Grain 

the  TGE  U.S. 

1993,  58  FR 

Ex- 

Soybean  futures 

10957. 

change. 

contract. 

•  * 

3.  Appendix  C  to  part  30  is  amended 
by  adding  the  following  entry  to  read  as 
follows: 


1  Appendix  C — Foreign  Petitioners 

j  Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant  to 
§30.10 

j  *  •  •  *  * 

Firms  designated  by  the  Tokyo  Grain 
Exchange. 

February  23, 1993,  58  FR  10957. 

Issued  in  Washington,  DC,  on  February  17, 
1993. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

I  Exhibit  A — Contract  Specifications 

(This  Exhibit  will  not  appear  in  the  Code  of 
I  Federal  Regulations.) 

j  Options  on  the  Soybean  Contract 

I  Trading  Unit:  One  TGE  U.S.  soybean 
,  futures  contract. 

Trading  Hours:  Opening  Session  10  a.m. 
to  10:30  a.m.;  Continuous  Session 
10:30  a.m.  to  2:15  p.m.;  Closing 
I  Session  2:15  p.m.  to  2:30  p.m. 

Contract  Months:  February,  April,  June, 
August.  October,  December. 

Strike  Price  Interval:  Multiples  of  100 
yen  per  60  kg.  when  strike  price  is 
less  than  4,000  yen  per  60  kg.;  200 
yen  per  60  kg.  when  strike  price  is 
greater  than  or  equal  to  4,000  yen  per 
I  60  kg. 

Minimum  Price  Fluctuation:  5  yen  per 
60  kg. 

Last  Trading  Day:  15th  of  the  previous 
month  of  the  futures  delivery  month 
(if  this  day  falls  on  a  holiday,  then  it 
is  moved  to  the  nearest  business  day). 


Expiration:  2:30  p.m.  of  the  last  trading 
day. 

(FR  Doc.  93-4059  Filed  2-22-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICT-02-01-5149;  A-1-FRL-4525-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Connecticut;  New  Source  Review, 

Stack  Heights,  PMio,  Ambient  Impact 
Analysis  Guideline,  CEM,  and  Other 
Miscellaneous  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Connecticut. 
The  Connecticut  Department  of 
Environmental  Protection  (DEP) 
submitted  these  revisions  to  satisfy  the 
federal  new  source  review  (NSR) 
requirements  for  the  preconstruction 
permitting  of  new  sources  and 
modifications  in  both  attainment  and 
nonattainment  areas  and  related 
requirements  for  stack  heights, 
dispersion  techniques,  and  PMio.  In 
addition  Connecticut  made 
nonregulatory  revisions  to  update  its 
Ambient  Impact  Analysis  Guideline. 
Finally,  Connecticut’s  revisions  include  • 
continuous  emission  monitoring  (CEM) 
requirements  for  State  plans  as  well  as 
other  minor  miscellaneous  revisions. 

The  intended  effect  of  this  action  is  to 
approve  the  State’s  request  to  amend  its 
SIP  to  satisfy  these  federal  requirements. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act  (the  Act). 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  March  25, 1993. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Boston, 
MA;  Public  Information  Reference  Unit, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW,,  Washington,  E)C 
20460;  and  the  Bureau  of  Air 
Management,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  those  revisions  related  to  NSR, 

CEM,  and  related  revisions,  please 


contact  Lvnne  A.  Hamjian,  (617)  565- 
3250;  and  for  those  revisions  related  to 
stack  heights  and  Connecticut’s 
Ambient  Impact  Analysis  Guideline, 
please  contact  Ian  D.  Cohen,  (617)  565- 
3229. 

SUPPLEMENTARY  INFORMATION:  On 
September  29. 1989  (54  FR  40130),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Connecticut.  The  NPR  proposed 
approval  of  Connecticut’s  NSR  and 
related  requirements,  Connecticut’s 
Ambient  Impact  Analysis  Guideline, 
and  CEM  requirements  which  were 
submitted  to  EPA  on  January  19, 1989. 
The  NPR  required  the  Connecticut  DEP 
to  amend  its  Ambient  Impact  Analysis 
Guideline  and  regulations  to  make  them 
consistent  with  the  current  federal 
requirements.  On  July  28, 1989,  the 
Connecticut  DEP  submitted  a  revised 
guideline,  and  on  January  26, 1990  it 
submitted  amend^  regulations  which 
include  all  of  the  provisions  required  in 
the  NPR. 

This  notice  is  divided  into  eight 
separate  sections  for  clarity.  Section  I 
discusses  the  revisions  to  Connecticut’s 
NSR  regulations  including  the  State’s 
newly  adopted  regulations  for  the 
prevention  of  significant  deterioration 
(PSD).  Section  II  discusses  the  revisions 
to  Connecticut’s  stack  height  and 
dispersion  techniques  regulations  which 
satisfy  the  PSD-related  requirements  for 
PMio.  Section  III  discusses 
Connecticut’s  PMio  provisions  related  to 
the  revised  NSR  regulations.  Section  IV 
discusses  nonregulatory  revisions  to 
Connecticut’s  Ambient  Impact  Analysis 
Guideline.  Section  V  discusses 
miscellaneous  minor  revisions  to  certain 
Connecticut  SIP  regulations  to  ensure 
that  they  remain  consistent  with  their 
original  intent  as  approved  by  EPA. 
Section  VI  discusses  revisions  which 
satisfy  the  CEM  requirements  for  State 
plans.  Section  VII  discusses  the  public 
comments  on  this  action  and  EPA’s 
response.  Section  Vin  discusses  the 
impact  of  the  Clean  Air  Act 
Amendments  of  1990  on  Connecticut’s 
SIP  revisions. 

I.  NSRyPSD 
A.  Background 

In  1979  and  1980,  the  Connecticut 
Department  of  Environmental  Protection 
adopted  NSR  regulations  for  permitting 
new  and  modified  sources  in 
nonattainment  areas  to  satisfy  the 
requirements  of  part  D  of  the  Act  and  40 
CFR  51.160  through  51.165.  EPA 
conditionally  approved  these 
regulations  on  Dumber  23, 1980  (45 
FR  84769).  Pursuant  to  corrective 
actions  taken  by  the  State  of 
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Connecticut,  EPA  renaoved  the 
conditions  of  its  approval  of  these 
regulations  on  January  7, 1982  (47  FR 
762). 

On  June  19, 1978,  EPA  promulgated 
the  PSD  regulations  of  40  CFR  52.21(b) 
through  (v)  into  the  Connecticut  SIP  at 
40  ere  52.382  and  federally 
implemented  the  PSD  program  in 
Connecticut.  On  August  7, 1980,  EPA 
revised  these  regulations  pursuant  to  a 
court  decision  {Alabama  Power 
Company  et  aJ.  v.  Costle,  636  F.2d  323 
(DC  Qr.  1979)).  On  July  14, 1962,  the 
Connecticut  DEP  requested  a  partial 
delegation  of  authority  to  implement  the 
PSD  regulations  of  40  CFR  52.21.  On 
September  29, 1982,  EPA  approved  this 
,  partial  delegation,  and  the  Connecticut 
DEP  began  issuing  PSD  permits. 

On  Dumber  27, 1988,  the 
Connecticut  DEP  adopted  revisions  to 
its  NSR  regulations  to  make  tl»em 
consistent  with  the  requirements  of  Part 
D  of  the  Clean  Air  Act  of  1977  and  40 
CFR  51.160  through  51.165.  These 
revisions  to  Connecticut’s  NSR  rules 
also  include  newly  adc^ed  PSD 
regulations  to  satisf}'  Part  C  of  the  Act 
81^  the  requirements  of  40  CFR  51.166 
for  SIPs.  Upon  the  effective  date  of  this 
Rnal  action,  the  State  will  have  the 
authority  to  implement  and  enforce  the 
PSD  program  throuf^  its  SIP.  This  final 
action  removes  the  federal 
impleinentation  Plan  (FIP)  for  PSD  at  40 
CFR  52.382  with  the  exception  of  the 
NO]  increments  aiMi  related 
requirements.  Since  Connecticut  has  not 
adopted  the  NO?  increments  into  its 
regulations.  EPA  will  retain  these 
provisioas  in  the  PIP  until  such  time  as 
the  State  adepts  them,  bi  additim, 
except  for  the  NO?  increments,  this 
action  terminates  the  delegation 
agreement  between  EPA  and  the 
Connecticut  DEP. 

B.  Summary  of  Connecticut’s  Submittal 
Including  Changes  That  Were  Necessary 
Prior  to  Final  Rulemaking 

On  Januairy  19, 1989  and  January  26. 
1990,  the  Connecticut  DCP  submitted 
new  and  amended  regulations  to  EPA  as 
revisions  to  its  SIP.  The  revisions 
include  changes  to  section  22a-174-l. 
“Definitions,"  and  section  22a-174-3, 
"Permits  to  Construct  and  Pennits  to 
Operate  Stationary  Sources  or 
ModificatioDs."  of  Connecticut’s 
regulations.  In  addition,  the  revisions 
include  an  updated  version  of 
Connecticut's  nonregulatory  SIP 
narrative  entitled  "Ptew  Source 
Review,"  which  explains  the  process 
the  Connecticut  Dre  follows  in  the 
review  of  new  or  modified  stationary 
sources  in  accordance  with  its 
regulations. 


These  revtsitmt  also  include  a  fetter 
from  the  Connecticut  DEP  dated  May 

12. 1989  which  states  that  the 
Connecticut  DEP  is  implementing  a 
“Top  Down"  approach  in  determining 
Best  Available  Control  Tecdmology 
(BACT)  and  will  continue  to  do  so  in  all 
future  BACT  determinations. 

EPA’s  NPR  published  on  September 

30. 1989  (54  re  40130)  required  three 
changes  to  the  Connecticut  DEP’s  SIP 
submittal  prior  to  final  rulmnaking.  The 
Connecticut  DEP  made  the  following 
changes  which  were  outlined  in  EPA’s 
NPR: 

1.  The  Connecticut  DEP  defined  the 
term  “begin  actual  construction"  as 
defined  in  40CFR  51.166(bKl1). 

2.  The  Connecticut  DEP  revised  the 
PSD  monitoring  regulations  to  include 
all  of  the  provisions  of  40  CFR 
51.166(m). 

3.  The  Connecticut  DEP  committed  to 
adhere  to  EPA’s  “Recommended  Policy 
on  the  Control  of  Volatile  Organic 
Compounds  (VOC)"  (42  FR  31314,  July 
8, 1977). 

EPA  has  evaluated  these  revisions  and 
found  that  they  are  equivalent  to,  or  in 
some  instances,  more  stringent  than,  the 
requirements  in  40  CFR  51.160  through 
51.166.  Connecticut’s  regulations  for 
NSR/PSD  and  EPA’s  evaluation  are 
detailed  in  a  memorandum  dated  May  1, 
1990  entitled  "Technical  Support 
Document — Connecticut  New  Source 
Review  Revisions."* 

EPA  has  concluded  that  the  overall 
effect  of  Connecticut’s  revised 
nonattainment  area  NSR  program  will 
ensiue  reductions  equivalent  to  those 
obtained  by  the  old  NSR  program.  A 
memorandum  dated  Mar^  21, 1991 
entitled,  **Connecticut‘s  Nonattainment 
Area  New  Source  Review  Regulations" 
compares  Connecticut’s  old  NSR 
provisions  ki  its  SIP  with  the  new  NSR 
provisions  EPA  is  approving  today 
Connecticut's  revised  NSR  regulations 
are  also  much  more  enforceable  than  its 
old  NSR  regulations.  Lastly,  in  all  cases 
Connecticut’s  regulations,  as  discussed 
above,  are  at  least  as  stringent  as,  end  in 


*Thu  Teehnica)  Support  Documml  mptains  the 
specific  clMnjies  Gomecticut  Mfamtited  as  tevUions 
to  its  NSR/PSO  SIP  and  is  avatlokia  i»  tlia  docket 
at  the  location  in  the  AOOaESSES  section.  One 
change,  the  deimitkm  of  the  term  "pTemise** 
appears  loadopi  EPA's  "plantwHie’*  defmitien  of 
sourcei  The  strecture  of  ConMcdcuCt  NSR 
regulations,  ho«uever.  is  diffarent  fcwn  that  of  EPA’s 
program,  and  the  "plantwide”  definition  of 
“premise”  in  Connecttcufs  regulations  has  a  very 
limited  effect.  Minor  alatiewaiy  aewrcee  may  avoid 
becoming  a  major  aoiiroa  by  balancing  amissian 
incraasas  at  a  facility  against  amisskm  dccraaaaa. 
But  Connecticut’s  NSR  regulations  prcdiibit  amjor 
stationary  sources  from  “netting  out"  of  NSR  using 
the  new  definlOao  of  preodaa. 

*  A  copy  of  this  dootmant  ia  availaMa  In  tha 
docket  at  tha  location  in  the  ABOmUM  section. 


many  cases  more  strix^ent  than  EPA’s 
currsot  NSR  nqaitmnmAa  in  40  CFR 
§  51.165.  Therefore,  EPA  believes  that 
approving  Comaecticut’s  nonattainment 
area  NSR  revisions  is  consistent  with 
the  ACT. 

U.  Slack  Hei^l  Revisions 

A.  Background 

On  February  8. 1982  (47  FR  5864), 
EPA  promulgated  final  regulations 
limiting  stack  height  credits  and  other 
dispersion  tetdiniques  as  required  by 
section  123  of  the  Act.  *11)680  regulations 
were  challenged  in  the  U.S.  Court  of 
Appeals  for  DC  Circuit  by  the  Si^s 
Club  Legal  Defense  Fund,  Inc.,  the 
Natural  Resources  Defense  Council,  Inc., 
and  the  Commonwealth  of  Pennsylvania 
in  Sierra  Qub  v.  EPA,  710  F.2d  436  (DC 
Qr.  1983).  On  OctobOT  11, 1983,  the 
court  i.ssued  its  decision  (xrdering  EPA 
to  reconsider  portions  of  the  sta^ 
height  regulations,  reversing  certain 
portions  and  upholding  oth«r  jportions. 

On  February  28, 1984.  the  electric 
power  industry  fifed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  Chs  July  2. 1984,  the  Supreme 
Court  denied  the  petition,  104  S.  Ct. 
3571  (1984),  and  on  July  18. 1984,  the 
Court  of  Appeals’  mandate  was  formally 
issued,  implementing  the  court’s 
decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regulations  within  six  months.  The 
promulgation  deadline  was  uUimately 
extendi  to  June  27, 1985.  Revisions  to 
the  stack  height  regulations  were 
proposed  on  November  9, 1984  (49  FR 
344878)  and  finalized  on  July  8, 1985 
(50  FR  27892). 

The  revisions  redefine  a  number  of 
specific  terms  including  "excessive 
concentrations,"  "dispersion 
techniques,"  "nearby,"  and  other 
important  concepts,  and  modified  some 
nf  the  bases  far  determining  good 
engineering  practice  (CEP)  stack  beieht. 

I^rsuant  to  section  406(d)(2)(B)  of  the 
Clean  Air  Act  Ameikiments  ^  1977 
(Pub.  L.  95-95),  all  States  were  required 
to  (1)  review  and  revise,  as  necessary, 
their  5>IPs  to  include  provisions  that 
limit  stack  hei^t  credits  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations;  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  any  of  these 
limitations  have  been  effected  by  stack 
height  credits  above  GEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  effected,  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP 
revisions  and  revised  amisskm  hmits 
were  to  be  si^mitted  to  EPA,  as 
required  by  section  406.  Subsequratly. 
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EPA  issued  detailed  guidance  on  the 
performance  of  the  required  reviews. 

On  January  22, 1988,  the  U.S.  Court 
of  Appeals  issued  a  decision  in  NRDC 
V.  Thomas,  838  F.2d  1224  {DC  Cir. 

1988),  regarding  EPA’s  revised  July  8, 
1985  stack  height  regulations. 

Subsequent  petitions  for  rehearing  were 
denied.  The  Court  remanded  three 
provisions  to  EPA  that  may  potentially 
bear  on  State  actions  now  being  taken 
pursuant  to  EPA’s  July  8, 1985 
regulations.  However,  since  EPA  is 
currently  in  the  process  of  reconsidering 
the  remanded  provisions  and  the 
outcome  is  as  yet  unknown,  our  review 
of  Connecticut’s  January  19, 1989 
submittal  addresses  its  consistency  with 
the  July  8, 1985  regulations  only.  If  EPA 
further  revises  its  regulations  in 
response  to  the  remand  at  some  future 
date,  Connecticut  will,  at  that  time,  be 
required  to  revise  its  regulations 
accordingly.  Sources  may  have  to  have 
their  permits  amended  and/or  be 
required  to  submit  new  demonstrations 
that  applicable  ambient  standards  are 
met  if  affected  by  such  revisions. 

B.  Summary  of  Connecticut’s  Submittal 

Connecticut’s  January  19. 1989  and 
January  26, 1990  SIP  submittals  include 
revisions  to  section  22a-174-l 
“Definitions,”  and  section  22a-174-3, 
"Permits  to  Construct  and  Permits  to 
Operate  Stationary  Sources  or 
Modifications,”  of  Connecticut’s 
regulations  which  limit  stack  height 
cr^its  and  dispiersion  techniques. 

These  revisions  are  adequate  and  meet 
the  current  reqmrements  in  40  CFR 
51.100  and  51.118. 

EPA’s  evaluation  of  Connecticut’s 
stack  height  and  dispersion  techniques 
requirements  is  detailed  in  a 
memorandum  entitled  “Technical 
Support  Document — Connecticut’s 
Stack  Height  Regulations.”  dated  March 
14, 1989. 

,  III.  PMio  Revisions 

A.  Background 

On  July  1, 1987,  EPA  promulgated  a 
revised  national  ambient  air  quality 
standard  (NAAQS)  for  particulate  matter 
(52  FR  2463).  EPA  revised  the  old 
definition  of  the  NAAQS  from  total 
suspended  particulate  (TSP)  to  a  new 
definition.  'The  new  definition  applies 
to  particulate  matter  with  aerodynamic 
diameters  of  10  micrometers  or  less. 

B.  Summary  of  Connecticut's  Submittal 

On  January  19, 1989  and  Januaiy  26, 
1990,  the  Connecticut  DEP  submitted 
amended  regulations  to  EPA  as 
revisions  to  its  SIP.  These  revisions 
incorporate  PSD-related  PMio 


requirements  which  include  changes  to 
section  22a-174-l,  “Definitions,”  and 
section  22a-174-3,  “Permits  to 
Construct  and  Permits  to  Operate 
Stationary  Sources  or  Modifications,”  of 
Connecticut’s  regulations.  These 
amendments  include  the  relevant 
definitions  and  PSD  provisions  for 
PMio.  These  amendments  do  not 
include  the  definitions  of  “particulate 
matter  emissions”  and  “PMio 
emissions,”  the  PMio  National  Ambient 
Air  Quality  Standards,  or  the  provisions 
related  to  significant  harm  levels  and 
emergency  episode  plans  for  PMio. 

Future  action  by  the  State  of 
Connecticut  is  required  to  address  these 
definitions  and  provisions.  The  PSD 
revisions  included  in  these  submittals 
meet  the  current  federal  PSD 
requirements  in  40  CFR  51.166  for  PMio. 

Connecticut’s  PSD  regulations  for 
PMio,  and  EPA’s  evaluation  are  detailed 
in  a  memorandum  dated  April  28, 1989 
entitled  “Technical  Support 
Document — Connecticut’s  PMio 
Regulations.” 

IV.  Connecticut's  Ambient  Impact 
Analysis  Revisions 

A.  Background 

On  August  28. 1981  (46  FR  43418), 
EPA  approved  Connecticut’s  New 
Source  Ambient  Analysis  Guideline  as  a 
nonregulatory  addition  to  the 
Connecticut  SIP.  This  guideline  was 
approved  for  demonstrating  protection 
of  the  NAAQS  for  sulfur  oxides  by 
projecting  the  ambient  air  quality 
impacts  of  temporary  increases  of  sulfur 
oxide  emissions.  These  temporary 
revisions  of  the  Connecticut  SIP’s 
sulfur-in-fuel  limits  were  approved  for 
sources  to  develop  energy  conservation 
measures.  Since  the  time  of  EPA’s 
approval,  the  Connecticut  DEP  has 
expanded  the  scope  of  its  modeling 
guideline  to  provide  uniform  guidance 
for  stationary-source  modeling  of 
nonreactive  pollutants,  and  updated  it 
to  reflect  developments  and  changes  in 
EPA’s  modeling  policies. 

B.  Summary  of  Connecticut’s  Submittal 
Including  Changes  That  Were  Necessary 
Prior  to  Final  Rulemaking 

Connecticut’s  January  19. 1989,  July 
28, 1989,  and  January  26. 1990  Sff 
submittals  include  nonregulatory 
revisions  to  its  New  Source  Ambient 
Analyses  Guideline.  The  revised 
guideline  is  now  entitled  Ambient 
Impact  Analysis  Guideline  and  is 
specified  in  the  narrative  portion  of  the 
^  submittal  for  use  in  all  NSR-related 
ambient  impact  analyses  conducted  by 
the  Connecticut  DEP. 


EPA  has  evaluated  Connecticut’s 
guideline  and  found  that  it  is  consistent 
with  EPA’s  Guideline  on  Air  Quality 
Models  (Revised)  (dated  July.  1986  as 
supplemented  January,  1988)  as 
retired  in  40  CFR  51.166(1). 

The  Connecticut  DEP’s  approach  for 
conducting  impact  analyses  is  described 
fully  in  its  Ambient  Impact  Analysis 
Guideline,  and  EPA’s  review  of  the 
guideline  is  contained  in  memoranda 
dated  April  28, 1989  and  April  5, 1990 
entitled  “Technical  Support 
Document — Connecticut’s  Ambient 
Impact  Analysis  Guideline.”  and 
“Technical  Support  Document — 
Connecticut’s  Revised  Ambient  Impact 
Analysis  Guideline.”  respectively. 

EPA’s  NPR  published  on  September 
30, 1989  (54  FR  40130)  required  four 
changes  to  the  Connecticut  DEP’s  SEP 
submittal  prior  to  final  rulemaking.  The 
Connecticut  DEP  made  the  following 
changes  which  were  outlined  in  EPA’s 
NPR: 

1.  The  Connecticut  DEP  amended 
Section  5.2.2,  “Sources,”  of  the 
guideline  to  require  maximum  actual 
short-term  emission  rates  rather  than 
average  actual  emissions  based  on 
annual  actual  emissions. 

2.  The  Connecticut  DEP  revised 
Section  5.3.2,  “Meteorology  for  Refined 
Modeling,”  of  the  guideline  to  require 
applicants  to  discuss  meteorological 
data  with  the  Connecticut  DEP.  The 
Connecticut  DEP  and  the  applicant  will 
discuss  whether  the  use  of  off-site 
meteorolomcai  data  is  acceptable.  The 
NPR  stated  that  Connecticut’s  sideline 
must  allow  for  consistency  with  EPA 
policy  for  on-site  meteorological  data  for 
relink  modeling  which  states  that  on¬ 
site  data  (a  minimum  of  one  year,  up  to 
5  if  possible)  are  always  preferable  to 
off-site  data.  This  revised  portion  of  the 
guideline  meets  EPA’s  ^dance. 

3.  The  Connecticut  D^  amended  the 
guideline  to  allow  it  to  require 
preconstruction  monitoring,  if  existing 
State  monitoring  data  are  OMmed 
nonimresentative. 

4.  Ine  Connecticut  DEP  amended  the 
guideline  to  include  figures  showing  the 
most  recent  3  yean  of  monitored  data 
available  must  be  used  by  the  source. 
The  figures  will  be  updated  annually, 
and  applicants  are  advised  to  contact 
Connecticut  DEP  to  obtain  the  most 
recent  monitored  data. 

EPA  has  evaluated  these  changes  and 
found  that  they  are  consistent  with  the 
requirements  in  EPA’s  Guideline  on  Air 
Quality  Models  (Revised). 

V.  Other  MisceUaneous  Revisions 

A.  Background 

Many  of  Connecticut’s  current 
federally  approved  SIP  regulations 
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apply  based  on  a  stationary  source's 
** actual  emissions  **  EPA  was  able  to 
approve  these  regulations  becaiuse 
Connecticut's  definition  of  that  term 
(i.e..  the  definition  in  the  SIP  at  that 
time)  was  equivalmt  to  the  federal 
definition  of  the  term  “potential  to 
emit”  Connecticut  has  now  adopted 
definitions  of  the  terms  “actual 
emissioru”  and  “potential  emissicns" 
whkh  ate  equivalmit  to  the  current 
federal  definitions  in  40  CFR  pert  51. 
Connecticut’s  newdy  edopled  definhkms 
of  “actual  esatssioiis’’  end  “potential 
emissions"  could  not  be  approved  by 
EPA  unlasa  all  of  tba  current  regulations 
in  its  SIP  wars  also  appropriately 
amended  to  incorporate  t^  app^ble 
twins  consistent  with  the  revised 
definitions. 

B.  Summarjr  of  Connecticut’s  Submittal 

Connecticut’s  Jmiusry  19. 1969  and 
January  28, 1990  submittal  incdude 
revisions  to  sections  Z2a-174-1  throu^ 
22a-l 74-100  of  Connecticut’s 
regulations  to  corractly  use  the  terms 
“actual  emissions"  and  “potmtial 
emiasiana"  as  descrdwd  above.  These 
revisions  do  not  have  any  substantive 
effect  in  that  they  do  not  change  the 
scope  of  these  reguletions’  applicability 
and  they  do  not  make  these  regulations 
more  or  less  stringeid.  The  reviskms  are. 
wordily  changes  to  ensure  thet-the 
regulaticHis  in  Connecticut’s  SIP  remain 
consistent  for  applicahifity  purposes 
and  in  intent  es  oogineny  epproved  by 
EPA. 

VI.CEMB«viaioiu 

A. Baek^omd 

Forty  CFR  51.214  and  40  CFR  pwt  51. 
appendix  P  contain  CEM  lequkniDenta 
which  require  existing  atationery 
sources  to  install,  calibrate,  maint^, 
and  oparate  aquqnnwit  for  contuMMnialy 
monitoring  and  recording  eraisaioiw  and 
to  provide  other  information  as 
specified  in  40  CFR  part  51.  appendix 
P.  The  CEM  provisions  of  40  C^  51.214 
and  40  CFR  part  51.  appendix  P  apply 
to  non-NSPS  subject  foesil-fiiel-fi^ 
steam  generators,  sulhtric  acid  pbiits, 
nitric  acid  plants,  snd  fluid  bed 
catalytic  cracking  unit  catalyst 
regwiemtors  at  petrolettra  refineries. 

B.  Summary  of  Connecticut’s  Submittal 
Including  Changes  That  M^ere  Necessary 
Prior  to  Final  RuJemaking 

On  January  19. 1969  and  January  26, 
1990,  the  Connecticut  DEP  sidmiitted 
revisions  to  section  22a-174-4.  “Somrce 
Monitoring,  Recordkeeping,  Reporting, 
and  Authorization  of  Inspection  of  Air 
Pollution  Sources,"  of  Connecticut’s 
regulations.  These  revisions  incorpwete 


the  applicable  opedty  CEM 
requ^ments  for  fossil-faei-fired  steem 
generators  set  forth  in  40  CFR  51.214 
and  40  CFR  part  51.  appendix  P. 
Connecticut’s  raviaiaDa  do  not  include 
SO2  and  NOs  CEM  lequirementa  for 
fossil  fuel-fiied  steam  generators,  and 
the  regnlrtkma  do  not  include  C^ 
requirements  for  sulfuric  acid  plants, 
nitric  acid  plants  and  fluid  bed  catalytic 
cracking  xmit  catalyst  regsnaraHn  at 
petroleum  refineries. 

Connecticut’s  CEM  regulation  and 
EPA’s  evaluation  are  del^lad  in  a 
memorandum  dated  May  11, 1990 
entitled  “Technical  Support 
Document — Connecticut’s  Continuous 
Emission  Monitoring  Regulation.” 

Aa  stated  above,  Ccmnecticut’s 
revisions  only  include  lequiieraents  for 
opacity  monitors  at  foasil-fuel-fired 
steam  generators.  The  Connecticut  I^P 
has  infcmned  EPA  that  no  other 
applicable  sources  are  located  in  the 
State.  The  NPR  required  that  the 
Connecticut  DEP  clarify  the 
applicability  and  scope  of  its  CEM 
regulation  by  certifying  that  there  were 
none  of  the  following: 

1.  Sulfuric  acid  plants  of  greater  than 
300  tons  per  day  production  capacity 
in  the  State  of  Connecticut, 

2.  Nitric  acid  plants  of  greater  than  300 
tons  par  day  production  capMcity  in 
die  State  of  Commcticat, 

3.  Fluid  bed  catalytic  cracking  unit 
catalyst  regenerators  at  petroleum 
refineries  in  the  State  of  Connecticut, 

4.  Fossil-fiml-fired  stems  generators  of 
greater  then  250  railfion  BTU  per  hour 
heat  input  which  have  installed  sulfor 
dioxide  polhitant  control  equipment 
in  the  State  of  Coonacticut.  and 

5.  NO,  control  strategy  areas  in  dw  State 
of  Connecticut. 

On  January  28, 1990,  the  Connecticut 
DEP  submit^  e  certification  which 
meets  oil  of  the  requirements  outlined 
in  EPA’s  NPR  with  two  exceptions. 
Connectictit  has  two  foesiMuel-fired 
steam  generators  that  will  require  SO3 
monitors  imder  EPA’s  lequirements: 

1.  The  Mid-Connectical  Facility  in 
Hartford  which  is  a  resource  recovery 
facility  with  SO3  control  equipment  and 
which  is  limited  by  a  federally 
enforceable  restriction  (contained  in  a 
PSD  permit  issued  by  ^A)  to  249.9 
million  BTU  per  hour  heat  input  of 
fossil  fuel;  and 

2.  The  AES  Thames  plant  in 
Montville  which  is  a  source  regulated 
under  subpart  Da  of  40  CFR  part  60. 

Both  sources  haiva  fedaf^ly 
eaforoesUe  permits  which  require 
continuous  emisskm  mcmitcnhag  fw  SO3 
and  which  include  the  proper 
monitoring  and  reporting  requiramenta. 


Since  both  of  these  aomcaa  have 
federal  enforceoble  SO2  monitoring 
requinmsnta  and  because  there  are  no 
apphcaUe  aotocoa  in  the  Stale  of 
Connocdcut,  no  SO2  monitoring 
regulation  for  foasil-fiiel-fired  steam 
generators  is  necessary.  EPA  is 
spprovingCoonecticut’s  CEM 
requwemsnts  for  opacky  manitms  at 
foi^-fual-fiisd  steam  generators,  and  is 
approving  Comiscticut’s  January  26, 

1990  certification  of  no  sources. 

Vn.  Public  Cemments 

On  September  30, 1969  (54  FR  40130), 
EPA  published  a  notice  of  {Kopooed 
rulemaking  (NPR)  proposing  to  approve 
revisiona  to  Connacdicut’s  NSR,  Stack 
Heists,  PMm,  Amfaimd  Impact  Analysis 
Guideline  and  CEM  requirements  end 
other  Miscellaaeous  revisions.  EPA 
received  comments  from  three  parties 
during  the  pvddic  comment  period 
whtdi  ended  on  October  30. 1988:  Ford, 
Bacon  and  Davis  Utah,  Inc.,  the 
American  Paper  institute/  National 
Forest  Products  Aseodatioo,  and  the 
Motor  Vefakdoe  Manufacturers 
Association.  Because  all  of  the 
comments  concern  the  same  language  in 
.the  pieenfole  to  EPA’s  propose),  e 
summary  of  the  conunentt,  and  a  single 
response  to  these  comments  appear 
below. 

A.  Comments 

1.  Ford.  Bacon  and  Davis  Utah,  Inc. 

Ford,  Bacon  and  Davis  Utah.  Inc. 
(FBDU)  requested  clarification  of 
language  in  EPA’s  preanfole  which 
contained  EPA’s  view  of  the 
relationship  between  EPA  and  the  States 
under  the  Act.  and  of  the  legal  affect  of 
EPA *8  approv^  of  SIP  measures 
implementing  various  programs  under 
the  Act  See  54  FR  40130. 40133.  FBDU 
commented  that  EPA  should  clarify 
whether  or  not  this  language  applies 
only  to  the  Connecticut  SIP  or  if  it  is 
intended  to  be  a  broader  policy 
statement.  In  addition.  FBDU  requested 
that  EPA  clarify  what  “fundamental 
changes"  in  the  edministration  of  NSR 
would  require  amendments  to  40  CFR 
part  51,  by  what  criteria  does  EPA 

differentiate  between  “fundamental’’ 
and  “non-frffldamentar’  chan^, 
(which  could  be  aocomplished  vrithout 
such  amendments). 

2.  American  Paper  Institute/Natumal 
Forest  Products  Association 

The  American  Paper  Institute  stated 
that  it  strongly  ohja^  to  the  preamble 
language  alro  cited  by  FBDU.  The 
company  stated  that  it  ol^eGts  to  EPA's 
alleged  use  of  the  SP  revision  approval 
process  as  a  vehicta  to  drcumveni  well- 
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establislted  principles  of  regulatory  due 
process.  The  American  Papw  Instihite 
stated  EPA's  views  on  PSD/NSR 
permitting  fXHild  aKect  its  member 
companies’  ability  to  ei^age  in  new 
construction,  delay  plann^  plant 
modernization.  increaM  compliance 
costs  by  tniUkHM  of  dollars, 
significustly  incraase  paper  work  and 
other  berdans  aasociatad  vdth  an 
already  complex  permittiag  procasa — all 
without  begin  subject  to  ruleimricing 
proceedings.  Hw  company  urged  ^A 
to  riirainate  this  language  firoaa  the 
proposed  rule  or  preamble.  Finally.  ^ 
Aawrican  Paper  Institute  stated  that  it 
objected  to  Comiectictd’s  latter 
certifying  that  it  is  imiduMBting  the 
“Top  Down”  approach  in  determining 
BACT  and  it  aim  ol^ected  to  EPA  and 
the  State  using  this  oertificetion  to  daim 
that  the  "Top  Down”  approach  is  an 
enfctrceride  legal  lequiiessent.  rtespite 
the  absence  of  ruleemking  procedures  at 
either  the  State  or  federal  level. 

On  December  14. 1989  (efiw  the  close 
of  the  puMic  commffiit  period),  the 
American  Paper  Institute  suf^leinented 
its  comments  with  a  c<^  of  e  letter 
from  the  Director  of  the  EKrision  for  Air 
Quality  of  the  Kentucky  Department  of 
EnviraDmcntal  Protection,  tt  was  issimd 
on  Noverofaw  17. 1969  and  was  sent  to 
the  American  P^)^-  hrstitute  after  the 
close  of  Connectioit’s  puMic  conuaent 
period.  However,  the  company  stated 
that  this  latter  raiaea  several  imporiant 
concerns  about  the  Iwiguaga  in  cpiestion 
and  should  be  included  as  pmt  cif  its 
comments  cm  Connecticut’s  SIP 
revision.  Kentucky  objected  to  EPA’s 
statement  that  it  conaj^y  with  htture 
guidelines  and  policies  adopted  by  EPA. 
The  State  furtbw  claimed  t^  such 
statements  are  unnecessary,  maccurate, 
and  potearially  confusing.  Kentucky 
also  stated  that  agreeing  to  such  a 
commitment  would  be  e  driegrikm 
legislative  power  prohibited  the  State 
constitution.  The  State  commented  that 
it  will  review  futvne  policies  and 
guidance  to  determine  if  the 
requirements  are  difierent  than  those  in 
Kentucky’s  regulations,  tf  they  are 
different,  Kentucky  will  amei^  its 
regulations.  The  state  strongly  urged 
EPA  to  refrain  from  using  policies  and 
guidelines  to  implement  suhstmtive 
changes  to  regulatory  and  statutory 
requirements. 

3.  Motor  Vehicle  Manufacturers 
Association  (MVMA) 

The  MVMA  also  objec:ted  to  the 
preamble  laj^uage  cited  by  the  other 
commentwrs.  The  MVMA  stated  that  the 
policy  and  legal  positions  aniMHiBced  bt 
EPA’s  statements  represent  a  mdicai 
departure  from  the  Federri>State 


relationriiip  esvisaaned  by  the  Act  and 
an  unpraciriantad  assertion  of  federal 
authority  over  State  and  Icxri  affairs. 

The  MVMA  stated  that  these  statements 
are  legally  imtenaMe  and  era 
inconsistent  with  the  governing 
executive  policy  on  Federalism.  The 
MVMA  stated  the  approach  to  the 
Federal-Stale  ralationship  in  dw  SIP 
prof»ss  must  be  diarou^ly  reviewed, 
that  the  assertions  in  the  Onmncticut 
SIP  must  be  delated,  and  thri  EPA 
clarify  these  statements. 

The  comply  hirthar  stated  that  EPA 
cannot  require  the  States  (or  private 
parties)  to  adhere  to  rmproBsulgsted 
policies  and  guidance  documents. 
Specifkelfy.  the  MVMA  cited  the  ’Top 
Down”  BACT  guidance  as  an  examplei 
The  compeny  stated  that  the  notice 
treats  this  "guidance”  document  as 
thou^  its  ampCtoD  by  the  Slate  ware  e 
precondition  for  SIP  approveL  It  further 
stated  that  this  doaunent  never  went 
through  a  rutemaking  process  even 
thou^,  in  MVMA’s  view,  it 
fundementalfy  changes  the  epproacb  to 
BACT. 

The  MVMA  additionally  stated  that 
the  notiim  that  EPA’s  hiture  euidaDoe 
documents  can  uniiatereUy  aner  the 
effect  of  the  SB*  is  completsly  st  odds 
with  the  cooperative  structure  of  the  SB* 
process.  The  cmnpany  further  slated 
that  if  anything,  ^A  should  defer  to  the 
State  interpretation  of  its  SIP.  not  vice 
versa.  The  MVMA  requests  that  EPA 
clarify  what  constitutes  a  ’’fundamental 
change.”  In  addition,  the  company 
recpiested  that  EPA  artkmiete  what  is 
left  for  the  State  rrie  in  its  view  of  the 
SIP  process,  and  how  EPA’s  approach 
provides  even  minimal  doe  process 
protection  for  affected  sources. 

The  MVMA  stated  as  well  that  there 
is  no  statutory  authority  that  enables 
EPA  to  supersede  State  interpretations. 
The  company  asserted  that  a  SIP  call  is 
the  apiMopriate  mechanism.  Finally,  the 
company  stated  that  EPA’s  enforcement 
authority  under  section  167  of  the  Act 
is  limited  to  permits  that  are 
inconsistent  with  the  statute  of  duly 
promulgated  regulations,  not  guidance 
documents.  The  MVMA  commented 
that  EPA  aheedy  has  broad  authority 
under  the  Act  to  impose  requirements 
through  regulations  and  to  disapprove 
SIPs. 

In  conclusion,  die  MVMA  requested 
that  EPA  recmskier  its  statements  and 
issue  a  revised  determinetion  on  the 
effect  of  SO*  approvals. 

B.  EPA’s  Response 

Q*A  today  clarifies  that  k  ilk)  not 
intmid  to  si^gest  that  CbnneGticul  is 
required  to  follow  EPA’s  taterpretatioDS 
and  guidance  iastied  under  the  Ad  in 


the  sonae  that  tiioee  pronouncesswita 
have  indepeodanl  statua  aa  anfovceable 
provisiona  of  tha  Conaedicul  SB*,  such 
that  meie  failura  to  frilow  aucb 
pronounoemeBts  would  ooBstitute  a 
violatkm  of  the  Ad.  Rathw,  as 
discicaaed  below,  EPA’s  intant  is  merely 
to  place  the  State  aad  tha  pehfic  om 
notice  of  EPA’s  defy  under  the  Clami 
Air  Ad  to  centinue  to  oversee  the  NSR 
provisfame  of  the  Ad  frikrwing  approval 
of  a  State  program.  The  language  in 
question  is  urithei’  part  of  nora 
condition  of  EPA’s  approvri  of 
Connecticut’s  SIP,  ama  has  nobinduig 
effect.  Rather  thm  creating  new  ifgbts  or 
obligations,  it  advises  the  pufaBc  of 
EPA’s  views  regarding  obfigatiens  that 
already  exist  by  cqieration  ri  the 
applknbla  statutory  and  ragelelory 
provieione. 

The  issuance  of  PSO  pannits  wid 
other  actions  fay  the  State  in  the 
administration  of  the  federal  Ad  must 
conform  to  raqatramanCs  of  die  Ad  and 
tha  S8*.  See  8.g..  sadkms  167  and  113, 

42  U.S.a  7477  md  7413  (EPA’s 
enforcamenl  audiority  in  overaeaing 
state  implementotian).  la  making 
judgnaents  as  to  what  oonstitutos 
compliance  with  the  Ad  and 
reguMions  issued  thereunder,  EPA 
looks  to  (among  other  source)  Us  policy 
statemwits  and  interprativa  rulings  in 
effed  at  the  time  of  ^A’s  action 
regarding  those  statutory  and  lagulaiory 
requirements.  It  follows  that  State 
actions  unplesaenting  tha  federal  Glean 
Air  Ad  w^cb  dond  conform  to  tha  Ad 
may  lead  to  potential  anforcement 
adion  by  EPA.  However,  in  defending 
against  such  an  enforcement  action,  a 
party  is  free  to  assert  that  EPA  has  not 
reasonably  mterpretad  die  underi3Fing 
statutory  and  regulatory  provisians. 

EPA’s  approval  of  a  Stela  NSR 
prograra  or  soma  portion  of  k  does  bc4 
divest  the  Agency  of  the  duty  to 
continue  a  vigorotts  oversight  and 
enforcament  role  under  aadkms  113 
and  167.  For  examplo.  sadkm  167 
provides  that  EPA  shall  taka  whatever 
enforcement  adion  may  be  necassary  to 
prevent  construction  of  a  major 
stationary  source  diat  does  not 
"conform  to  the  reqmrenents  of’  the 
PSD  program.  Thus,  as  to  PSD,  tha 
purpose  of  the  praemble  language  in  die 
September  notice  was  to  advise 
Cojuiedicut  oi  EPA's  view  that  ^ipnival 
of  a  State’s  PSD  program  does  not  bar 
EPA  from  deciding  whether  a  State- 
issued  PSD  permit  conforms  to  the  Ad’s 
PSD  requirements.  In  addkien,  Sedion 
113(a)(5)  (as  amended)  grants  EPA 
similar  aikbority  in  berth  PSD  and 
nonattmnmani  areas. 

However,  in  otbsr  inttencas  EPA 
action  approving  a  SIP  revision  <xm  act 
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to  adopt  interpretations  of  the  statute, 
regulations,  or  implementation  plans  as 
part  of  the  revised  SIP.  As  to  matters  of 
particular  importance,  EPA  may  urge 
the  States  to  take  steps  to  agree  to 
specific  interpretations  and  policies 
through  the  SEP  approval  process.  States 
may  also  do  this  their  own  volition. 

This  process  has  been  followed  in 
today’s  action.  Prior  to  proposed 
approval  of  the  Connecticut  PSD  SIP, 
Connecticut  indicated  that  it  would 
follow  a  topnlown  methodology  when 
determining  BACT.  See  letter  dated  May 
12. 1989  firom  Leonard  Bruckman, 
former  Director  of  the  Connecticut 
Department  of  Environmental 
Protection’s  Air  Compliance  Unit  to 
Louis  Gitto,  former  Director  of  EPA’s 
Air,  Pesticides,  and  Toxics  Management 
Division.  *rhis  letter  merely  confirmed 
Connecticut’s  established  practice  of 
using  a  “Top  Down’’  approach  to 
determining  BACT.) 

Two  commenters  objected  to  this 
reference  and  argued  that  implementing 
“Top  Down”  BACT  guidance  is  a 
fundamental  change  which  requires 
rulemaking.  However  as  of  this  date, 

EPA  has  not  altered  its  existing  BACT 
regulations,  and  has  not  altered  the 
BACT  requirements  for  any  source.  Nor 
does  EPA  mandate  that  states  follow  a 
top-down  approach  to  BACT,  although 
as  noted  Connecticut  is  continuing  to  do 
so  in  this  case.  In  addition,  the 
commenters  procedural  concerns  are 
being  addressed.  In  1989,  industry 
groups  petitioned  EPA  to  conduct 
rulemaking  to  rescind  the  top-down 
policy  and  initiate  a  rulemaking  on 
BACT  determinations  based  on  similar 
concerns.  The  EPA  denied  this  request, 
explaining  that  the  top-down  approach 
was  not  at  variance  with,  nor  a  revision 
of,  the  PSD  regulations,  ancf  that  no 
rulemaking  was  required.  Litigation  was 
commended,  resulting  in  a  judicial 
settlement  agreement.  See  56  FR  34202 
(announcing  proposed  settlement).  In  so 
doing,  EPA  has  agreed  to  issue  a 
proposed  rule  to  revise  or  clarify  the 
regulations  defining  BACT,  see  40  CFR 
51.166(i)  and  52.21(i),  and  to  clarify 
EPA  policy  regarding  BACT. 

Following  SIP  approval,  then,  EPA 
remains  as  the  congressionally 
designated  agency  with  primary 
responsibility  to  reasonably  interpret 
the  applicable  federal  law  under  the  Act 
and  to  base  its  enforcement  actions  on 
those  interpretations.  If  EPA  determines 
that  a  state-issued  permit  does  not 
conform  to  the  Act’s  NSR  requirements, 
EPA  will  decide  whether  to  sue  the 
State  and/or  the  source  to  redress  the 
violation.  See  sections  113(a)(5),  167. 

EPA  acknowledges  that  States  have 
the  primary  role  in  administering  and 


enforcing  the  various  components  of  the 
NSR  program.  For  the  most  part,  the 
States  have  been  successful  in  this 
effort,  and  EPA’s  involvement  in 
interpretative  and  enforcement  issues  is 
limited  to  only  a  small  number  of  cases. 
Consequently,  EPA’s  continuing 
oversight  role  under  the  Clean  Air  Act 
leaves  Connecticut  and  other  States 
with  considerable  discretion  to 
implement  the  NSR  program  as  they  see 
fit.  First,  as  noted  in  the  September  29, 

1989  notice.  EPA  may  not 
fundamentally  change  the  requirements 
set  forth  in  its  own  regulations  or  SIPs 
through  interpretative  rulings  or  policy 
statements.  The  creation  of  new  rights 
or  obligations  can  only  be  accomplished 
by  enactment  of  legislation  or  revisions 
to  the  regulations  in  40  CFR  parts  51 
and  52  and  by  SIP  revisions,  in 
accordance  with  applicable  rulemaking 
procedures.  Second,  EPA’s 
interpretations  often  are  intended  in 
whole  or  in  part  to  guide  only  EPA 
Regional  Offices,  and  in  such  instances 
they  have  no  implications  whatsoever 
for  a  State’s  administration  of  its 
program. 

Thus,  EPA  believes  that  the  language 
in  question  in  the  September  29, 1989 
notice,  as  clarified  here,  accurately 
describes  the  legal  relationship  between 
EPA  and  the  State  of  Connecticut  with 
respect  to  the  NSR  program. 

VIII.  Clean  Air  Act  Amendments  of 

1990 

EPA  has  reviewed  these  revisions  for 
conformance  with  the  provisions  of  the 
Clean  Air  Act  Amendments  enacted  on 
November  15, 1990.  As  is  discussed,  an 
accommodation  has  been  made  for  all  of 
the  immediately  applicable  NSR 
requirements  of  the  Amendments.  This 
approval  in  no  way  relieves  Connecticut 
of  the  obligation  to  submit  further 
revisions  to  its  SIP  to  meet  the  Act’s 
new  requirements  according  to  the 
schedule  contained  in  the  Act.  In 
addition,  EPA  is  currently  developing 
revised  federal  NSR  regulations  and 
Connecticut  will  adopt  these  new 
requirements  and  submit  them  in  a 
separate  submittal.  EPA  has  decided  to 
approve  these  revisions  today  in  order 
to  strengthen  the  SIP  and  conform  it  to 
existing  requirements  during  this 
transition  period.  EPA  has  determined, 
however,  that  certain  statutory  changes 
have  immediate  effect  and  may  impact 
Connecticut’s  NSR  revisions.  The 
paragraphs  below  summarize  these 
provisions  and  discuss  the  impact  on 
Connecticut's  SIP  revisions. 

1.  The  Clean  Air  Act  Amendments  of 
1990  add  a  new  section  302(z)  of  the 
Clean  Air  Act  defining  the  term 
“stationary  source”  as  any  source  of  an 


air  pollutant  except  those  emissions 
resulting  directly  from  an  internal 
combustion  engine  for  transportation 
purposes  or  fittm  a  nonroad  engine  or 
nonroad  vehicle  as  defined  in  section 
216.  EPA’s  initial  view  is  that  the 
definition  of  stationary  source  in  the 
federal  regulations  is  flexible  enough  to 
accommodate  the  new  section  302(z) 
without  requiring  regulatory  revisions. 
Section  22a-174-l  of  Connecticut’s 
regulations  defines  the  term  “premise” 
and  “stationary  source.”  As 
implemented,  these  definitions  conform 
to  the  new  section  302(z)  definition  in 
the  Clean  Air  Act  Amendments.  If  in  the 
future,  EPA  promulgates  standards  for 
certain  nonroad  engines  and  nonroad 
vehicles,  EPA  will  require  that 
Connecticut  amend  its  definitions  to 
exclude  these  engines  and  vehicles  as 
appropriate.  Therefore,  this  change  in 
the  Clean  Air  Act  Amendments  of  1990 
does  not  immediately  impact  this  SIP 
revision. 

2.  The  Clean  Air  Act  Amendments  of 
1990  revise  section  169(3)  of  the  Clean 
Air  Act  to  specify  that  “clean  fuels” 
should  be  considered  in  a  BACT 
analysis,  and  to  provide  that  a  source 
utilizing  clean  fuels  or  any  other  means 
to  comply  with  the  BACT  requirement 
shall  not  be  allowed  to  increase  above 
levels  that  would  have  been  required 
under  section  169(3)  prior  to  the  1990 
Amendments.  EPA  has  interpreted  the 
new  statutory  language  regarding  clean 
fuels  as  merely  codifying  present 
practice  under  the  Act,  under  which 
clean  fuels  are  an  available  means  of 
reducing  emissions  to  be  considered 
along  with  other  approaches  in 
identifying  BACT-level  controls.  See 
Letter  from  William  G.  Rosenberg, 
Assistant  Administrator,  to  Henry 
Waxman,  Chairman,  Subcommittee  on 
Health  and  the  Environment,  U.S. 

House  of  Representatives,  October  17, 
1990.  Accordingly,  EPA  believes  that  no 
regulatory  revisions  at  this  time  are 
necessary  in  order  to  implement  these 
statutory  changes. 

Furthermore,  in  a  letter  dated  May  12, 
1989,  the  Connecticut  Department  of 
Environmental  Protection  committed  to 
implementing  BACT  in  accordance  with 
EPA  policy  and  in  accordance  with  the 
BACT  guidance  document  issued  by  the 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM)  dated 
October,  1988.  NESCAUM’s  BACT 
guidance  document  includes 
consideration  of  clean  fuels  in  the  BACT 
analysis. 

3.  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990  added  a  new 
section  112(b)(6)  that  excludes  the 
hazardous  air  pollutants  listed  in 
section  112(b)(1)  of  the  revised  Act  (as 
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weH  as  any  pollutants  that  may  be 
added  to  the  list)  from  the  PSD  (and 
other)  requirements  of  Part  C.  Tbus, 
because  they  are  on  the  initial  Title  m 
hazardous  air  pollutants  list,  the 
following  pollutants  are  now  exempt 
from  Federal  PSD  applicability:  arsenic, 
asbestos,  benzene  (including  benzene 
horn  gasoline),  beryllium,  mercury, 
radionuclides  (including  radon  and 
polonium)  and  vinyl  chUuide.  The  Title 
in  exemption  applies  to  final  federal 
PSD  permits  issued  on  or  after 
November  15, 1990.  For  federal  PSD 
permit  ap|dications  now  under  review. 
PSD  permit  requirements  do  not  apply 
to  those  pollutants  listed  under  Title  UL 

Note  that  pursuant  to  sactian  116  and 
the  preserv^rm  clause  in  section 
112(d)(7)  of  the  amended  Act,  states 
with  an  approved  PSD  program  may 
continue  to  regulate  the  Title  111 
hazardous  air  pollutants  now  exempted 
from  federal  PSD,  if  the  state  PSD 
regulations  provide  tn  independent 
basis  to  do  so.  These  state  rules  would 
remain  in  effect  unless  a  stale  revised 
them  to  provide  similar  exemptions. 
Additionally,  the  Titto^  HI  poUttfasts 
continue  to  be  subject  to  any  other 
applicable  state  arid  federal  ralee;  the 
exclusicHi  is  only  for  Put  C 
requirements. 

Connecticut’s  regulations  include  the 
following  pollutants  which  are  now 
exempt  ^m  federal  PSD  applicability: 
asbestos,  beryllium,  mercury,  and  vinyl 
chloride.  The  Connecticut  D^  is 
currently  regulating  these  pollutants 
under  the  PSD  program  and  will 
continue  to  do  so.^ 

EPA  has  evaluated  these  provisirms  of 
the  Clean  Air  Ac4  Amendments  of  1999 
and  their  impM:t  <m  Connecticut’s  NSR 
SIP  revisions  in  a  memorandum  entitled 
"Technical  Support  Document — Impact 
of  New  Source  Review  Provisions  in  the 
Clean  Air  Act  Amendments  of  1990 
which  May  Have  an  Immediate  Effect  on 
Connecticut’s  PermittiDg  Regulations,’* 
dated  January  28, 1992.  With  respect  to 
the  statutory  changes  discussed  ^ove, 
EPA  plans  to  undertake  national 
rulemaking  in  the  near  future  to  adopt 
clarifying  changes  to  its  regulations. 
Upon  final  adoption  of  those 
regulations,  EPA  will  call  upon  states 
with  approved  NSR  and  PSD  programs, 
including  Connecticut,*  to  m^e 
corresponding  changes  in  their  SIPs. 


’Tbfl  State  will  continiw  to  tegolate  those 
pollutants  intbo  nanr  tarm.  If,  in  th«  futuN,  the 
State  decides  not  to  leguktle  IheM  poUuUnSs  under 
PSD,  it  will  revise  its  regulations. 

*  Upon  final  EPA  action  en  these  S!P  revisiaos, 
Connecticut  will  have  an  approved  PSD  xrrcgrmn 


Final  Actitm 

EPA  is  approving  several  revisions  to 
Connecticut’s  SIP.  EPA  ia  af^roving 
section  22a-174-l.  "Definitiona,” 
section  22a-174-3,  "Permits  to 
Construct  and  Permits  to  Operate 
Stationary  Sources  or  Modifications’*  of 
the  Regui^ions  of  the  Connecticut  State 
Agencies  Concerning  Abatement  of  Air 
Pollution.  EPA  ia  also  approving 
changes  to  Connecticut’s  SIP  narrative 
entitled  "New  Source  Review.”  These 
reviskms  satisfy  the  current  federal  NSR 
and  PSD  requirements  (including  PMto) 
of  40  CFR  51.160  through  51.166,  umI 
stack  height  and  disperskm  techniques 
requirements  of  40  CFR  51.1(el,  51.100, 
and  51.118.  With  the  axoepUoin  of  the 
NO2  increments  and  relat^ 
requirements,  EPA  is  removing  the  FIP 
at  40  CFR  52.382.  In  addition,  EPA  is 
approving  the  revised  version  of 
Connecticut’s  Ambient  Impact  Analysis 
Guideline.  The  guideline  satisfies  the 
current  requirements  in  EPA’s 
Guideline  on  Air  Quality  Models 
(Revised]  dated  July.  1986,  as 
supplemented  January  1988,  as  required 
in  40  CFR  51.166(1).  ^A  is  approving 
minor  revisions  to  section  22a-174-l 
through  22a-l 74-100  of  Connecticut’s 
Regulations  to  correctly  use  the  term 
"actual  emissions”  and  "potential 
emissions”  as  described  in  Section  V 
above.  These  revisions  do  not  have  any 
substantive  effect  in  that  they  do  not 
change  the  scope  of  these  relations’ 
applicability  and  they  do  m^e  these 
regulations  more  stringent  or  less 
stringent.  The  revisions  are  wording 
changes  to  ensure  that  the  regulations  in 
Connecticut’s  SIP  remain  consistent  fox 
applicability  piuposesand  in  intent  as 
originally  approy^  by  EPA.  Lastly,  EPA 
is  approving  revisions  to  section  22a- 
174—4,  "Source  Monitoring, 
Recordkeeping,  Reporting,  and 
Authorization  of  Inspection  of  Air 
Pollution  Sources”  of  Connecticut’s 
regulations.  These  revisions  incorporate 
opacity  CEM  requirements  in 
accordance  with  40  CFR  51.214  and  40 
CFR  part  51,  apmndix  P. 

The  Office  cu  Management  and  Budget 
has  exempted  this  rule  from  die 
requirements  of  section  3  of  Executive 
Order  12291. 

Lfndo'  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  ^  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  26, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  efiectivflneflB  of 
such  rule  or  action.  This  aetkm  may  nol 
be  challenged  later  in  proceedings  to 
enforoe  its  requirements.  (See  section 
307(b)(2).J 

List  of  Subjects  i»  40  CFR  Perl  52 
Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  reqvtiremeBts,  Sulfur 
oxides. 

.Note:  Incorporation  by  reference  of  the 
State  Imptaiamtatkia  Plae  far  the  Stela  of 
Connecticut  was  sfqvovad  by  fee  Dirseter  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  December  IS,  1992. 

William  K.  Reilly, 

Administrator. 

Part  52  of  chapter  I,  tiife  40  of  the 
Code  of  Federal  Regulations  is  amanded 
as  follows: 

PART  52— AMENDED 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  tJ8.C  744f-7671q 

Subpart  H — Connecticul 

2.  SeetkRT  52.370  is  amended  by 
adding  paragraph  (c)f56}  to  read  as 
follows: 

§52870  IdanWicsOonQf ptaR. 

«  *  fe  •  * 

(c)*  *  * 

(56)  Revisions  of  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  January 
19, 1989,  July  28, 1989,  and  January  26,  _ 
1990  (with  attached  letter  of  November 
28,1989), 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Cbunecticut 
Department  of  Environmental  Protection 
dated  January  19, 1999,  July  28, 1989, 
and  January  26, 1990  (widi  attadied 
letter  of  November  28, 1989)  submitting 
revisions  to  the  Connecticut  State 
Implementation  Plan. 

(B)  Section  22a-174-l  of  the 
Regulations  of  the  Connecticut  State 
Agencies  Concerning  Abatement  of  Air 
Pollution  entitled  "Definitions,” 
efiective  in  the  State  of  Connecticut  on 
October  3, 1989. 

(C)  Subsection  22a-174-3(k)  of  the 
Regulations  of  the  Connecticut  Stale 
Agencies  Concerning  Abatement  of  Air 
Pollution  entitled  "Requirements  for  the 
Prevention  of  Significant  Deterioration 
(PSD)  Program,”  effective  in  the  Stale  of 
Connecticut  on  October  3, 1989. 

CD)  Section  22a-l  74-2,  subsections 
22a-174-3(a)  through  (j)  and  (I), 
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subsection  22a-174-8(c),  subsection 
22a-174-20(ee),  and  subsection  22a- 
174— 4(d)  of  the  Regulations  of  the 
Connecticut  State  Agencies  Concerning 
Abatement  of  Air  Pollution  entitled 
“Permits  to  Construct  and  Permits  to 
Operate  Stationary  Sources  or 
Modifications,”  effective  in  the  State  of 
Connecticut  on  February  1, 1989. 

(E)  Connecticut’s  Ambient  Impact 
Analysis  Guideline  dated  July,  1989  as 
revised  by  letter  on  January  26, 1990. 

(ii)  Additional  materials. 

(A)  State  Implementation  Plan 
narrative  entitled  “New  Source 
Review.” 

(B)  Letter  horn  the  Connecticut 
E)epartment  of  Environmental  Protection 
regarding  implementation  of  BACT. 

(C)  Nonregulatory  portions  of  the 
State  Submittal. 

•  *  *  *  * 

3.  Section  52.382  is  revised  to  read  as 
follows: 

§  52.382  Significant  deterioration  of  air 
quality. 

(a)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met,  since  the  plan  does  not  include 
approvable  provisions  for  the  NO2 
increments  under  the  prevention  of 
signihcant  deterioration  program. 

(b)  The  increments  for  nitrogen 
dioxide  and  related  requirements 
promulgated  on  October  17, 1988  (53  FR 
40671)  to  40  CFR  52.21(b)  through  (w) 
are  hereby  incorporated  and  made  part 
of  the  applicable  State  Implementation 
Plan  for  the  State  of  Connecticut. 
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40  CFR  Part  52 

[MA-04-01-5158;  A-1-FRL-4524-9] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plana; 
Maasachusetta;  New  Source  Review 
Piantwide  Definition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Moosarhusetts.  This  revision  will 
replace  the  existing  definition  of 
stationary  source  in  the  Massachusetts 
SIP  with  the  plantwide  definition  of 
stationary  source  in' the  preconstruction 
permitting  program  for  new  major 
stationary  sources  and  major 
modifications  locating  in  nonattainment 
areas.  The  intended  efiect  of  this  action 
is  to  approve  a  Slate’s  request  to  amend 


its  SIP  in  accordance  with  section  110 
of  the  Clean  Air  Act  (the  Act). 

EFFECTIVE  DATE:  ’This  rule  will  become 
effective  on  March  25, 1993. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 

Region  I,  One  Congress  Street,  10th 
Floor,  Boston,  MA;  Public  Information 
Reference  Unit.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  E)C;  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  7th  Floor, 
Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  A.  Hamjian,  (617)  565-3250. 
SUPPLEMENTARY  INFORMATION:  On  March 
29, 1988  (53  FR  10105),  EPA  published 
a  Notice  of  Proposed  Rulemaldng  (NPR) 
proposing  to  approve  a  SIP  revision  for 
the  Commonwealth  of  Massachusetts. 
This  revision  includes  a  change  fi’om 
the  existing  definition  of  stationary 
source  in  the  Massachusetts  SIP  to  the 
plantwide  definition  of  stationary 
source  in  the  preconstruction  permitting 
program  for  new  major  stationary 
sources  and  major  modifications 
locating  in  nonattainment  areas.  The 
preconstruction  permitting  process  is 
commonly  refenW  to  as  new  source 
review  (NSR).  'The  formal  SIP  revision 
was  submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
(DEP)  on  August  27, 1982,  June  22, 

1987,  and  December  27, 1989. 

Background 

On  October  14, 1981  (46  FR  50766), 
EPA  revised  the  NSR  regulations  in  40 
CFR  part  51  to  allow  adoption  and  use 
of  the  “plantwide”  definition  of 
stationary  source  in  nonattainment 
areas.  In  this  rulemaking,  EPA  defined 
stationary  source  as  any  building, 
structure,  facility,  or  installation  which 
emits  or  may  emit  any  air  pollutant 
subject  to  regulation  under  the  Act.  The 
reason  this  is  a  “plantwide”  definition 
is  that  the  four  terms  building,  structure, 
facility,  or  installation  are  defined  as  a 
single  term,  meaning  all  of  the 
pollutant-emitting  activities  which 
belong  to  the  same  industrial  grouping 
(i.e.,  same  two-digit  SIC  code),  are 
located  on  one  or  more  contiguous  or 
adjacent  properties,  and  are  under  the 
control  of  the  same  person. 

The  so-called  “dual”  definition  also 
defines  stationary  source  as  any 
building,  structure,  facility,  or 
installation  which  emits  or  may  emit 
any  air  pollutant  subject  to  regulation 
under  the  Act.  Under  this  definition,  the 


three  terms  building  structure,  or  facility 
are  defined,  like  the  plantwide 
definition,  as  a  single  term  meaning  all 
of  the  pollutant-emitting  activities 
which  belong  to  the  same  industrial 
grouping  (i.e.,  same  two-digit  SIC  code), 
are  located  on  one  or  more  contiguous 
or  adjacent  properties,  and  are  under  the 
control  of  the  same  person.  However, 
the  fourth  term,  installation,  has  a 
separate  definition  meaning  an 
identifiable  piece  of  process  equipment. 
Therefore,  under  the  dual  definition,  a 
stationary  source  is  all  of  the  buildings, 
structures,  or  facilities  (plantwide),  and 
also  each  installation  (piece  of 
equipment).  That  is,  the  whole  plant 
and  each  identifiable  piece  of  process 
equipment  are  stationary  sources. 

The  difference  between  these  two 
definitions  largely  comes  into  play  in 
determining  to  what  extent  netting  may 
be  used  for  defining  whether  a 
modification  is  major.  A  detailed 
explanation  of  the  differences  between 
these  two  definitions  was  outlined  in 
the  NPR  and  will  not  be  restated  here. 

In  the  October  1981  Federal  Register 
notice,  EPA  set  forth  its  rationale  for 
allowing  use  of  the  plantwide  definition 
(46  FR  50766-69).  In  its  view,  allowing 
use  of  the  plantwide  definition  was  a 
reasonable  accommodation  of  the 
conflicting  goals  of  Part  D  of  the  Act;  on 
the  one  hand,  reasonable  further 
progress  (RFP)  and  timely  attainment  of 
national  ambient  air  quality  standards 
(NAAQS),  and  on  the  other,  maximum 
State  flexibility  and  economic  growth. 
The  EPA  recognized  that  use  of  the 
plantwide  definition  would  bring  fewer 
plant  modifications  into  the 
nonattainment  permitting  process,  but 
emphasized  that  this  generally  would 
not  interfere  with  RFP  and  timely 
attainment  primarily  because  the  States 
under  the  demands  of  Part  D  eventually 
would  have  adequate  SIPs  in  place.  The 
EPA  also  pointed  out  that  under  the 
plantwide  definition,  new  equipment 
•  would  still  be  subjected  to  any 
applicable  new  source  performance 
standards  £md  that  wholly  new  plants, 
as  well  as  any  modifications  that 
resulted  in  a  significant  net  emissions 
increase,  would  still  be  subject  to  NSR. 
Thus,  EPA  saw  no  significant 
disadvantage  in  the  plantwide 
definition  from  the  environmental 
standpoint,  as  against  the  advantages 
from  the  standpoints  of  State  flexibility 
and  economic  growth.  It  regarded  the 
plantwide  definition  as  presenting,  at 
the  very  worst,  environmental  risks  that 
were  manageable  because  of  the 
independent  impetus  to  create  adequate 
Part  D  plans  that  would  attain  the 
NAAQS  on  a  timely  basis. 
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As  a  result,  EPA  ruled  that  a  State 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
so,  and  it  set  only  one  condition  on  that 
discretion.  If  a  State  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attainment 
strategy  that  EPA  later  approved,  then 
the  State  would  have  to  revise  its 
attainment  strate^  as  necessary  to 
accommodate  reduced  NSR  permitting 
of  major  modifications  under  the 
plantwide  definition  (46  FR  50767  col. 

2.  50769  col.  1). 

In  1984,  the  Supreme  Court  upheld 
EPA’s  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  Part  D  of  the  Act,  and  hence 
within  EPA’s  broad  discretion.  Chevron, 
U.S.A..  Inc.  V.  NRDC,  104  S.  Ct.  2778 
(1984).  Specifically,  the  Court  agreed 
that  the  plantwide  definition  is  fully 
consistent  with  the  Act’s  goal  of 
maximizing  State  flexibility  and 
allowing  reasonable  economic  growth. 
Likewise,  the  Court  recognized  that  EPA 
had  advanced  a  reasonable  explanation 
for  its  conclusion  that  the  plantwide 
definition  serves  the  Act’s 
environmental  objectives  as  well  (see 
104  S.  Ct.  at  2792).  EPA  today  generally 
reaffirms  the  rationales  stated  in  the 
1981  rulemaking.  Those  rationales  were 
left  undisturbed  by  the  Supreme  Court 
decision. 

Massachusetts’  Revision 

On  August  27, 1982,  the 
Commonwealth  of  Massachusetts 
submitted  revisions  to  its 
preconstruction  permitting  program  for 
new  major  stationary  sources  and  major 
modifications  locating  in  nonattainment 
areas.  This  package  of  changes  to 
Massachusetts’  NSR  rules  overhauled 
the  program,  making  it  consistent  with 
EPA’s  program  and,  in  some  instances, 
going  beyond  EPA’s  requirements.  One 
important  example  is  the  requirement 
that  any  proposed  construction  or 
substantial  reconstruction  shall  install 
best  available  control  technology 
(BACT).  This  BACT  requirement  goes 
well  beyond  the  minimum  federal 
requirements.  The  revisions  also 
included  a  change  to  the  plantwide 
definition  of  stationary  source  from  the 
existing  definition  of  stationary  source 
in  the  Massachusetts  SIP.  The  existing 
definition  of  stationary  source  in  the 
State  SIP  is  contained  in  the  January  16, 
1979  Emission  Offset  Interpretive 
Ruling  (EOIR)  under  the  terms  "source” 
and  "facility.”  The  January  16, 1979 
EOIR  defined  the  term  "source”  as  any 
structure,  building,  facility,  equipment, 
installation  or  operation  (or 


combination  therof)  which  is  located  on 
one  or  more  contiguous  or  adjacent 
properties  and  wMch  is  own^  or 
operated  by  the  same  person  (or  by 
persons  under  common  control).  *010 
term  "facility"  is  defined  in  the  EOIR  as 
an  identifiable  piece  of  process 
equipment.  The  definition  of  facility 
further  states  that  "a  stationary  source  is 
composed  of  one  or  more  pollutant- 
emitting  facilities.”  The  definitions  of 
these  two  terms  have  a  similar  efiect  on 
applicability  (providing  less 
opportunity  for  netting)  as  the  dual 
definition  promulgated  on  August  7, 

1980  (45  FR  52676,  52697).  The  major 
differences  between  the  definition  in 
Massachusetts’  existing  SIP  and  the  dual 
definition  promulgated  on  August  7, 

1980  (45  FR  52676)  are  the  following: 

(A)  The  dual  definition  does  not  contain 
the  terms  "equipment”  and  “op)eration”  and 
the  phrase  “(or  combination  thereof)” 
pursuant  to  the  decision  in  Alabama  Power 
Co.  V.  Costie,  636  F.2d  323  (D.C,  Or.  1979), 
and 

(B)  The  dual  definition  contains  the  criteria 
of  using  the  standard  industrial  classification 
codes  for  distinguishing  between  sets  of 
activities  on  the  basis  of  their  functional 
interrelationships. 

These  distinctions  were  not  noted  in 
EPA’s  March  29, 1988  NPR  on  this  SIP 
revision.  Because  of  these  differences, 
the  definition  in  Massachusetts’  SIP  is 
not  as  explicit  and  could  be,  at  times, 
difficult  to  enforce. 

On  January  10, 1984,  EPA  published 
a  final  rulemaking  notice  (FRN)  which 
approved  most  of  the  Massachusetts 
August  27, 1982  SIP  revision  but  took 
no  action  on  the  definitions  of  “source” 
and  "building,  structure,  facility  or 
installation”  in  nonattainment  areas, 
leaving  the  existing  definition  of  source 
contained  in  Massachusetts’  SIP  in 
effect  (January  16, 1979  EOIR).  EPA 
decided  to  take  no  action  on  the  revised 
definition  in  the  January  10, 1984 
rulemaking  because  the  definition  of 
“source”  was  the  subject  of  a  pending 
appeal  from  the  decision  Natural 
Resources  Defense  Council  v.  Gorsuch, 
685  F.2d  718  (D.C.  Cir.  1982).  In  1984, 
as  previously  discussed,  the  Supreme 
Court  reversed  the  Court  of  Appeals’ 
decision  and  upheld  the  use  of  the 
plantwide  definition  of  stationary 
source  in  nonattainment  area  NSR. 
Chevron.  U.S.A.,  Inc.  v.  NRDC,  104  S. 

Ct.  2778  (1984). 

On  February  27, 1987,  EPA  issued 
guidance  for  approving  the  plantwide 
definition  of  stationary  source  in  State 
NSR  regulations  for  nonattainment 
areas.  The  guidance  lists  specific  criteria 
for  approving  the  plantwide  definition. 
According  to  that  guidance,  if  a  State 
has  a  fully  adopted  and  approved  part 


D  SIP  for  each  primary  nonattainment 
area  and  is  not  subject  to  a  call  by  EPA 
for  a  SIP  revision,  ^e  plantwide 
definition  is  approvable  so  long  as  the 
State  did  not  rely  on  a  dual  or  similar 
definition  in  its  attainment 
demonstration(s).  The  February  27, 1987 
guidance  reouires  additional  criteria  for 
a  State  that  does  not  have  a  fully- 
approved  part  D  plan(8),  is  subj^  to  a 
SIP  call  by  EPA,  or  that  did  rely  on  the 
use  of  a  dual  definition  in  its  attainment 
d8monstration(s). 

On  June  22, 1987,  the  Conunonwealth 
of  Massachusetts  resubmitted  its  request 
to  revise  its  SIP  to  substitute  a 
plantwide  definition  of  stationary 
source  for  the  existing  definition  of 
source  in  its  nonattainment  NSR 
regulations.  EPA  previously  approved 
the  Commonwealth’s  part  D  plans  for 
relevant  nonattainment  areas  including 
attainment  demonstrations.  In  addition, 
the  Massachusetts  DEP  has  certified  that 
it  did  not  rely  on  any  reductions  from 
the  operation  of  the  existing  NSR 
program  in  those  demonstrations,  and 
EPA’s  examination  of  the 
demonstrations  confirms  these 
certifications.  Therefore,  EPA  proposed 
to  approve  the  switch  to  the  plantwide 
definition  in  the  Massachusetts  SIP. 

On  November  24, 1987  (54  FR  45044), 
EPA  proposed  a  policy  for  approving 
post-1987  ozone  and  carbon  monoxide 
SIP  revisions  for  areas  not  attaining  the 
NAAQS.  Appendix  A  of  the  proposed 
policy  listed  potential  1988  SIP  call 
areas  (i.e.,  areas  which  could  be  subject 
to  an  EPA  required  revision  of  the  SIP 
for  those  areas).  At  the  time  of  the 
March  29, 1988  NPR,  because  the  post- 
1987  policy  was  proposal  rather  than  a 
final  policy,  EPA  continued  to  treat  the 
Massachusetts  Ozone  Attainment 
Demonstration  as  an  approved  SIP. 
However,  the  March  29, 1988  NPR 
stated  if,  prior  to  the  time  of  final 
rulemaking  Massachusetts  is  subject  to 
a  SIP  call  (or  other  criteria  are  no  longer 
being  met),  then  the  Commonwealth 
will  have  to  meet  the  additional  criteria 
for  such  states  as  outlined  in  the 
February  27, 1987  guidance. 

On  May  25, 1988,  EPA  issued  a  letter 
which  notified  the  former  Governor 
Dukakis  that,  pursuant  to  section 
110(a)(2)(H)  of  the  Act,  42  U.S.C. 
7410(a)(2)(H),  the  Massachusetts  SIP  is 
substantially  inadequate  to  achieve  the 
ozone  and  carbon  monoxide  NAAQS 
and  therefore  requires  a  revision. 
Therefore,  prior  to  final  rulemaking,  the 
Massachusetts  DEP  had  to  submit 
written  assurances  that  it  is  making 
reasonable  efforts  to  develop  a  complete 
approvable  SIP;  that  it  intends  to  adhere 
to  a  schedule  for  such  development  as 
called  for  in  EPA’s  May  25, 1988  letter; 
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and  that  approval  of  the  plantwide 
definition  will  not  interfere  with  the 
Massachusetts  DEP’s  ability  to  develop 
a  SIP.  Specifically  in  response  to  the  SIP 
call,  the  Massachusetts  DEP  stated  in  a 
letter  dated  December  27. 1989  that  it: 

(A)  hai  submitted  amendments  to  EPA 
dated  August  17, 1989  to  correct  deficiencies 
in  its  volatile  organic  compound  (VOC) 
regulations, 

(B)  has  submitted  a  draft  Post  1987 
emissions  inventory  in  November  of  1989, 

(C)  intends  to  further  amend  two  of  its 
regulations  in  response  to  the  SIP  call  by 
September  of  1990,  and 

(D)  has  begun  adopting  and  implementing 
regulations  and  programs  to  reduce  VCX3  in 
a  continuing  efii^  to  attain  the  ozone 
NAAQS  and  will  be  submitting  these 
regulations  as  SIP  revisions. 

Since  submittal  of  the  December  27, 
1989  letter,  the  Massachusetts  DEP  has 
submitted  its  draft  1990  base  year 
inventory  in  May  of  1992.  In  addition, 
it  has  submitted  revisions  in  August  of 
1989  and  in  June  of  1991  to  complete 
the  correction  of  deficiencies  in  its  VOC 
regulations.  To  address  ozone 
nonattainment,  Massachusetts  also  has 
moved  to  adopt  several  measures  earlier 
than  the  EPA  requirements  which,  in 
some  cases,  go  beyond  the  minimum 
federal  requirements.  These  measures 
include  fuel  volatility  limits,  stage  II 
vapor  recovery,  and  California 
automobile  tailpipe  emission  standards. 

In  addition,  Massachusetts  stated  that 
it  intends  to  completely  revise  its  SIP  to 
achieve  final  compliance  with  the  ozone 
and  carbon  monoxide  NAAQS. 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
The  Agertcy  has  reviewed  this  request 
for  a  SIP  revision  for  conformance  with 
the  provisions  of  the  1990  Amendments. 
EPA  has  determined  that  this  action 
conforms  with  EPA’s  current  SIP 
requirements,  despite  the  fact  that  the 
submittal  preceded  the  date  of 
enactment.  While  this  revision  does  not 
meet  all  the  future  requirements  under 
the  Amendments  for  NSR  programs,  it  is 
consistent  with  all  of  EPA’s  current 
requirements.  This  approval  in  no  way 
relieves  Massachusetts  of  the  obligation 
to  submit  further  revisions  to  its  SIP  to 
meet  the  Act’s  new  requirements 
according  to  the  schedule  contained  in 
the  Act. 

Pursuant  to  the  new  section  193  of  the 
Act,  the  "general  savings  clause,”  EPA 
must  determine  whether  this  revision  to 
the  Massachusetts  NSR  program  insures 
equivalent  or  greater  emission 
reductions  of  nonattainment  area 
pollutants.  In  conducting  this  analysis, 
EPA  is  examining  the  impact  of  the 
entire  package  of  NSR  program  changes 
Mas.sachusotts  submitted  in  1982. 


Massachusetts  clearly  submitted  the 
change  to  a  plantwide  definition  of 
source  as  part  of  a  complete  overhaul  of 
its  NSR  program  in  1982.  EPA  took  no 
action  on  the  plantwide  definition  of 
source  when  approving  the  balance  of 
that  package  into  the  Massachusetts  SIP 
in  1984  bemuse  of  pending  litigation 
challenging  the  legality  of  the  plantwide 
definition  in  nonattainment  areas.  But 
Massachusetts  intended  the  plantwide 
definition  of  soiuce  to  operate  within 
the  context  of  its  updated  NSR  program. 

As  a  result,  EPA  finds  that  this  change 
to  the  Massachusetts  NSR  program  will 
insure  equivalent  reductions  when 
compared  with  Massachusetts’  prior 
NSR  program.  While  the  change  to  a 
plantwide  definition  of  source 
represents  a  relaxation  of  the  program, 
many  other  elements  of  the  1982 
overhaul  strengthened  the  requirements 
of  the  program.  For  example, 
Mas.sachusetts’  revised  NSR  regulations 
do  not  contain  many  of  the  exemptions 
as  in  the  old  NSR  regulations. 
Furthermore,  Massachusetts*  revised 
NSR  regulations  are  much  more 
enforceable  than  its  old  NSR 
regulations.  Lastly,  Massachusetts’ 
revised  regulations  require  BACT  on  all 
sources  (including  minor  sources  in 
nonattainment  areas).  Taken  as  a  whole, 
Massachusetts’  NSR  program  achieves 
reductions  equivalent  to  the  reductions 
required  under  its  NSR  program  prior  to 
1982.  A  memorandum  dated  April  12, 
1991  entitled  “Supplemental  Technical 
Support  Document  for  Massachusetts 
New  Source  Review  Plantwide 
Definition”  compares  Massachusetts’ 
old  NSR  provisions  with  the  revised 
NSR  provisions  EPA  approved  in  1984.^ 

Public  Comments 

EPA  received  comments  on  its  NPR 
from  two  pa'rties  during  the  public 
comment  period  which  ended  on  April 
28, 1988:  the  Conservation  Law 
Foundation  of  New  England  and  the 
Natural  Resources  Defense  Council. 
Because  the  comments  from  both  parties 
are  similar,  EPA  has  prepared  one 
general  response  to  all  of  the  comments. 

Conservation  Law  Foundation  of  New 
England,  Inc.  (CLF) 

The  CLF  urged  EPA  not  to  approve 
Massachusetts’  plantwide  definition  of 
stationary  source  for  new  source  review. 
CLF  stated  that  such  a  change  is 
inappropriate  given  that  the  December 
31, 1987  attainment  deadline  has  passed 
and  Massachusetts  remains  in  violation 
of  the  ozone  standard.  Because 
Massachusetts  did  not  attain  the 


'  A  copy  of  this  document  is  available  in  the 
ducket  at  the  location  in  the  ADDRESSES  section. 


NAAQS  for  ozone  months  after 
December  31. 1987,  CLF  disa^eed  with 
the  rationale  outlined  in  EPA’s  February 
27, 1987  guidance  for  approving  the 
plantwide  definition  of  stationary 
source  which  stated  that  the  Act  would 
operate  independently  to  generate  Part 
D  plans  that  would  assure  reasonable 
further  progress  and  timely  attainment. 
CLF  stated  tliat  EPA  must  articulate  a 
new  rationale  as  to  why  such  a 
regulatory  change  will  not  interfere  with 
progress  toward  attainment. 

CLF  further  stated  that  the  plantwide 
definition  in  Massachusetts  can  result  in 
higher  emissions  which  represent: 

•  The  difference  between  emissions 
under  the  Best  Available  Control 
Technology  (BACT)  requirement 
applicable  to  source  modifications  that 
do  not  qualify  as  major  and  emissions 
under  the  Lowest  Achievable  Emission 
Rate  (LAER)  applicable  to  new  or 
modified  major  stationary  sources  in 
nonattainment  areas; 

•  The  loss  of  offsets  that  would  have 
been  required  of  a  major  new  source 
beyond  those  represented  by  the  amount 
used  to  net  the  plant  out  of  the 
definition  of  major  stationary  source; 
and 

•  The  failure  to  capture  emission 
reductions  from  other  plants  in  the 
Commonwealth  operated  by  the  same 
company  that  would  have  had  to  be  in 
compliance  in  order  for  the  new  or 
modified  plant  to  get  a  new  source 
permit. 

CLF  stated  that  any  increase  in  . 
emissions  is  unacceptable  in  a 
nonattainment  area  at  this  point  in  time. 

Finally,  CLF  stated  that  EPA  should 
give  up  on  this  attempt  to  further 
weaken  its  already  ineffective  SIP 
requirements  and  focus  instead  on 
devising  a  regulatory  scheme  that  will 
produce  attainment  as  expeditiously  as 
practicable  in  Massachusetts  and 
elsewhere. 

Natural  Resources  Defense  Council 
(NRDCJ 

NRDC  commented  that  EPA’s 
proposed  approval  of  the  plantwide 
definition  in  Massachusetts  fails  to 
comply  with  the  requirements  of  the 
Clean  Air  Act  as  construed  by  EPA  in 
the  1981  plantwide  definition 
rulemaking  and  by  the  Supreme  Court 
in  Chevron  U.S.A.  v.  NRDC,  467  U.S. 
837  (1984).  NRDC  stated  that  in  the 
1981  rulemaking,  FJPA  expressly 
conditioned  a  state’s  adoption  of  the 
plantwide  definition  in  lieu  of  the  more 
inclusive  dual  definition  on  the  State’s 
demonstrating  that  the  SIP  as  revised 
continues  to  demonstrate  that  the 
NAAQS  will  be  attained  within  the 
statutory  deadlines.  NRDC  stated  that 
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the  Supreme  Court  expressly  referred  to 
this  condition  in  the  Chevron  case. 

NROC  further  commented  that 
Massachusetts  has  not,  and  cannot  meet 
this  condition  for  the  simple  reason  that 
it  has  in  fact  failed  to  attain  the  national 
ambient  air  quality  standard  for  ozone 
despite  the  passing  of  the  attainment 
deadline;  therefore,  EPA  has  no 
authority  to  approve  the  plantwide 
definition. 

First,  NRDC  discussed  the  operation 
and  effect  of  the  plant  wide  definition. 

It  specifically  stated  that  the  plantwide 
definition  allows  the  vast  bulk  of  large 
new  industrial  projects  to  escape  new 
source  review  and  increase  overall 
pollution  (according  to  EPA  statistics 
obtained  by  NRDC  during  the  1981 
rulemaking,  more  than  90  percent  of  the 
industrial  projects  subject  to  NSR  under 
the  dual  definition  can  “net  out”  of  NSR 
under  the  plantwide  definition).  NRDC 
stated  that  the  units  excluded  fiom  new 
source  review  escape  compliance  with 
LAER  and  do  not  have  to  provide 
emission  offsets  to  improve  air  quality, 
and  that  the  companies  which  build 
them  evade  the  requirement  to  bring 
their  existing  sources  into  compliance 
as  a  precondition  of  permitting. 

Second,  NRDC  discussed  the 
conditions  on  the  use  of  the  plantwide 
definition  imposed  by  EPA  in  1981. 
NRDC  quoted  the  following  from  the 
1981  rulemaking:  “States  (loosing  to 
delete  the  dual  definition  must 
demonstrate  that  their  plans,  as  revised, 
continue  to  demonstrate  RFD  and 
attainment.  *  *  *  States  changing  from 
a  dual  to  a  plantwide  definition  must 
therefore  reassess  their  general 
attainment  strategies  and  revise  them  as 
necessary  to  ensiure  RFP  and  attainment 
by  the  statutory  deadlines.”  (46  FR 
50767).  NRDC  further  stated  that  this 
condition  was  also  an  essential  part  of 
EPA’s  defense  of  its  position  before  the 
Supreme  Court.  Brief  for  the 
Administrator  of  the  EPA  in  the 
Chevron  case  at  41.  NRDC  further 
quoted  two  references  to  this  condition 
in  the  Chevron  decision  itself. 

Third,  NRDC  discussed  when  the 
condition  of  demonstrating  reasonable 
further  progress  (RFP)  and  timely 
attainment  cannot  be  met,  the  plantwide 
definition  is  not  approvable.  NRDC 
stated  that  it  is  obvious  that 
Massachusetts  cannot  meet  the 
condition  that  it  demonstrate  RFP  and 
timely  attainment  of  the  ozone  standard; 
therefore,  under  tlie  condition  on 
adoption  of  the  plantwide  definition 
imposed  in  1981,  relied  on  by  EPA  in 
the  Supreme  Court,  and  reflected  in  the 
Chevron  decision,  the  proposed  SIP 
revision  in  Massachusetts  must  be 
disapproved.  NRDC  stated  that  after  the 


ozone  attainment  deadline  has  passed, 
no  feasible  control  measure  can  legally 
be  excused  as  unnecessary  to  securing 
timely  attainment.  It  stated  that  under 
the  doctrine  of  both  Train  v.  NRDC,  95 
S.  Ct.  1470  (1975),  and  Chevron.  EPA 
cannot,  at  this  point,  legally  approve  the 
relaxation  of  the  Massachusetts  SIP. 

Fourth,  NRDC  discussed  that  the 
proposal  gives  no  legally  acceptable 
rationale  for  approvd.  It  questioned 
EPA’s  rationale  outlined  in  its  February 
27, 1987  guidance.  Specifically,  NRDC 
stated  that  contrary  to  the  1981 
condition  that  the  SIP  must  continue  to 
demonstrate  RFP  and  timely  attainment, 
the  guidance  asserts  that  EPA  may 
ignore  the  present  inadequacy  of  the 
SIP’s  RFP  and  attainment 
demonstrations  when  passing  on  the 
approvability  of  a  relaxation  of  source 
definitions.  NRDC  disagreed  with  the 
requirements  of  a  Category  C  State 
which  is  an  area  subject  to  a  SEP  call. 

It  stated  that  written  assurances  are 
unacceptable.  NRDC  stated  that  after  the 
deadline  has  passed,  EPA  has  no  basis 
for  approving  a  SIP  revision  which 
constitutes  the  abandonment  of  a 
control  measure  in  the  current  SIP.  In 
addition,  it  stated  that  no  such  measure 
can  legally  be  excused  absent  adoption 
of  another  path  to  timely  attainment. 
Finally,  NRDC  stated  that  reliance  on 
the  1987  guidance  memorandum  for 
areas  which  have  received  a  SUP  call  is 
doubly  untenable  now  that  EPA  has 
abandoned  the  reasonable  extra  efforts 
program. 

Fifth,  NRDC  stated  that  it  disagrees 
with  EPA’s  unsupported  claim  that  the 
dual  definition  retards  pollution 
control.  NRDC  stated  that  in  the  1981 
rulemaking,  the  proposition  that  the 
dual  definition  retards  modernization 
and  thereby  slows  pollution  control  has 
no  empirical  support.  It  requested  that 
EPA  examine  the  evidence  in 
Massachusetts  on  this  issue.  In  addition, 
NRDC  requested  that  EPA  examine  two 
other  factors:  (1)  How  much  cleaner 
would  those  sources  be  under  the  dual 
definition?  and  (2)  How  much  extra 
pollution  would  result  from  exempting 
sources  under  the  plantwide  definition 
from  nonattainment  area  new  source 
review  requirements? 

In  summary,  NRDC  called  upon  EPA 
promptly  to  take  the  following  actions: 

•  disapprove  Massachusetts’  use  of 
the  plantwide  definition, 

•  commence  enforcement  actions, 
under  the  existing  federally-approved 
SIP,  against  sources  which  have 
constructed  without  a  permit  as 
required  under  the  dual  definition, 

•  commence  a  proceeding  to  issue  a 
federal  rule  readopting  the  dual 
definition  into  the  Massachusetts’  SIP, 


•  issue  a  call  for  comprehensive 
revision  of  the  Massachusetts  SIP  in 
light  of  the  continuing  post  1987 
nonattainment. 

EPA’s  Response 
EPA’s  1981  Rulemaking 

On  October  14, 1981  (46  FR  50766), 
EPA  promulgated  the  plantwide 
definition  of  stationary  source  in 
nonattainment  areas.  Among  other 
things,  EPA  pointed  out  that  the 
plantwide  definition  allowed  States 
much  greater  flexibility  in  developing 
their  nonattainment  area  NSR  programs 
and  attainment  demonstrations. 
Therefore,  EPA  concluded  that  the  dual 
definition  was  unnecessarily 
burdensome,  and  should  be  deleted. 

The  final  rulemaking  notice  included 
specific  requirements  for  States 
choosing  to  delete  the  dual  definition. 
The  notice  stated  the  following  (see  46 
FR  50767  Col.  2): 

States  choosing  to  delete  the  dual 
definition  must  demonstrate  that  their  plans, 
as  revised,  continue  to  demonstrate  RFP  and 
attainment.  Many  State  plans  are  based  in 
part  upon  a  projection  of  reductions  in 
emissions  obtained  through  the  State's  NSR 
program.  This  projection  in  turn  rested  upon 
an  anticipated  number  of  permit 
applications.  Use  of  a  plantwide  definition 
would  mean  that  many  sources  will  no 
longer  need  a  permit.  Unless 
counterbalanced  by  other  consequences  of 
the  deletion  (e.g.,  more  rapid  construction  of 
new  clean  emission  unitsj,  this  may  result  in 
the  loss  of  reductions  originally  expected  by 
the  State.  In  other  instances,  where  RFP 
demonstrations  were  more  general  in  nature. 
States  relied  on  the  NSR  program  to  assist  in 
their  enforcement  efforts  and  to  identify 
additional  more  efficient  means  to  control 
emissions.  In  either  case,  a  State’s  RFP 
demonstration,  which  was  predicated  on 
those  assumptions  for  NSR  coverage,  might 
no  longer  apply;  and  the  State  might  have  to 
obtain  or  guarantee  those  reductions  in  other 
ways  (sucm  as  requiring  additional  reductions 
fitim  existing  sources  and  stepping  up 
enforcement  efforts).  States  changing  from  a 
dual  to  a  plantwide  definition  must  therefore 
reassess  their  general  attainment  strategies 
and  revise  them  as  necessary  to  ensure  RFP 
and  attainment  by  the  statutory  deadlines. 

This  excerpt  listed  requirements  for 
States  which  relied  on  a  dual  definition 
of  source  in  their  attainment 
demonstration  (i.e.,  took  credit  for 
reductions  in  emissions  obtained 
throughout  the  State’s  NSR  program). 
The  FRN  requires  States  to  reassess  their 
general  attainment  strategies  and  revise 
them  as  necessary  to  ensure  RFP  and 
attainment  by  the  statutory  deadlines. 
EPA  did  not  restrict  a  State’s  ability  to 
adopt  a  plantwide  definition  in  any 
other  respect  based  on  the  premise  that 
the  Act  would  operate  independently  to 
generate  Part  D  plans  that  would  assure 
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RFP  and  timely  attainment  (see  46  FR 
50767  Col.  2.  50769  Col.  1). 

EPA’s  February  27, 1987  Guidance 

On  February  27, 1987,  EPA  issued 
guidance  on  the  preparation  of  Federal 
Register  notices  proposing  action  on 
pending  plantwide  definition  SIP 
submittals.  That  guidance  expanded  on 
EPA’s  1981  rulemaking  in  three  specific 
categories: 

Category  A:  Adequate  SIP,  No  Prior 
Reliance  on  Dual  Definition, 

Category  B:  Adequate  SIP  Prior 
Reliance  on  Dual  Definition, 

Category  C:  Inadequate  SIP. 

EPA’s  1987  memorandum  is 
consistent  with  its  1981  rulemaking.  It 
ofiers  specific  guidance  on  what  States 
must  do  to  reassess  their  general 
attainment  strategies  and  to  make  any 
necessary  revisions  to  assure  RFP  and 
attainment  by  the  statutory  deadlines. 
The  guidance  requires  specific 
assurances  to  support  EPA’s  conclusion 
that  the  Act  would  independently 
generate  adequate  attainment  plans. 

Supreme  Court  Decision 

NRDC  stated  in  its  comments  that  the 
Chevron  decision  expressly  references 
the  condition  that  a  State’s  SIP  (as 
revised  with  the  plantwide  definition) 
continues  to  demonstrate  that  the 
NAAQS  will  be  attained  by  the  statutory 
deadlines.  NRDC  specifically  stated  that 
the  Supreme  Court  quoted  with 
approval  this  condition.  Although  the 
Supreme  Cotirt  quoted  this  condition  in 
two  places,  it  did  not  do  so  with 
approval.  Both  references  were 
presented  in  the  decision  as  background 
from  EPA’s  rulemakings.  The  Supreme 
Court  did  not  agree  or  disagree  with  this 
specific  condition  in  its  decision.  In 
fact,  the  Court  stated  the  following; 

Our  review  of  the  EPA’s  varying 
interpretations  of  the  word  “source” — both 
before  and  after  the  1977  Amendments — 
convinces  us  that  the  agency  primarily 
responsible  for  administering  this  important 
legislation  has  consistently  interpret^  it 
flexibly — not  In  a  sterile  textural  vacuiun,  but 
in  the  context  of  implementing  policy 
decisions  in  a  technical  and  complex  arena. 
The  fact  that  the  agency  has  from  time  to 
time  changed  its  interpretation  of  the  term 
“source”  does  not,  as  respondents  argue,  lead 
us  to  conclude  that  no  deference  should  be 
accorded  the  agency's  interpretation  of  the 
statute.  An  initial  agency  Interpretation  is  not 
instantly  carved  in  stone.  On  the  contrary, 
the  agency,  to  engage  in  informed 
rulemaking,  must  consider  varying 
interpretations  and  the  wisdom  of  its  policy 
on  a  continuing  basis.  Moreover,  the  fact  that 
the  agency  has  adopted  different  definitions 
in  different  contexts  adds  force  to  the 
argument  that  the  definition  itself  is  flexible, 
particularly  since  Cmigress  has  never 


indicated  any  disapproval  of  a  flexible 
reading  of  the  statute. 

Chevron,  104  S.  Ct.  at  2792.  Finally,  the 
Supreme  Court  held  that  "EPA’s 
definition  of  the  term  “source"  is  a 
permissible  construction  of  the  statute 
which  seeks  to  accommodate  progress 
in  reducing  air  pollution  with  economic 
growth.”  Id.  at  2793.  The  Court  did  not 
attach  any  conditions  or  limit  the  scope 
of  the  use  of  the  plantwide  definition. 

Massachusetts’  Revision 

Massachusetts’  SIP  submittals  meet 
the  requirements  in  EPA’s  1981 
rulem^ing  and  subsequent  guidance.  In 
its  original  submittal,  it  certified  that  it 
did  not  rely  on  a  dual  or  similar 
definition  of  source  in  its  attainment 
demonstrations.  Therefore,  its 
attainment  demonstration  before  the 
1988  SEP  call  operated  independently 
from  its  NSR  program.  Furthermore  the 
State  has  committed  to  completely 
revise  its  SIP  to  achieve  final 
compliance  with  the  ozone  and  carbon 
monoxide  NAAQS.  In  addition, 
Massachusetts  expects  to  reevaluate  its 
NSR  program  as  required  by  the  Clean 
Air  Act  Amendments  of  1990. 

Although  a  SIP  revision  approving  the 
plantwide  definition  of  source  is  a 
relaxation  of  one  aspect  of 
Massachusetts’  NSR  program,  taken  as  a 
whole,  Massachusetts’  NSR  program 
does  not  interfere  with  timely 
attainment  of  the  NAAQS  and  it  meets 
all  of  the  current  EPA  requirements.  In 
addition,  the  Massachusetts  SIP 
contains  a  requirement  (more  stringent 
than  the  minimum  federal  requirements 
for  permitting  minor  sources)  that  any 
proposed  construction  or  substantial 
reconstruction  install  BACT.  BACT  is 
defined  as  an  emission  limitation  based 
on  the  maximum  degree  of  reduction 
achievable  wliich  is  determined  on  a 
case-by-case  basis  taking  into  account 
energy,  environmental,  and  economic 
impacts.  Under  this  definition,  the 
Massachusetts  DEP  must  consider  the 
environmental  impacts,  along  with 
other  impacts,  of  the  emissions  from  the 
new  or  modified  source  in  a 
nonattainment  area.  In  addition,  the 
reviewing  authority  must  determine 
BACT  and  LA.ER  on  a  case-by-case 
basis.  For  these  reasons,  it  is  impossible 
to  quantify  the  difference  in  emissions 
between  the  application  of  BACT  and 
the  application  of  LAER.  Moreover, 
Massachusetts’  NSR  program  applies 
BACT  to  more  sources  than  would  be 
required  to  install  BACT  under  the 
minimum  federal  requirements.  To  the 
extent  that  LAER  is  a  more  stringent 
emission  limit  than  BACT,  the  broader 
coverage  of  the  BACT  standard  in 
Massadiusetts’  program  may 


comprensate  for  applying  LAER  to  fewer 
sources  than  under  the  dual  definition. 

With  respoct  to  the  comments  on 
statewide  compliance,  it  is  vmclear  what 
effect  the  plantwide  definition  has  on 
this  requirement.  Under  the  plantwide 
definition,  fewer  sources  may  be 
required  as  part  of  their  p>ermit 
applications  to  certify  that  all  of  their 
major  soiurces  in  the  State  are  in 
compliance  with  (or  on  a  compliance 
schedule  to  meet)  emission  limits  and 
standards  under  the  Act.  However, 

EPA’s  compliance  monitoring  strategy- 
sets  Class  A  sources  (including  major 
sources  in  nonattainment  areas)  as  a 
national  priority.  Massachusetts’  source 
insp>ection  plan  must  address  national 
priorities.  In  addition,  Class  Al  sources 
(sources  whose  actual  or  potential 
controlled  emissions  greater  than  or 
equal  to  100  TPY)  must  be  insp)ected 
annually.  Therefore,  the  States  and  EPA 
closely  track  the  compliance  status  of 
major  sources  in  nonattainment  areas. 
Lastly,  Massachusetts  has  recently 
submitted  a  draft  SIP  revision  for  EPA 
approval  which  requires  each  source 
required  to  obtain  a  construction  permit 
make  an  affirmative  demonstration  that 
all  sources  in  the  state,  owned  or 
operated  by  such  p)erson,  are  in 
compliance  with  all  applicable  state 
regulations.  EPA  is  reviewing  the 
submittal  and  plans  to  publish  an  NPR 
in  the  near  future. 

The  Clean  Air  Act  Amendments  of  1990 

Massachusetts’  plantwide  definition 
cf  source  is  consistent  with  the  NSR 
requirements  for  ozone  nonattainment 
areas  in  the  Clean  Air  Act  Amendments 
of  1990.  Massachusetts  is  classified  as  a 
"serious"  ozone  nonattainment  area 
statewide.  See  56  FR  56694.  As  such, 
the  attainment  date  for  Massachusetts  is 
now  nine  years  following  enactment  of 
the  1990  Amendments  (see  section 
161(a)),  and  Massachusetts  must  meet 
an  independent  requirement  to  reduce 
VOC  emissions  by  fifteen  percent  in  the 
first  six  years  after  enactment  and  three 
percent  per  year  thereafter  (see  182 
(b)(1)  and  (c)(2)(B)).  While 
Massachusetts  must  account  for  the 
impact  of  its  plantwide  definition  of 
source  in  the  attainment  and  reasonable 
further  progress  demonstrations  it 
submits  under  the  1990  Amendments,  it 
is  clear  that  Congress  anticipated  States 
could  use  the  plantwide  definition  of 
source  when  devising  such  plans.  The 
1990  Amendments  include  provisions 
regulating  the  application  of  the 
plantwide  definition  of  source, 
including  a  special  rule  for  serious  and 
severe  ozone  nonattainment  areas  for 
determining  "de  minimis”  net  increases 
in  VOC  emissions  fi-om  source 
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modifications  (section  182(c)(6)).  It  is 
clear  that  Congress  anticipates  states 
will  continue  to  employ  l^A’s 
plantwide  definition  of  source  in  ozone 
nonattainment  areas  (except  in  extreme 
areas,  see  section  182(e)(2)),  provided 
the  states  can  also  meet  the  new 
reasonable  further  progress 
requirements  in  the  Act.  In  addition,  it 
is  important  to  point  out  that  the  1990 
amendments’  adoption  of  new  future 
attainment  deadlines  for  ozone  and  CO 
has  mooted  NRDC’s  argument  that 
missing  the  1987  attainment  deadlines 
makes  it  improper  for  Massachusetts  to 
adopt  a  plantwide  definition.  The  new 
deadlines  are  years  away  and  Congress 
also  gives  Massachusetts  additional  time 
to  submit  a  revised  SIP  to  provide  for 
attainment  by  the  revised  deadlines. 

Massachusetts  has  not  only 
committed  to  assembling  a  new  ozone 
nonattainment  area  SIP  consistent  with 
its  obligations  under  the  Amendments, 
it  has  proven  through  its  actions  that  it 
is  committed  to  reducing  VOC 
emissions  in  the  Commonwealth.  For 
example,  as  noted  earlier,  Massachusetts 
has  repeatedly  adopted  VOC  control 
measures  earlier  than  (and  in  some 
cases  beyond)  the  minimum  federal 
requirmeents.  As  a  result,  EPA  is 
prepared  to  accept  the  Commonwealth's 
commitment  to  account  for  this 
plantwide  definition  of  source  in  its 
ozone  SIP  under  the  Amendments. 

In  summary,  EPA’s  February  27, 1987 
guidance  is  consistent  with  its  1981 
rulemaking  on  the  plantwide  definition. 
The  Supreme  Court  held  that  EPA’s 
plantwide  definition  is  a  permissible 
construction  of  the  statute.  In  addition, 
the  Massachusetts'  revision  meets  eH  of 
the  federal  regulaticms  and  guidance. 

The  1990  Amendments  accommodate  a 
plantwide  definition  of  source  and 
provide  additiona)  time  for 
Massachusetts  and  other  states  to  adopt 
revised  SIPs  to  meet  the  newly  revised 
attainment  deadlines.  Finally,  the  State 
has  certified  that  its  previous  attainment 
demonstration  did  not  rely  on  NSR 
reductions  from  the  dual  definition  and 
it  has  certified  that  it  making  reasonable 
ef  forts  to  develop  a  complete  and 
approvable  SIP  to  achieve  compliance 
with  the  ozone  and  carbon  monoxide 
NAAQS.  Therefore,  EPA  is  approving 
this  SIP  revision. 

LPA  has  reviewed  these  revisions  for 
confonnance  with  the  provisions  of  the 
Clean  Air  Act  Amendments  enacted  on 
November  15, 1990.  As  is  discussed,  an 
accommodation  has  been  made  for  all  of 
the  immediately  applicable  NSR 
requirements  of  the  Amendments.  This 
approval  in  no  way  relieves 
Massachusetts  of  the  obligation  to 
submit  further  revisions  to  its  SIP  to 


meet  the  Act's  new  requirements 
according  to  the  schedule  contained  in 
the  Act.  Massachusetts  will  adopt  any 
necessary  requirements  and  submit 
them  to  EPA  in  a  separate  submittal  in 
the  future.  EPA  has  decided  to  approve 
these  revisions  today  in  order  to 
conform  it  to  existing  requirements 
during  this  transition  period.  EPA  has 
determined,  however,  that  one  statutory 
change  has  an  immediate  effect  and  may 
impact  Massachusetts’  NSR  revisions. 
The  paragraphs  below  summarize  this 
provision  and  discuss  the  impact  on 
Massachusetts’  SIP  revisions. 

The  Clean  Air  Act  Amendments  of 
1990  add  a  new  section  302(z)  of  the 
Clean  Air  Act  defining  the  term 
"stationary  source”  as  any  source  of  an 
air  pollutant  except  those  emissions 
resulting  directly  from  an  internal 
combustion  engine  for  transportation 
purposes  or  fiom  a  nonroad  engine  or 
nonroad  vehicle  as  defined  in  section 
216.  EPA’s  initial  view  is  that  the 
definition  of  stationary  source  in  the 
federal  regulations  is  flexible  enou^  to 
accommodate  the  new  section  302^) 
without  requiring  regulatory  revisions. 
Massachusetts  regulations  contain  a 
definition  of  the  term  stationary  source 
(310  CMR  7.00).  As  implemented,  this 
definition  conforms  to  the  new  section 
302(z)  definition  in  the  Clean  Air  Act 
Amendments.  If  in  the  future,  EPA 
promulgates  standards  for  certain 
nonroad  engines  and  nonxoed  v^icles, 
EPA  will  require  that  Massachusetts 
amend  its  definidon  of  source  to 
exclude  these  ex^nes  and  vehicles  as 
appropriate.  Therefore,  this  change  in 
the  Clean  Air  Act  Amendments  of  1990 
does  not  immediately  impact  this  SIP 
revision. 

Final  Action 

EPA  is  approving  a  revision  to  the 
Massachusetts  SIP  which  replaces  the 
existing  definition  of  stationary  source 
in  its  SIP  with  the  plantwide  definition 
of  stationary  source  in  the  State’s 
nonattainment  area  NSR  regulations. 
Specifically,  EPA  is  replacing  the 
definitions  of  "source”  and  "facility”  in 
Massachusetts’  SIP  (contained  in  the 
January  16, 1979  EOIR)  with  the 
definitions  of  “stationary  source”  and 
"building,  structure,  facility,  or 
installation”  in  Massachusetts’ 
Regulation  310  CMR  7.00, 

"Definitions.” 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  seertion  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  Judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  cirerdt  by  April  26, 1993. 
Filing  a  petition  for  reconsideration  by 
the  AdministntOT  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  whifdi  a  petition 
for  Judicial  review  may  be  filed,  and 
ahall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  diallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sidijects  in  40  CFR  Part  52 

Air  pollution  control,  C^bon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference,  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  loiplementetiaa  Plea  for  the  State  of 
Massachusetts  was  approved  by  the  Dbeclar 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  December  19, 1992. 

William  K.  Reilly, 

Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMEN0ED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-7671  q. 

Subpart  W— Maasachuaatts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(e4)  to  read  as 
follows; 

152.1120  idenUricatlonefpian. 

*  •  •  •  • 

(c)*  *  • 

(84)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  August  27, 
1982,  June  22, 1987,  and  DecemW  27, 
1989. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  August  27, 1982,  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Amendments  to  310  CMR  7,00, 
"Definitions”  effective  in  the 
Commonwealth  of  Massachusetts  on 
June  18, 1982  which  add  the  definitions 
of  the  terms  “stetionary  source”  and 
"building,  structure,  facility,  or 
installation.” 

(ii)  Additional  materials. 

(A)  Letter  froin  the  Massachusetts 
Department  of  Environmental  Protection 
dated  June  22, 1987  certifying  that  it  did 
not  rely  on  e  dual  definition  in  its 
attainment  demonstretion. 
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(B)  Letter  ftom  the  Massachusetts 
Department  of  Environmental  Protection 
dated  December  27, 1989  submitting 
additional  assurances  that  it  is  making 
reasonable  efforts  to  develop  a  complete 
and  approve  SEP. 


(C)  Nonregulatory  portions  of  the 
submittal. 

♦  ft  *  *  * 

3.  In  §  52.1167  Table  52.1167  is 
amended  by  adding  a  new  entry  to  “310 
CMR  7.00“  to  read  as  follows; 


f  52.1167  EPA-epproved  Massachusetts 
State  regulations. 

ft  ft  ft  ft  ft 


Table  52.1167— EPA-Approved  Rules  and  Regulations 


State  citation 

Ttde/subject 

Date  sutxnlt- 
ted  by  State 

Date  approved  by  EPA 

Federal  Register  citation 

52.1120(c) 

Comments/unapproved  sections 

310  CMR  7.00 

Definitions  ... 

e/27/82,  6/ 
22/87, 12/ 
27/89. 

[Inseit  date  of  publication 
mFRj 

(Insert  page  citation  from 
published  date). 

84 

Approving  the  definitions  of  “stationary 
source"  and  “building,  structure,  facil¬ 
ity,  or  installation." 

|FR  Doc.  93-4155  Filed  2-22-93;  8:45  am) 
BtUJNQ  cooe  KCS-SO-M 


40  CFR  Part  52 
[NM-13-1-5584;  FRL-4557-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Particulate  Matter  Regulatory 
Revisions  for  Aibuquerque/Bernaiillo 
County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  action  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  Albuquerque/Bemalillo 
County  Air  Quality  Control  Board 
(AQCB)  Regulation  8 — Airborne 
Particulate  Matter,  as  filed  with  the 
State  Records  and  Archives  Center  on 
February  17, 1983.  AQCB  Regulation  8 
was  initially  approved  by  EPA  on  April 
10, 1980.  EPA  is  approving  the  February 
17, 1983,  revisions  in  order  to  make 
Federally  enforceable  certain  topsoil 
disturbance  permit  restrictions  which 
were  not  included  in  the  original 
Federally-approved  SIP  versioft  of 
Regulation  8.  The  Governor  of  New 
Mexico  submitted  these  revisions  to 
EPA  by  cover  letter  dated  June  16, 1992. 
DATES:  This  action  will  become  effective 
on  April  26, 1993,  unless  notice  is 
received  within  30  days  of  publication 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 


wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
AP),  1445  Ross  Avenue;  Dallas,  Texas 
75202-2733. 

Mr.  Jerry  Kurtzweg  (ANR— 443), 
Environmental  Protection  Agency, 

401  M  Street,  NW.,  Washington,  DC 
20460. 

Albuquerque  Environmental  Health 
Department,  The  City  of  Albuquerque, 
One  Civic  Plaza  Northwest,  P.O.  Box 
1293,  Albuquerque,  New  Mexico 
87103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Sather,  Planning  Section  {6T- 
AP),  Air  Programs  Branch,  U.S.  EPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  Telephone  (214) 
655-7258. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
Federally  enforce  the  topsoil 
disturbance  permit  restrictions  in 
Regulation  8,  EPA  requested  that  the 
City  of  Albuquerque  submit  the 
revisions  to  Regulation  8  as  filed  on 
February  17, 1983.  Regulation  8  was 
initially  approved  by  EPA  at  45  FR 
244G0,  but  the  City  did  not  submit  the 
1983  revisions  to  EPA.  This  notice  will 
approve  the  1983  revisions  to 
Regulation  8  as  part  of  the  Federally 
enforceable  New  Mexico  SIP  for 
Albuquerque/Bemalillo  County  outside 
the  boundaries  of  Indian  Lands. 

Analysis  of  City  Submission 
1.  Procedural  Background 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
EPA.  Section  llQ(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 


hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  ^A  review 
and  action  [see  section  110(k)(l)  and  57 
FR  13565).  The  EPA’s  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  Code  of  Federal  Regulations  (CFR) 
part  51,  appendix  V  (1991),  as  amended 
by  56  FR  42216  (August  26, 1991).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission 

The  City  of  Albuquerque  first  held  a 
public  hearing  on  October  13, 1982,  to 
entertain  public  comment  on  proposed 
revisions  to  Regulation  8  addressing 
topsoil  disturbance  permit  restrictions. 
Public  comments  were  received  and 
addressed  before  the  revisions  were 
adopted  by  the  Albuquerque/Bemalillo 
County  AQCB.  In  order  to  now  make 
these  revisions  Federally  enforceable, 
the  City  of  Albuquerque  held  another 
public  hearing  on  June  10,  1992,  to 
entertain  public  comment  on  the  1983 
revisions  to  Regulation  8.  No  public 
comments  were  received.  Following  the 
public  hearing  the  SIP  revision  was 
adopted  by  the  Albuquerque/Bemalillo 
County  AQCB  and  signed  by  the 
Governor  on  June  16,  1992.  The  SIP 
revision  was  received  by  EPA  on  July  6. 
1992. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  The 
submittal  was  found  to  be  complete  on 
July  29, 1992,  and  a  letter  dated  July  29, 
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1992.  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
stihmittal  and  the  next  steps  to  by  taken 
in  the  review  process.  As  noted  in 
today’s  action,  EPA  is  approving 
revisions  to  Albuquerque/Bemalillo 
County  AQCB  Regulation  8,  as  filed 
with  the  State  Records  and  Archives 
Center  on  February  17, 1983. 

2.  Revisions  to  Regulation  8 

The  revisions  to  Regulation  8  being 
approved  today  in  this  notice  are  found 
in  section  8.03,  entitled  “Soil 
Disturbance”.  This  section  contains 
eight  subsections,  each  of  which  is 
briefly  discussed  below. 

8.03.1 

This  subsection  stipulates  that  no 
person  shall  di^urb,  move  or  remove 
soil  from,  or  place  soil  onto,  more  than 
3/4  acre  (32,670  square  feet)  of  surface 
area  without  a  valid  permit  from  the 
Albuquerque  &ivironmental  Health 
Department  (AEHD).  Areas  zoned  and 
used  for  agriculture  are  exempt  from 
these  requirements.  The  language  in  this 
subsection  is  similar  to  language  found 
in  the  1979  SlP-approved  Regulation  8. 

8.03.2 

This  new  subsection  establishes  a 
10%  opacity  limit  on  airborne 
particulate  matter,  as  measured  against 
surrounding  airborne  background 
particulate  matter.  The  opacity  limit 
applies  to  on-site  wind  speeds  up  to  28 
miles  per  hour.  Emission  measurements 
are  made  in  accordance  with  Test 
Method  9  from  40  CFR  part  60, 
appendix  A. 

8.03.3 

This  subsection  expands  upon  the 
language  found  in  the  1979  SIP- 
approved  R^ulatkm  8  regarding 
requirements  for  permit  application 
contents. 

8.03.4 

This  new  subsection  specifies  that  the 
AEHD  shall,  within  10  days  of  receipt 
of  a  completed  permit  application, 
either  grant  or  deny  the  permit. 

8.03.5 

This  new  subsection  establishes 
reasons  why  the  AEHD  may  deny  a 
permit. 

8.03.6 


8.03.8 

This  new  subsection  specifies  appeal 
procedures  for  applications  that  have 
been  denied  or  for  permits  that  have 
been  cancelled. 

In  conclusion,  the  revisions  to 
Regulation  8  as  filed  with  the  State 
Records  and  Archives  Center  on 
February  17, 1983,  expand  upon  the 
1979  SIP-approved  Regulation  8.  The 
revisions  clarify  the  procedures  for 
obtaining  soil  disturbance  permits  and 
specify  performance  requirements  (i.e., 
compliance  with  a  10%  opacity  limit) 
regarding  dust  suppression  control 
measures. 

Final  Action:  The  EPA  is  today 
approving  revisions  to  Albuquerque/ 
Bernalillo  County  AQCB  Regulation  8, 
as  filed  with  the  State  Rec<Mtls  and 
Ardiives  Center  on  February  17, 1983. 
The  revisions  to  Regulation  8  expand 
upon  the  1979  SIP-approved  Regulation 
8.  The  revisions  clarify  the  pioc^ures 
for  obtaining  soil  disturbance  permits 
and  specify  performance  requirements 
(i.e.,  compliance  with  a  10%  opacity 
limit)  regarding  dust  suppression 
control  measures.  Regufotion  8  is 
applicable  to  Bernalillo  County  outside 
the  boundaries  of  Indian  Lands. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  April  26. 1993, 
unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  tlie  public  is  advised  that 
this  action  will  be  elective  April  26, 
1993. 

EPA  has  rtndewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
(CAAA)  enacted  on  November  15, 1990. 
The  EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 


This  new  subsection  states  that  the 
granting  of  a  permit  does  not  relieve  the 
person  from  compliance  with  applicable 
regulations. 

8.03.7 

This  new  subsection  specifies  the 
grounds  for  cancellation  of  a  permit. 


environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 


requirements. 

Regulatory  Process:  Under  the 


Regulatory  Flexibility  Act,  5  U.SX^.  600 


et  seq.,  EPA  must  prepare  a  regulatory 
flexibility  analysis  assessing  the  impact 


of  any  proposed  or  final  rule  on  small 


entities.  5  U.S.C.  603  and  604. 


Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 


entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subcha^w  I,  Part  O  of  the  Qean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affikled. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 


action.  The  Clean  Air  Act  forbids  EPA 


to  base  its  action  concerning  SlPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
E.Pj\.,  427  U.S.  246,  256-66  (S.  Ct 


1976);  42  U.SXL  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  26. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 


not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  end 
shall  not  postpone  the  efiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b){2).J 

Executive  Order  12291:  This  action 


has  been  classified  as  a  table  3  action  by 
the  Regional  Adrainistratcu  undw  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  <hi  January  6, 1989.  the 
Office  of  Management  and  Budget 
(OMB)  waived  tables  2  and  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  i^uest  foi  a 
permanent  waiver  for  taole  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA’s  request. 
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List  of  Subjects  in  40  CFR  Part  52 
Air  pollution  control.  Incorporation 
by  reference.  Particulate  matter. 

Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1. 1982. 

Dated:  January  4, 1993. 

W.B.  Hathaway, 

Acting,  Regional  Administrator  (6 A). 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  GG — New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(49)  to  read  as 
follows: 

§  52.1620  Identification  of  pian. 
***** 

(c)*  *  * 

(49)  A  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  to 
include  revisions  to  Albuquerque/ 
Bernalillo  County  Air  Quality  Control 
Board  Regulation  8 — Airborne 
Particulate  Matter,  as  filed  with  the 
State  Records  and  Archives  Center  on 
February  17, 1983,  and  submitted  by  the 
Governor  of  New  Mexico  by  letter  dated 
June  16, 1992. 

(i)  Incorporation  by  reference. 

(A)  Albuquerque/Bemalillo  County 
Air  Quality  Control  Board  Regulation 
8 — Airborne  Particulate  Matter,  Section 
8.03,  “Soil  Disturbance,”  Subsections 
8.03.1,  8.03.2,  8.03.3,  8.03.4,  8.03.5, 
8.03.6,  8.03.7,  and  8.03.8,  as  filed  with 
the  State  Records  and  Archives  Center 
on  February  17, 1983. 

|FR  Doc.  93-4157  Filed  2-22-93;  8:45  am] 
BILUNG  CODE  «S60-60-M 

40  CFR  Part  52 
IOR19-1-5511;  FRL-4559-5] 

Approval  and  Promulgation  of 
Implementation  Plana;  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
OAR  Chapter  340  Division  30  (Specific 
Air  Pollution  Control  Rules  For  Areas 
With  Unique  Air  Quality  Control  Needs) 
as  revisions  to  the  State  of  Oregon  State 
Implementation  Plan.  The  Director  of 


the  State  of  Oregon  Department  of 
Environmental  Quality  submitted  on 
October  13, 1989  and  November  15, 

1991,  these  revisions  for  the  limited 
purpose  of  advancing  the  national 
ambient  air  quality  standards  (NAAQS) 
related  air  quality  protection  goals  for 
the  Clean  Air  Act  (CAA). 

EFFECTIVE  DATE:  April  26, 1993. 
ADDRESSES:  Documents  which  are 
incorporated  by  reference  are  available 
for  public  inspection  at  the  Public 
Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC.  Copies 
of  material  submitted  to  EPA  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Air  &  Radiation  Branch,  Environmental 

Protection  Agency,  Docket  #  OR19-1- 

5511, 1200  Sixth  Avenue,  AT-082, 

Seattle,  Washington  98101. 

Oregon  Department  of  Environmental 

Quality,  811  S.W.  Sixth,  Portland, 

Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rindy  Ramos,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  AT-082, 
Seattle,  Washington  98101,  Telephone: 
(206) 553-6510. 

SUPPLEMENTARY  INFORMATION 
I.  Background 

On  July  1,  1987  (52  FR  24634)  the 
Environmental  Protection  Agency 
revised  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter.  Total  suspended 
particulate  matter  or  “TSP”  was 
replaced  as  an  indicator  for  particulate 
matter  for  the  ambient  standard  by  a 
new  indicator  that  includes  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10). 

To  implement  the  revised  NAAQS, 
EPA  promulgated  revisions  to  40  CFR 
parts  51  and  52  also  on  July  1,  1987  (52 
FR  24672).  As  described  below,  these- 
actions  established  requirements  for  the 
preparation,  adoption,  and  submittal  of 
State  Implementation  Plans  (SIPs) 
necessary  to  protect  the  revised 
NAAQS. 

On  August  7, 1987  (52  FR  29383), 

EPA  categorized  areas  of  the  Nation  into 
three  groups  based  on  the  likelihood 
that  the  existing  SIP  would  require 
revision  in  order  to  protect  the  PM-10 
NAAQS.  The  Grants  Pass  Urban  Growth 
Boundary  area  (UGB)  and  the  Medford- 
Ashland  Air  Quality  Maintenance  Area 
(AQMA)  were  identified  as  areas  with  a 
strong  likelihood  of  violating  the  PM-10 
NAAQS  and  requiring  substantial  SIP 
revisions.  Therefore,  they  were  listed  as 
Group  I  areas. 


In  response  to  this  action,  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  revised  Chapter  340  Division  30 
of  the  Oregon  Administrative  Rules, 
applicable  to  the  Medford-Ashland  and 
Grants  Pass  Group  I  areas,  and 
submitted  revisions  to  EPA  on  October 
13, 1989. 

Congress  then  revised  the  Clean  Air 
Act  by  passage  of  the  Clean  Air  Act 
Amendments  of  1990  (Pub.  L.  No.  101- 
549, 104  Stat,  2399,  November  15, 

1990) .  The  revised  Act  designated,  by 
operation  of  law,  existing  PM-10  Group 
I  areas  as  moderate  PM-10 
nonattainment  areas.  See  sections 
107(d)(4)(B)(i)  and  188(a)  of  the  CAA,  42 
U.S.C.  7407(d)(4)(B)(i)  and  7513(a).  In 
addition,  section  107(d)(4)(B)(ii) 
required  that  “any  area  containing  a  site 
for  which  air  quality  monitoring  data 
show  a  violation  of  the  national  ambient 
air  quality  standard  for  PM-10  before 
January  1, 1989  (as  determined  under 
part  50,  appendix  K  of  title  40  of  the 
Code  of  Federal  Regulations)  is  hereby 
designated  nonattainment  for  PM-10.” 
This  action  resulted  in  the  La  Grande 
Urban  Growth  Boundary  area  as  being 
designated  a  moderate  nonattainment 
for  PM-10.  See  56  FR  56694,  56820 
(Nov.  6, 1991)  (codification  of  Oregon 
PM-10  nonattainment  areas).  The  Act 
also  imposed  new  SIP  requirements  for 
moderate  PM-10  nonattainment  areas. 
See  generally  57  FR  13498  (April  16, 

1991)  and  57  FR  18070  (April  28, 1992). 

The  revised  Act  required,  among 

other  things,  that  the  State  of  Oregon 
submit  to  EPA  by  November  15, 1991, 
provisions  to  assure  that  Reasonably 
Available  Control  Measures  (RACM) 
(including  Reasonably  Available  Control 
Technology  (RACT)  applicable  to 
stationary  sources  of  PM-10  be 
implemented  by  December  10, 1993,  for 
the  three  nonattainment  areas  and  that 
the  State  demonstrate  either  that  the 
PM-10  NAAQS  will  be  attained  in  the 
areas  by  December  31, 1994,  or  that 
attainment  by  such  date  is  not 
practicable  (hereafter  the 
“demonstration”  requirement),  /d; 
sections  172(c)(1)  and  189(a)  of  the 
CAA.  Because  EPA  construes  RACT  to 
apply  to  existing  stationary  sources  in  a 
nonattainment  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  (and  the  feasibility  of 
the  controls)  (see  57  FR  at  13,540-44), 
EPA  will  evaluate  the  Division  30  Rules 
in  reference  to  the  specific  PM-10 
RACM  (including  RACT)  requirement 
during  EPA’s  review  of  the  full  control 
strategies  and  associated  PM-10 
demonstration  requirement  for  each  of 
the  three  areas. 

To  address  the  designation  of  La 
Grande  as  a  nonattainment  area  and  in 


I 
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response  to  previous  EPA  comments  on 
the  1989  submittal,  ODEQ  again  revised 
the  Division  30  Rules  and  submitted  the 
revision  on  November  15, 1991.  The 
Division  30  Rules,  as  submitted  on 
November  15, 1991,  now  apply  to  the 
Grants  Pass,  Medford-Ashland  and  La 
Grande  PM-10  nonattainment  areas. 

The  preceding  analysis  applies  with 
equal  force  to  the  November  15, 1991, 
submittal. 

II.  Technical  Evaluation 

OAR  Chapter  340,  Division  30 — On 
October  13, 1989,  ODEQ  submitted  a 
revision  to  OAR  Chapter  340,  Division 
30  (retitled  as — Specihc  Air  Pollution 
Control  Rules  For  Areas  With  Unique 
Air  Quality  Control  Needs)  by  revising 
sections  -005,  -010,  -015,  -025,  -040, 
-043,  -044,  -050,  -055  and  -065.  In 
addition,  sections  -021,  -046,  -067  and 
-111  were  added  and  section  -045  was 
deleted.  This  revision  was  submitted  to 
reduce  PM-10  emissions  from  specific 
industrial  sources  in  Oregon’s  Medford- 
Ashland  and  Grants  Pass  Group  I  PM- 
10  areas. 

In  general,  application  of  the  existing 
rules  was  expanded  to  include 
industrial  sources  in  the  Grants  Pass 
Group  1  area.  However,  during  EPA’s 
review  of  the  1989  submittal,  several 
problems  were  discovered. 

In  response  to  EPA’s  comments  on  the 
1989  submittal,  ODEQ  corrected  the 
deficient  sections  except  for  -015(3)(c) 
and  resubmitted  them  on  November  15, 
1991. 

The  1989  and  the  1991  submittals  also 
made  the  following  changes  to  the 
Division  30  Rules: 

(1)  The  applicability  of  the  rules  was 
expanded  to  include  the  La  Grande  PM- 
10  nonattainment  area. 

(2)  Section  -050,  which  requires  the 
monitoring  of  PM-10  emissions  and 
other  parameters  was  added.  This 
requirement  is  applicable  to  the  wood 
products  industries. 

(3)  Section  -115,  which  requires  a 
dual  fuel  feasibility  study  for  large 
wood- waste  boilers  in  the  Medford- 
Ashland  AQMA  was  added  and 

(4)  Sections  200  to  230,  new  rules  for 
controlling  particulate  matter  emissions 
specific  to  the  La  Grande  PM-10 
nonattainment  area,  were  added. 

III.  Response  to  Comment 

EPA  received  no  comments  on  its 
November  9, 1992  (57  FR  53304) 
Federal  Register  proposal  to  approve 
revisions  to  OAR  Chapter  340  Division 
30  (Specific  Air  Pollution  Control  Rules 
For  Areas  With  Unique  Air  Quality 
Control  Needs)  as  revisions  to  the  State 
of  Oregon  State  Implementation  Plan. 


IV.  Summary  of  Action 

EPA  is  today  approving  the  following 
revisions  to  the  State  of  Oregon 
Implementation  Plan  for  OAR  340 
Division  30  (Specific  Air  Pollution 
Control  Rules  for  Areas  With  Unique 
Air  Quality  Control  Needs)  -005,  -010, 
-012,  -015  (except  for  (3)(c)),  -021, 

-025, -030, -040, -043,  -045,  -046, 

-050, -055, -060, -065,  -067,  -115, 

-200, -205, -210,  -215,  -220,  -225,  and 
-230. 

EPA’s  action  today  does  not  in  any 
manner  constitute  an  approval  of  a 
s]}ecific  PM-10  nonattainment  planning 
requirement  applicable  to  the  PM-10 
nonattainment  areas  in  Oregon  affected 
by  these  rules.  In  addition,  ^A  is  not 
taking  action  on  OAR  340-30-015(3)(c), 
and  OAR  340-30-111. 

The  above  revisions  to  the  State  of 
Oregon’s  Air  Quality  Control  Plan 
Volume  2  (the  Federal  Clean  Air  Act 
State  Implementation  Plan  and  other 
State  Regulations)  were  made  to  support 
Oregon’s  PM-10  Nonattainment  Area 
control  strategy(ies)  required  by,  among 
other  things,  sections  110  and  172  of  the 
CAA,  42  U.S.C.  7410  and  7502.  The 
Division  30  regulations  target  industrial 
sources  in  the  Grants  Pass,  Medford- 
Ashland,  and  La  Grande  PM-10 
nonattainment  areas  in  the  State  of 
Oregon.  However,  these  industrial 
source  control  measures  are  not  the  sole 
PM-10  control  measures  relied  upon  to 
demonstrate  attainment  of  the  PM-10 
NAAQS  in  these  areas  nor  are  .they 
accompanied  with  a  demonstration  of 
timely  attainment  in  the  affected  areas. 
Accordingly,  this  action  does  not 
contain  a  determination  that  the  specific 
requirement  that  the  State  of  Oregon 
submit  provisions  assuring  that 
reasonably  available  control  measures  or 
"RACM”  (including  reasonably 
available  control  technology)  or 
“RACT”  are  implemented  in  these  areas 
no  later  than  D^ember  10, 1993  has 
been  met  nor  does  it  analyze  the  specific 
attainment  needs  for  the  three 
nonattainment  ares.  See  sections 
172(c)(1)  and  189(a)  of  the  CAA.  The 
adequacy  of  the  industrial  source 
regulations  to  achieve  the  expected 
emission  reductions  will  be  evaluated 
during  EPA’s  review  of  the  PM-10 
attainment  plan  for  each  of  the  three 
areas. 

V.  Administrative  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit)m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.PA.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  fix>m 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  permanent  waiver  for  Table  2  and  3 
revisions.  OMB  has  agreed  to  continue 
to  temporary  waiver  until  such  time  as 
it  rules  on  ^A’s  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  26, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
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purpoaes  of  judtciel  review  nor  does  it 
extend  the  tinie  within  which  a  petition 
far  pidioial  review  may  be  filed  and 
shatt  not  postpone  the  effectiveness  of 
sech  rule  erection.  This  action  may  not 
be  chailenfed  later  in  proceedings  to 
enforce  its  requirements.  {See  42  U.S.C. 
7607(!bK2» 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference,  intergovernmental 
relations,  Lead,  Nitrogen  dioxide. 

Ozone,  Particulate  matter.  Reporting 
and  Recor^eeprng  requirements,  Sulfur 
oxides. 

Dated:  Jasuaiy  13, 1993. 

Dana  A.  BasaiMBsen, 

Pegional  Administmtor. 

Note:  Inoorporalion  by  reference  of  the 
Implementation  Pian  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1972. 

Title  40,  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  52— [AMENDED] 

1.  The  autkmity  for  part  52 

continues  to  read  as  follows: 

Authority:  42  D.S£.  7401-7671  q. 

Subpait  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  Ic)t97)  to  read  as 
follows: 

§  52.1970  Idonlificetion  of  plan. 
***** 

(c)*  •  ‘ 

(97)  On  October  13. 1989  and 
November  IS.  1991  the  Director  of  the 
Department  of  Environmental  Quality 
submitted  revisions  to  OAR  chapter  340 
Division  30  [Specific  Air  Pollution 
Control  Rules  for  Areas  With  Unique 
Air  Quality  Control  Needs)  as  revisions 
to  the  State  of  Oregon’s  Air  Quality 
Control  Plan  Votume  2  (The  Federal 
Clean  Air  State  Implementation  Plan 
and  Other  State  Regulations). 

(i)  Incorporation  hy  reference. 

(A)  Odtt^r  13, 1989  letter  from  the 
Director -of  the  Department  of 
Environmental  Quality  to  EPA  Region 
10  st^mitting  amendments  to  the 
Oregon  state  implementation  plan. 

(B)  November  15, 1991  letter  from  the 
Director  of  the  Depjartment  of 
Environment^  Quality  to  EPA  Region 
10  submitting  amendments  to  the 
Oregon  state  implementation  plan. 

(C)  Oregon  Aamini^rative  Rule  340 
Divinon  30  (Specific  Air  Pdhittan 
Control  Rules  for  Medford-Ashland  Air 
Quality  MaiiAenance  Area  and  the 


Grants  Pass  Urban  Growth  Area)  -010 
(DefioitioQs):;  -015  (Wood  Waste 
Boilers)  (except  for  (3Kc)>:  -025  (Air 
Conveying  Systems);  -040  (Cliarcoal 
Producing  Plants);  -043  (Control  of 
Fugitive  Emissions  (Medford-Ashland 
AQMA  Only);  -^4  (Requirement  for 
Operating  and  Maintenance  Plans 
(Medford-Ashland  AQMA  Only);  -045 
(Compliance  Schedules);  -046 
(Emission  Limits  Compliance 
Schedules):  -050  (Continuous 
Monitoring);  -055  (Source  Testing:  -065 
(New  Source);  -067  (Rebuilt  Sources):  as 
adopted  by  the  Environmental  Quality 
Conunission  on  September  7^  1989  and 
effective  on  September  7. 1989. 

(O)  Oregon  Administrative  Rule  340 
Division  30  (Specific  Air  Pollution 
Control  Rules  for  Areas  with  Unique  Air 
Quality  Control  Needs)  section  -(X)5 
(Purpose  and  Application;  -010 
(Ele^itions);  -012  (Application);  -015 
(Wood  Waste  Boilers)  (except  for  (SKc)): 
-021  (Veneer  Dryer  Emission 
Limitations);  -030  (Wood  Particle 
Dryers  At  Particleboard  Plants):  -043 
(Control  of  Fugitive  Emissions 
(Medford-Ashland  AQMA  Only);  -044 
(Requirements  for  Operating  and 
Maintenance  Plans  (Medford-Ashland 
AQMA  Only):  -046  (Emission  Limits 
Compliance  Schedules);  -050 
(Continuous  Monitoring); -055  (Source 
Testing):  ^65  (New  Sources);  -067 
(Rebuilt  Sources);  -115  (Dual  Fuel 
Feasibility  Study  for  Wood-Waste 
Boilers);  -200  (Application),  -205 
(Compliance  Schedule  for  Existing 
Sources),  -210  (Woodwaste  Boilers); 
-215  (Wood  Particle  Dryers  At 
Particleboard  Plants);  -220  (Hardboard 
Manufacturing  Plants);  -225  (Air 
Conveying  System),  and  -230  (Fugitive 
Emissions)  as  adopted  by  the 
Enviroomental  Quality  Commission  on 
November  8, 1991  and  effective  on 
November  13. 1991. 

3.  Section  52.1977  is  revised  to  read 
as  follows: 

§  52.1 977  Content  of  approved  SUda 
submitted  impieinentation  plan. 

The  following  sections  of  the  Slate  air 
quality  control  plan  (as  amended  on  the 
dates  indicated)  have  been  approved 
and  are  part  of  the  current  stale 
implementation  plan. 

STATE  OF  OREGON 

AIR  QUAUmr  CONTROL  PROGRAM 

Volume  2 — ^The  Federal  Clean  Air  Act 
ImpdeaientatiosFJan  (and  Other  State 
Regtdalioos) 

Section 


1.  Introduction  f  1-863 

2.  Geaeral  AdLaunJstrfdion  I1-86J 

2.1  Agency  Organization  (1-96) 

2.2  Legal  Au&ority  (1-86) 

2.3  Resources  (1-A6) 

2.4  Intecgovenunental  Cooperaticm  and 
Consultation  (1-96) 

2.5  Miscellaneous  Provisicuis  (1-96) 

3.  Statewide  R^uiatory  Provisions 

3.1  Oregon  Administrative  Rules — Chapter 
340 (1-86) 

Division  12 — Civil  Penalties 
Sec.  030  Definitions  (11-8-^) 

Sec.  035  Consolidation  of  Proceedings  (9- 
25-74) 

Sec.  040  Notice  of  Violation  (12-3-85) 

Sec.  045  Mitigating  and  Aggravating  Factors 
(11-8-88) 

Sec.  050  Air  Quality  Schedule  of  Civil 
Penalties  (11-8-84) 

Sec.  070  Written  Notice  of  Assessment  of 
Civil  Penalty:  When  Penalty  Payable 
(11—8—84) 

Sea  075  Compromise  or  Settlement  of  Civil 
Penalty  by  Director  (11-8-84) 

Division  14 — Procedures  for  Issuance.  Denial, 
ModiHcation,  and  Revocation  of  Permits  (4- 
15-72) 

Sec.  005  Purpose  (4-15-72) 

Sec.  0Q7  Exceptions  (6-10-88) 

Sec.  010  Definitions  (4-15-72),  except  (3) 
"Director”  (6-10-88) 

Sec.  01 5  Type,  Duration,  and  Termination 
of  Permits  (12-16-76) 

Sec.  020  Application  for  a  Permit  (4-15- 
72).  except  (1).  (4)(b),  (5)  (6-10-88) 

Sec.  025  Issuance  of  a  Permit  (4-15-72). 

except  (2).  (3).  (4),  (5).  (6)  (6-10-88) 

Sec.  030  Renewal  of  a  Permit  (4-15-72) 

Sec.  035  Denial  of  a  Permit  (4-15-72) 

Sec.  040  Modification  of  a  Permit  (4-15-72) 
Sec.  045  Suspension  or  Revocation  of  a 
Pennit  (4-15-72) 

Sec.  Q50  Special  Permits  (4-15-72) 

Division  20 — General 

.Sec.  001  Highest  and  Best  Practicable 
Treatment  and  Control  Required  (3-1- 
72) 

Sec.  003  ExoeptionstS— 1— 72) 

Registration 

Sec.  005  Registration  in  General  (9-1-70) 
Sec.  010  Registration  Requirements  (9-1- 
70) 

Sec.  015  Re-registration  (9-1-70) 

Notice  of  Construction  and  Approval  of  Plans 

Sec.  020  Requirement  (.9-1—70) 

Sec.  025  Scope  (3-1-72) 

Sec.  030  Procedure  (9-1-72),  except  (4)(a) 
Order  Prohilutiag  Construction  (4-14- 
89) 

Sec.  032  Compliance  Schedules  (3-1-72) 

Sampling,  Testing,  and  Measurement  of  Air 
Contaminant  Emissions 

Sea  035  Program  (9-1-70) 

Sec.  037  Stack  Heights  , It  Dispersion 
Techniques  (4-25-86) 

Sec.  040  Methods  (9-11-70) 

Sec.  045  Department  Testing  (9-1-70) 
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Sec.  046  Records;  Maintaining  and 
Reporting  (10-1-72) 

Sec.  047  State  of  Oregon  Gean  Air  Act, 
Implementation  Plan  (0-30-85) 

Air  Contaminant  Discharge  Permits 

Sec.  140  Purpose  (1-6-86) 

Sec.  145  DeFinitions  (1-6-76) 

Sec.  150  Notice  Policy  (6-10-88) 

Sec.  155  Permit  Required  (5-31-83) 

Sec.  160  Multiple-Source  Permit  (1-6-76) 
Sec.  165  Fees  (3-14-86) 

Sec.  170  Procedures  For  Obtaining  Permits 
(1-11-74) 

Sec.  175  Other  Requirements  (6-20-79) 

Sec.  180  Registration  Exemption  (6-20-79) 
Sec.  185  Permit  Program  For  Regional  Air 
Pollution  Authority  (1-6-76) 

Conflict  of  Interest 

Sec.  200  Purpose  (10-13-78) 

Sec.  205  Definitions  (10-13-78) 

Sec.  210  Public  Interest  Representation  (10- 
13-78) 

Sec.  215  Disclosure  of  Potential  Conflicts  of 
Interest  (10-13-78) 

New  Source  Review 

Sec.  220  Applicability  (9-8-81) 

Sec.  225  Definitions  (10-16-84) 

Sec.  230  Procedural  Requirements  (10-16- 
84),  except  (3)(d)  (6-10-88) 

Sec.  235  Review  of  New  Sources  and 
Modifications  for  Compliance  With 
Regulations  (9-8-81) 

Sec.  240  Requirements  for  Sources  in 
Nonattainment  Areas  (4-18-83) 

Sec.  245  Requirements  for  Sources  in 
Attainment  or  Unclassified  Areas 
(Prevention  of  Significant  Deterioration) 
(10-16-85) 

Sec.  250  Exemptions  (9-8-81) 

Sec.  255  Baseline  for  Determining  Credit  for 
Offsets  (9-8-81) 

Sec.  260  Requirements  for  Net  Air  Quality 
Benefit  (4-18-83) 

Sec.  265  Emission  Reduction  Credit 
Banking  (4-18-83) 

Sec.  270  Fugitive  and  Secondary  Emissions 
(9-8-81) 

Sec.  275  Repealed 

Sec.  276  Visibility  Impact  (10-16-85) 

Plant  Site  Emission  Limits 
Sec.  300  Policy  (9-8-81) 

Sec.  301  Requirement  for  Plant  Site 
Emission  Limits  (9-8-81) 

Sec.  305  Definitions  (9-8-81) 

Sec.  310  Criteria  for  Establishing  Plant  Site 
Emission  Limits  (9-8-81) 

Sec.  315  Alternative  Emission  Controls  (9- 
8-81) 

Sec.  320  Temporary  PSD  Increment 
Allocation  (9-8-81) 

Stack  Heights  and  Dispersion  Techniques 
Sec.  340  DeHnitions  (4-18-83) 

Sec.  345  Limitations  (4-18-83) 

Sec.  350  Purpose  and  Applicability  (1-2- 
91) 

Sec.  355  Definitions  (1-2-91) 

Sec.  360  Planned  Startup  and  Shutdown. 
(1-2-91) 

Sec.  365  Scheduled  Maintenance  (1-2-91) 
Sec.  370  Upsets  and  Breakdowns  (1-2-91) 


Sec.  375  Reporting  Requirements  (1-2-91) 
Sec.  380  Enforcement  Action  Criteria  (1-2- 
91) 

Division  21 — Industrial  Contingency 
Requirements  for  PM-10  Nonattainment 
Areas 

Sec.  200  Purpose  (11-13-91) 

Sec.  205  Relation  to  Other  Rules  (11-13-91) 
Sec.  210  Applicability  (11-13-91) 

Sec.  215  DeHnitions  (11-13-91) 

Sec.  220  Compliance  Schedule  for  Existing 
Sources  (11-13-91) 

Sec.  225  Wood-Waste  Boilers  (11-13-91) 

Sec.  230  Wood  Particulate  Dryers  at 
Particleboard  Plants  (11-13-91) 

Sec.  235  Hardboard  Manufacturing  Plants 
(11-13-91) 

Sec.  240  Air  Conveying  Systems  (11-13-91) 
Sec.  245  Fugitive  Emissions  (11-13-91) 

Division  22 — General  Gaseous  Emissions 
Sulfur  Content  of  Fuels 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Residual  Fuel  Oils  (8-25-77) 

Sec.  015  Distillate  Fuel  Oils  (3-1-72) 

Sec.  020  Coal  (1-29-82) 

Sec.  025  Exemptions  (3-1-72) 

General  Emission  Standards  for  Sulfur 
Dioxide 

Sec.  050  Definitions  (3-1-72) 

Sec.  055  Fuel  Burning  Equipment  (3-1-72) 
Sec.  300  Reid  Vapor  Pressure  for  Gasoline, 
except  that  in  Paragraph  (6)  only 
sampling  procedures  and  test  methods 
specified  in  40  CFR  Part  80  are  approved 
(6-15-89) 

Division  23 — Rules  for  Open  Burning 

Sec.  022  How  to  Use  These  Open  Burning 
Rules  (9-8-81) 

Sec.  025  Policy  (9-8-81) 

Sec.  030  Definitions  (6-16-84) 

(15)  "Disease  and  Pest  Control”  (11-13-91) 
Sec.  035  Exemptions,  Statewide  (6-14-84) 
Sec.  040  General  Requirements  Statewide 
(9-8-81) 

Sec.  042  General  Prohibitions  Statewide  (6- 
16-84) 

Sec.  043  Open  Burning  Statewide  (11-13- 
91) 

Sec.  045  County  Listing  of  Specific  Open 
Burning  Rules  (9-8-81) 

Sec.  090  Coos,  Douglas,  Jackson  and 
Josephine  Counties  (11-13-91) 

Open  Burning  Prohibitions 

Sec.  055  Baker,  Clatsop,  Crook,  Curry, 

Deschutes,  Gilliam,  Grant,  Harney,  Hood 
River,  Jefferson,  Klamath,  Lake,  Lincoln, 
Malheur,  Morrow,  Sherman,  Tillamook, 
Umatilla,  Union,  Wallowa,  Wasco  and 
Wheeler  Counties  (9-8-81) 

Sec.  060  Benton,  Linn,  Marion,  Polk,  and 
Yamhill  Counties  (6-16-84) 

Sec.  065  Clackamas  County  (6-16-84) 

Sec.  070  Multnomah  County  (6-16-84) 

Sec.  075  Washington  County  (6-16-84) 

Sec.  080  Columbia  County  (9-8-81) 

Sec.  085  Lane  County  (6-16-84) 

Sec.  090  Coos,  Douglas,  Jackson  and 
Josephine  Counties  (9-8-81) 

Sec.  100  Letter  Permits  (6-16-84) 

Sec.  105  Forced  Air  Pit  Incinerators  (9-8- 
81) 


Sec.  110  Records  and  Reports  (9-8-81) 

Sec.  115  Open  Burning  Control  Areas  (6- 
16-84) 

Division  24 — ^Motor  Vehicles 

Motor  Vehicle  Emission  Control  Inspection 
Test  Criteria,  Methods  and  Standarcb 
Sec.  300  Scope  (4-1-85) 

Sec.  301  Boundary  Designations  (9-9-88) 

Sec.  305  Definiations  (4-1-85) 

Sec.  306  Publicly  Owned  and  Permanent 
Fleet  Vehicle  Testing  Requirements  (12- 
31-83) 

Sec.  307  Motor  Vehicle  Inspection  Program 
Fee  Schedule  (8-1-81) 

Sec.  310  Light  Duty  Motm  Vehicle 

Emission  Control  Test  Method  (9-9-88) 
Sec.  315  Heavy  Duty  Gasoline  Motor 
Vehicle  Emission  Control  Test  Method 
(12-31-83) 

Sec.  320  Light  Duty  Motor  Vehicle 

Emission  Control  Test  Criteria  (9-9-88) 
Sec.  325  Heavy  Duty  Gasoline  Motor 
Vehicle  Emission  Control  Test  Criteria 
(9-9-88) 

Sec.  330  Light  Duty  Motor  Vehicle 

Emission  Control  Cutpoints  or  Standards 
(8-1-81)  Subpart  (3)  (9-12-86) 

Sec.  335  Heavy  Duty  Gasoline  Motor 
Vehicle  Emission  Control  Emission 
Standards  (9-12-86) 

Sec.  340  Criteria  for  Qualifications  of 
Persons  Eligible  to  Inspect  Motor 
Vehicles  and  Motor  Vehicle  Pollution 
Control  Systems  and  Execute  Certificates 
(12-31-83) 

Sec.  350  Gas  Analytical  System  Licensing 
Criteria  (9-9-88) 

Division  25 — Specific  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Burners 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Statement  of  Policy  (3-1-72) 

Sec.  015  Authorization  to  Operate  a 
Wigwam  Burner  (3-1-72) 

Sec.  020  Repealed 

Sec.  025  Monitoring  and  Reporting  (3-1- 

72) 

Hot  Mix  Asphalt  Plants 
Sec.  105  Definition  (3-1-73) 

Sec.  110  Control  Facilities  Required  (3-1- 

73) 

Sec.  115  Other  Established  Air  Quality 
Limitations  (3-1-73) 

Sec.  120  Portable  Hot  Mix  Asphalt  Plants 
(4-18-83) 

Sec.  125  Ancillary  Sources  of  Emission — 
Housekeeping  of  Plant  Facilities  (3-1- 
73) 

Primary  Aluminum  Plants 

Sec.  255  Statement  of  Purpose  (6-18-82) 

Sec.  260  Definitions  (6-18-82) 

Sec.  265  Emission  Standards  (6-18-82) 

Sec.  270  Special  Problem  Areas  (12-25-73) 
Sec.  275  Highest  and  Best  Practical 

Treatment  and  Control  Requirement  (12- 
25-73) 

Sec.  280  Monitoring  (6-18-82) 

Sec.  285  Reporting  (6-18-82) 

Specific  Industrial  Standards 
Sec.  305  Definitions  (11-13-91) 

Sec.  310  General  Provisions  (5-30-86) 
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Sec.  315  Veneer andnywood 

laanuiactucu^  Operations  |1 1-1 3-01) 
Sec.  320  Particleboai^  Manufacturing 
Operations  (5-30-86) 

Sec.  325  HardboardManofecturing 
Opezatkan  (5-3a-86) 

Reguiatioas  far  Sulfite  Fulp  MtUs 
Sec.  350  Definitions  (5-23-80) 

Sea  355  Statement  ad  Purpose  (5-23-80) 

Sec.  360  Minimtua  EroiestOB  Standards  (5- 
23^ 

Sea  36S  Repealed 

Sec.  370  Monitoring  and  Reporting  (5-23- 

80) 

Sec.  375  Repealed 

Sea  380  fixaeptionas  (5-23-80) 

Laterite  Ora  Production  OfForronickel 

Sea  405  Statement  of  Purpose  <(3-1-72) 

Sea  410  Definitions  (3-1-72) 

Sec.  415  Emission  Studards  <(3-1—72) 

Sea  420  Highest  and  Best  Practicable 
Treatment  and  Control  Requited  (3-1- 
72) 

Sec.  425  Compliance  Schedule  (3-1-72) 

Sec.  430  Monitoring  and  Reporting  (3-1- 
72) 

Division  26 — Rules  for  Open  Field  Burning 
(Willamette  Vadfay) 

Sec.  001  iirtrodnction  (7-3-84) 

Sec.  003  Policy  13-7-84) 

Sec.  005  Definitions  13-7-84) 

Sec.  010  General  Requirement  (3-7-64) 

Sec.  Oil  Repealed 

Sec.  012  Registration,  Permits,  Fees, 

Records  (3-7-84) 

Sec.  013  Acreage  Limitations,  Aflocations 
(3-7-84) 

Sea  015  Daily  Burning  AuthoriEatian 
Critoria  (3-7-84) 

Sec.  020  Repealed 

Sec.  025  Civil  Penalties  (3-7-84) 

Sea  030  Repealed 
Sec.  031  Bumiag  by  Public  Agencies 
(Training  Fms)  (3-7-84) 

Sec.  035  Experimental  Burning  (3-7-84) 

Sec.  040  Enieigeocy  Burning.  C^ation  (3- 
7-84) 

Sec.  045  Approved  Alternative  Methods  of 
Burning  (Propane  Flaming)  (3-7-84) 
Division  27 — ^Air  PoRutkm  Emergencies 
Sec.  005  Introduction  (5-20-88) 

Sec.  010  Episode  State  Criteria  i^or  Air 
Pollution  Emergencies  (5-20-88) 

Sec.  012  Special  Conditions  (5-20-88) 

Sea  015  Source  Emission  Reduction  Plans 
(10-24-83) 

Sec.  020  Repealed 

Sec.  025  Regional  Air  Pollution  Authorities 
(10-24-83) 

Sec.  035  Operation  and  Maintmance 
Manual  (10-2<4-R3j 

Division  30 — Specific  Air  PoWution  Control 
Rules  for  ^e  Medford-Ashland  Air  Quality 
Mamtenanoe  Area 

Sea  005  Purposes  and  Application  (1 1-1 3- 
*91) 

Sec.  010  Definitions  (11-13-01) 

Sea  012  Application  (11-13-91) 

Sec.  015  Wood  Waste  Boilers  (11-13-91) 
except  (3)(c) 

Sec  020  Veneer  Dryer  Emission  Limitations 
(1-28-80) 


Sea  <021  Veneer  Dryer  Emission  Limitations 
(1J-43HB1J 

Sec.  025  Air  Conveying  Systems  (9-7-.89) 
Sec.  030  Wood  Particle  Dryers  at 
Partideboard  Wants  (11-13-91) 

Sec.  031  Hardwood  Manufiicturing  Plants 
(5-6-81) 

Sec.  035  Wigwam  Waste  Burners  (10-29- 
8Q) 

Sec.  040  Charcoal  Producing  Plants  (9-7- 
89) 

Sec.  043  Control  of  Fugitive  &nissions 
(Medford-Ashland  ^lyj  (11-13-91.) 

Sec.  044  Requirement  for  Operation  and 
Maintenance  Plar»  (Medford-Asbland 
Only)  (11-13-91) 

Sea  045  Compliance  Schedule  (9-7-89) 
Sec.  046  Emission  Limits  Compliance 
Schedules  (11-13-81) 

Sec.  050  Continuous  Monitoring  (11-13-01) 
Sec.  055  Source  Testing  (11-13-91) 

Sec.  060  Repealed 

Sec.  065  New  Sources  (11-13-91) 

Sec.  067  Rebuilt  Sources  (11-13-91) 

Sec.  070  Open  Burning  (4-7-78) 

Sec.  115  Dud  Fuel  Feasibility  Study  for 
Wood-Waste  Boilers  (11-1 3-91) 

Sec.  200  Appilication  (11— 13-91) 

Sec.  205  C^pliance  Schedule  for  Existing 
Sources  (11-13-91) 

Sec.  210  Woodwaste  Boilers  (11-13-91) 

Sec.  215  Wood  Particle  Dryers  At 
Parficldjoard  Plants  (11-13-91) 

Sec.  220  Hardboard  Manufacturing  Plants 
(11-13-91) 

Sec.  225  Air^nveying  Systems  (11-13-91) 
Sec.  230  Fugitive  Emissions  (11-13-91) 
Division  31 — Ambient  Air  Quality  Standards 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Purpose  and  Scope  of  Ambient  Air 
Quality  Standards  (3-1-72) 

Sec.  015  Suspended  Particulate  Matter  (3- 
1-72) 

Sec.  020  Sulfur  Dioxide  (3-12-72) 

Sec.  025  Carbon  Monoxide  (3-1-72) 

Sec.  030  Ozone  (1-29-82) 

Sec.  035  Hydrocarbons  (3-1-72) 

Sec.  040  NKrogen  Dioxide  (3-1-72) 

Sec.  045  Repealed 
Sec.  050  Repealed 

Sec.  055  Ambient  Air  Quality  Standard  for 
L*Bd  (1-21^3) 

Prevention  of  Significant  Deterioration 
Sec.  100  General  (€-22-79!) 

Sec.  1 10  Ambient  Air  Increments  (6-22-79) 
Sec.  115  Ambient  Air  Ceilings  (6-22-79) 
Sec.  120  Restrictions  on  Area 
Oassifications  (0-22-79) 

Sec.  125  Repealed 

Sec.  130  Redesignation  (6-22-79) 

Division  34 — Residential  Wood  Heating 
Sea  001  Purpose  (11-13-91) 

Sec.  005  Definitions  (11-13-91) 

Sec.  010  Requirements  for  Sale  of 
Woodstoves  (11-1.3-91) 

Sec.  615  Exemptions  (11-13-91) 

Sec.  020  Civil  Penalties  (1 1—13-93 ) 

Sec.  050  Emission  Performance  Standards  & 
Certification  (11-13-81) 

Sec.  055  Efficiency  Testing  Criteria  ft 
Procedures  (1 1-13-81) 

Sec.  0€0  General  Gertificat  ion  Procedures 
(11-13-91) 


Sec.  065  Changes  in  Woedstove  Design  (11- 
13-91) 

Sec.  070  Labelling  Requirements  (11-13- 
91) 

Sec.  075  Removable  Label  (11-13-91) 

Sec.  080  Labe4  Approval  (11-13-91) 

Sec.  085  Laboratory  Accreditation 
Requirements  (11-13-91) 

Sec.  090  Accreditation  Criteria  (11-13-91) 
Sec.  095  A^qilication  for  Labmatory 
Efficiency  Accreditation  (1 1-13-91) 

Sec.  100  On-Site  Laboratory  Inspection  and 
Stove  Testily  Proficiency  Demonstration 
(11-13-91) 

Sec.  105  Accreditation  Application 

Deficiency,  Notification  and  Resolution 
(11-13-91) 

Sec.  110  Final  Department  Administrative 
Review  and  Certification  of 
Accreditation  (11-13-91) 

Sec.  115  Revocation  and  Appeals  (11-13- 
91) 

Sec.  150  AppUcabiUty  (ll-13-r91) 

Sec.  155  Determination  of  Air  Stagnation 
Conditioas  (11-13-91) 

Sec.  160  Prohibition  on  Woodbuming 

During  Periods  of  Air  Stagnation  (11-13- 
91) 

Sec.  165  Public  Information  Prpgrann  (11- 
13-91) 

Sec.  170  Enforcement  (11-13-91) 

Sec.  175  Suspension  of  Department 
Program  (11-13-91) 

Sec.  200  Ajqilicability  (11-13-91) 

Sec.  210  Removal  and  Destruction  of 
Uncertified  Stove  Upon  Sale  of  Home 
(11-13-01) 

Sec.  215  Home  Seller’s  Responsibility  to 
Disclose  (1 1-13— 91 ) 

3.2  Lane  Regional  Air  Pollution  Authority 
Regulations 

Title  11  Policy  and  General  Provisions 
11-005  Policy  (10-9-79) 

11- OlO  Construction  and  Validity  (10-9-  , 

79) 

Title  12  General  Duties  and  Powers  of 
Board  and  Director 

12- 005  Authority  of  the  Agency  (11-8-83) 
12-010  Duties  and  Powers  of  the  Board  of 

Directors  (11-8-83) 

12-020  Duties  and  Function  of  the  Director 
(11-8-83) 

12-025  Conflict  of  Interest  (9-9-88) 

12-035  Public  Records  and  Confidential 
Information  (11-8-83) 

Title  14  Definitions  (7-12-88) 

Title  15  Enforcement  Procedure  and  Civil 
Penalties 

15-001  Policy  (5-25-90) 

1 5-005  Definitions  (5-25-90) 

15-010  Consolidation  of  Proceedings  (5- 
25-90) 

1 5-015  Notice  of  Violation  (5-25-90) 

1 5-020  Enforcement  Actions  (5-25-90) 
15-025  Civfl  Penalty  Scdiedule  Matrices  (5- 
25-90) 

15-030  Civil  Penalty  Determination 

Procedure  (Mitigating  and  Aggravating 
__  Factors)  (5-25-90) 

1 5-035  Written  Notice  of  Assessment  at 
Civil  Penalty — When  Penalty  Payable  (5 
25-90) 
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15-040  CarapnxniseorSettlementofCivU 
Punaky  by  Director  (5-2S-90) 

15-045  Stipulated  Penalties  (5-2S-90) 

1 5-050  Air  Qu^y  Classification  of 
Violation  (5-25—90) 

1 5-055  Scope  of  Applicability  (S-2S— 90) 
15-060  Appeals  (5-25-90) 

Title  32  Emission  Standards 

32-005  General  (9-14-82) 

32-010  Restrictioa  on  Emission  of  Visible 
Air  Cxintaminantsr  Including  Veneer 
Dryers  (9-14-82) 

32-025  Exceptions — Visible  Air 
Contaminant  Standards  (9-14-82) 

32-030  Particulate  Matter  Weight  Standards 
(9-14-82) 

32-035  Particulate  Matter  Weight 

Standards-Existing  Sources  (9-14-82) 

32-040  Particulate  Matter  Weight 
Standards-Nesw  Sources  (9-14-82) 

32-045  Process  Weight  Emission 
Limitations  (9-14-82) 

32-055  Particulate  Matter  Size  Standard  (9- 
14-82) 

32-060  Airborne  Particulate  Matter  (9-14- 
82) 

32-065  Sulfur  Dioxide  Emission 
Limitations  (9-14-82) 

32-100  Plant  Site  Emission  Limits  Pt^cy 
(9-14-82) 

32-101  Requirement  for  Plant  Site  Emission 
Limits  (^14-82) 

32-102  Criteria  for  Establishing  Plant  Site 
Emission  Limits  (9-14-82) 

32-103  Alternative  Emission  Controls 
(Bubble)  (9-14-82) 

32-104  Temporary  PSD  Increment 
Allocation  (11-8-83) 

32-800  Air  Conveying  Systems  (1-8-85) 

32- 990  Other  Emissions  (11-8-83) 

Title  33  Prohibited  Practices  and  Control  of 
Special  Classes 

33- 020  Incinerator  and  Refuse  Burning 

Equipment  (5-15-79) 

33-025  Wigwam  Waste  Burners  (5-15-79) 

33-030  Concealment  and  Masking  of 
Emissions  (5-15-79) 

33-045  Gasdine  Tanks  (5-15-79) 

33-055  Sulfur  Content  of  Fuels  (5-15-79) 

33-060  Board  Products  Industries  (5-15- 
79) 

33-065  Charcoal  Producing  Plants  (5-15- 
79) 

33- 070  Kraft  Pulp  Mills  (9-14-82) 

Title  34  Air  Contaminant  Discharge  Permits 

34- 001  General  Policy  and  Discussion  (1- 

9-90) 

34-005  Definitions  (1-9-90) 

34-010  General  Procedures  for  Obtaining 
Permits  (1-9-90) 

34-015  Special  Discharge  Pennit  Categories 
(1-9-90) 

34-020  Discharge  Permit  Duration  (1-9-90) 

34-025  Discharge  Permit  Fees  (1-9-90) 

34-030  Source  Emission  Tests  (1-9-90) 

34-035  Upset  Conditions  (1-9-90) 

34-040  Records  (1-9-90) 

34-045  General  Procedures  for  Registration 
(1-9-90) 

34-050  Compliance  Schedules  fur  Existing 
Sources  Affected  by  New  Rules  (1-9-90) 
Title  38  New  Source  Review 
38-001  General  Applicability  (7-12-88) 
38-005  Definitions  (7-12-88) 


38-010  General  Requirefnents  for  Major 
Sources  and  Major  Modifications  (7-12- 
881 

38-015  Additional  Requirements  for  Major 
Sources  or  Major  Modifications  Locat^ 
in  NoBattainment  Areas  (7-12-88) 

38-020  Additional  Requirements  for  Major 
Sources  or  Major  Modifications  in 
Attainment  or  Unclassified  Areas 
(Prevention  of  Significant  Deterioration) 
(7-12-88) 

38-025  Exemptions  for  Major  Sources  and 
Major  Modifications  (7-12-88) 

38-030  Baseline  for  Determining  Credits  for 
Offsets  (7-12-881 

38r-03S  Requirements  for  Net  Air  Quality 
Benefit  for  Major  Sources  and  Major 
Modifications  (7-12-88) 

38-040  Emission  Reduction  Credit  Banking 
(7-12-88) 

38-045  Requirements  for  Non-Major 
Sources  and  Non-Major  Modifications 
(7-12-88) 

38-050  Stack  Height  and  Dispersion 
Techniques  (7-12-88) 

Tide  47  Rules  for  Open  Outdoor  Burning 
47-001  General  Policy  (8-14-84) 

47-006  Statutory  Exemptions  from  These 
Rules  (8-14-84) 

47-010  Definitions  (8-14-84) 

47-015  Open  Burning  Requirements  (8-14- 

84) 

47-020  Letter  Permits  (8-14-84) 

47-025  Records  and  Reports  (8-14-84) 
47-030  Summary  of  Seasons,  Areas,  and 
Permit  Requirements  for  Open  Outdoor 
Burning  (8-14-84) 

Title  50  Ambient  Air  Standards 
50-005  General  (7-12-88) 

50-015  Suspended  Particulate  Matter  (7- 
12-88) 

50-025  Sulfur  Dioxide  (7-12-88) 

50-030  Carbon  Monoxide  (7-12-88) 

50-035  Ozone (7-12-88) 

50-040  Nitrogen  Dioxide  (7-12-88) 

50- 045  I^d  (7-12-88) 

Title  51  Air  Pollution  Emergencies 

51- 005  Introduction  (7-12-881 
51-010  Episode  Criteria  (7-12-88) 

51-015  Emission  Reduction  Plans  (7-12- 

88) 

51-020  Preplanned  Abatement  Strategies 
(7-12-88) 

51-025  Implementation  (7-12-88) 

4.  Control  Strate^es  for  Nonattainment 
Areas  (1-86) 

4.1  Portland-Vancouver  AQMA — Total 
Suspended  Particulate  (12-19-80) 

4.2  Portland-Vancouver  AQMA — Carbon 
Monoxide  (7-16-82) 

4.3  Portland-Vancouver  AQMA — Ozone  (7- 
16-82) 

4.4  Salem  Nonattainment  Area — Carbon 
Monoxide  (7-79) 

4.5  Sal«n  Nonattainment  Area — Ozone  (9- 
19-80) 

4.6  Eugene-Spriugfiold  AC^A — Total 
Suspended  Particulate  (1-30-81) 

4.7  Eugene-Springfield  AQMA — Carbon 
Monoxide  (6-20-79) 

4.8  Medfbrd-Ashland  AQMA — Ozone  (1- 

85) 


4.9  Medfbrd-Ashland  AC^A — Carboa 
Monoxide  (8-82) 

4.10  Medfbrd-Ashland  AQMA — Particulate 
Matter  (4-0) 

4.11  Grants  Pass  Nonattainment — Carbon 
Monaxide  (10-84) 

5.  Control  Strategies  for  Attainment  and 
Nonattainment  Areas  (1-86) 

5.1  Statewide  Cbntiot  Strategies  for  Lead 
(1-85) 

5.2  Visibility  Protection  Plan  (10-24-88) 

5.3  Prevention  of  Significant  Deterioration 
(1-86) 

6.  Ambient  Air  Quality  Monitoring  Program 

6. 1  Air  Monitoring  Network  (1-86) 

6.2  Data  Handling  and  Analirsis  Procedures 
(1-86) 

6.3  Episode  Monitoring  (1-86) 

7.  Emergency  Action  Plan  (1-86) 

8.  Public  Involvement  (1-86) 

9.  Plan  Revisions  and  Reporting  (1-86) 

OAR  Chapter  629-43-043  Smoke 
Management  Plan  Administrative  Rule  (12- 
12-86) 

Directive  1-4-1-601  Operational  Guidance 
for  the  Oregon  Smoke  Management  Program 
(12-86) 
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40  CFR  Part  52 

[NM-1&-1-5622:  FRL-4593-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  New 
Mexico;  Revision  to  the  State 
Implementation  Plan  for  Permit 
Streamlining  (or  QualKied  Internal 
Combustion  Compressor  Engines  and 
Turbinea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  document  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include 
Part  Four  of  Air  Quality  Control 
Regulation  (ACJCR)  702 — Source  Qass 
Permit  Streamlining.  The  new 
provisions  allow  for  a  streamlined 
permitting  procedure  for  certain  intemai 
combustion  compressor  engines  and 
turbines  which  qualify.  For  these 
qualified  sources,  the  new  streamlining 
process  shortens  the  lime  required  to 
obtain  a  pennit,  providing  an  incentive 
to  install  air  pollution  control 
equipment  to  meet  the  emission  limits 
specified  for  the  sources  in  AQCR  702, 
Part  Four.  The  permit  streamlining 
process  does  not  include  major  sources 
or  any  sources  subject  to  Section  113  oi 
the  Clean  Air  Act.  National  Emissions 
Standards  for  Hazardous  Air  Pollutauts 
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(NESHAP)  or  subject  to  New  Mexico 
AQCR  702,  Part  Three — ^Permits  for 
Toxic  Air  Pollutants,  and  the  National 
Ambient  Air  Quality  Standards 
(NAAQS),  New  Mexico  Ambient  Air 
Quality  Standards  (NMAAQS),  and 
Prevention  of  Significant  Deterioration 
(PSD)  increments  must  be  protected.  In 
addition,  all  applicable  Federal 
(including  applicable  New  Source 
Performance  Standards  (NSPS))  and 
State  regulations  must  continue  to  be 
met  by  the  qualified  sources.  AQCR  702, 
Part  Four,  was  filed  with  the  State 
Records  and  Archives  Center  on  May 
12. 1992,  and  was  submitted  by  the 
Governor  to  EPA  by  cover  letter  dated 
June  16, 1992. 

DATES:  This  action  will  become  effective 
on  April  26, 1993  unless  notice  is 
received  by  March  25, 1993  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T-AP), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Mr.  Jerry  Kurtzweg  (ANR-443), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

New  Mexico  Environment  Department,  Air 
Quality  Bureau,  1190  St.  Francis  Drive, 
room  So.  2100,  Santa  Fe,  New  Mexico 
87503. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch.  U.S.  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  Telephone  (214)  655-7258. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  New  Mexico  (New  Mexico 
Environmental  Improvement  Board) 
adopted  a  new  section  to  AQCR  702 
(Permits),  entitled  Part  Four — Source 
Class  Permit  Streamlining,  on  April  22. 
1992.  The  new  provisions  allow  for  a 
streamlined  permitting  procedure  for 
certain  internal  combustion  (IC) 
compressor  engines  and  turbines  which 
qualify.  The  permit  review  process  will 
take  less  time  than  normal  permit 
processing  under  AQCR  702,  Parts  One 
and  Two.  Normal  permit  processing 
under  AQCR  702,  Parts  One  and  Two, 
provides  that  the  New  Mexico 
Environment  Department  (Department) 


will  process  permits  in  120  days,  or  180  ' 
days  if  a  public  hearing  is  held.  For 
qualified  sources  imder  AQCR  702,  Part 
Four,  the  new  streamlining  process 
shortens  the  time  required  to  obtain  a 
permit,  providing  an  incentive  to  install 
air  pollution  control  equipment  to  meet 
the  emission  limits  specified  for  the 
sources  in  AQCR  702,  Part  Four.  It  is 
important  to  note  that  the  public  notice 
requirements  for  the  source  class  permit 
streamlining  procedures  for  qualified 
internal  combustion  compressor  engines 
and  turbines  in  AQCR  702,  Part  Four, 
were  met  by  the  public  hearing  held  on 
April  9, 1992.  This  allowed  for  a  general 
source  class  category  permit  (i.e.,  for 
qualified  internal  combustion 
compressor  engines  and  turbines  only) 
to  be  reviewed  by  the  public.  The 
permit  streamlining  process  does  not 
include  major  sources,  any  sources 
subject  to  section  112  of  the  Clean  Air 
Act  NESHAP,  or  subject  to  New  Mexico 
AQCR  702,  Part  Three — Permits  for 
Toxic  Air  Pollutants,  and  the  NAAQS, 
NMAAQS  and  PSD  increments  will  be 
protected.  In  addition,  all  applicable 
Federal  and  State  regulations  must 
continue  to  be  met  by  the  qualified 
sources.  AQCR  702,  Part  Two,  Section 
O,  entitled  "Source  Class  Exemption 
Process  (Permit  Streamlining)”, 
provides  the  authority  for  the 
development  of  Part  Four.  The  latest 
revisions  to  Parts  One  and  Two  of 
AQCR  702  were  approved  by  EPA 
pursuant  to  section  110  of  the  Federal 
Clean  Air  Act  on  November  12, 1991,  at 
56  FR  57492-57495.  Part  Three  of 
AQCR  702,  concerning  permits  for  air 
toxics,  has  not  been  submitted  to  EPA 
for  inclusion  into  the  New  Mexico  SIP. 

The  Governor  of  New  Mexico 
submitted  Part  Four  of  AQCR  702  to 
EPA  by  cover  letter  dated  June  16, 1992. 
The  intent  of  Part  Four  is  to:  (1) 

Expedite  the  processing  of  permit 
applications  for  those  facilities  which 
do  not  significantly  impact  the  air 
quality  of  New  Mexico;  (2)  improve  air 
quality  with  technology  incentives;  (3) 
reduce  nuisance  complaints  by 
restricting  sources  fi-om  locating  near 
residential  areas,  recreational  areas  and 
schools;  and  (4)  allow  the  State  to  focus 
more  resources  on  other  more 
substantial  air  quality  management 
issues.  AQCR  702,  Part  Four,  covers 
only  simple  compressor  stations  in  low 
emission  areas  which  do  not  have 
significant  air  quality  impacts.  For 
sources  qualifying  under  AQCR  702, 
Part  Four,  for  permit  streamlining,  the 
120  days  time  limit  for  permit 
processing  is  reduced  to  60  days  (90 
days  if  a  public  hearing  is  held)  or  30 
days  (for  stations  with  de  minimis  air 


quality  impacts).  The  provisions  Qf 
AQCR  702,  Part  Four,  discussed  in 
detail  in  the  Technical  Support 
Document,  are  briefly  outlined  below. 

Analysis  of  State  Submission 
1.  Procedural  Background 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  The  EPA’s  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V  (1991),  as 
amended  by  56  FR  42216  (August  26, 
1991).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

The  State  of  New  Mexico  held  a 
public  hearing  on  April  9, 1^92,  to 
entertain  public  comment  on  the 
proposed  provisions  to  AQCR  702  for 
source  class  permit  streamlining.  Public 
comments  of  support  for  the  provisions 
were  received  by  the  State.  Following 
the  public  hearing  and  consideration  of 
public  comments,  the  SIP  revision  was 
adopted  by  the  State  and  filed  with  the 
State  Records  and  Archives  Center  on 
May  12, 1992.  The  SIP  revision  was 
submitted  by  the  Governor  to  EPA  by 
cover  letter  dated  June  16, 1992. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  The 
submittal  was  found  to  be  complete  on 
September  16, 1992,  and  a  letter  dated 
September  16, 1992,  was  forwarded  to 
the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  As  noted  in  today’s  action,  EPA 
is  approving  this  New  Mexico  SIP 
submittal  because  the  provisions  fully 
comply  with  Federal  new  source  revi°' 
requirements  and  will  ensure 
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attainment  end  maintenance  of  tbe 
NAAQS  and  PSD  increments. 

2.  Review  of  AQCF  702,  Part  Four 

The  State  of  New  Mexico  has  adopted 
AQCR  702,  Part  Four,  in  order  to 
provide  a  new  section  for  permit 
streamlining.  As  previously  cited, 

AQCR  702,  Part  Two,  Section  O, 
entitled  “Source  Class  Exemption 
Process  (Permit  Streamlining)", 
provides  the  authority  for  the 
development  of  AQCR  702,  Part  Four. 
Section  O  of  AQCR  702  allows  permit 
streamlining  with  certain  caveats.  These 
caveats  include  no  exemptions  from 
PSD,  nonattainment,  NESHAPS,  and 
NSPS  requirements,  include  review  and 
approval  by  EPA  of  specific 
streamlining  provisions  (i.e.,  AQCR  702, 
Part  Four),  include  the  requirement  of 
substantial  knowledge  of  the  specific 
source  classes  propo.sed  for 
streamlining,  and  include  protection  of 
all  NAAQS  and  PSD  increments.  AQCR 
702,  Part  Four,  describes  certain  types  of 
sources  (in  this  case  limited  to 
reciprocating  internal  combustion 
engines  including  portable  or  temporary 
engines,  and  turbines)  which  could 
qualify  for  permit  streamlining,  and 
outlines  permit  streamlining 
requirements.  The  New  Mexico 
Environment  Department  has 
substantial  experience  permitting  these 
source  classes,  which  have  sufficiently 
common  characteristics  of  operation, 
process  technology,  emissions,  and 
emission  control  technology.  The 
provisions  of  AQCR  702,  Part  Four, 
adequately  meet  the  requirements 
outlined  in  section  O  of  AQCR  702,  Part 
Two,  for  a  permit  streamlining  process 
(general  source  category  permit 
process).  For  a  detailed  explanation  of 
each  subsection  in  AQCR  702,  Part 
Four,  being  approved  today,  please  refer 
to  the  Technical  Support  Document.  A 
brief  summary  of  the  provisions  is 
presented  in  the  following  paragraphs. 

AQCR  702,  Part  Four,  is  applicable 
only  for  qualified  reciprocating  internal 
combustion  engines,  including  portable 
or  temporary  engines,  and  for  qualified 
turbines.  Major  stationary  sources  as 
defined  by  PSD  and  any  source  located 
in  Bernalillo  County  or  within  15 
kilometers  (km)  of  the  County  line,  do 
not  qualify  for  the  streamlined 
permitting  process  under  AQCR  702,  - 
Part  Four.  The  qualified  source  must  be 
remote,  must  be  located  outside  of,  or 
must  not  affect  a  nonattaimnent  area, 
and  must  insignificantly  affect  ambient 
air  quality.  In  addition,  the  source  must 
comply  with  one  of  the  following  three 
criteria. 


A.  The  total  potential  to  emit  of  each 
regulated  contaminant  from  all 
sources  at  the  facility  must  be  less 
than  40  tons  per  year;  or 

B.  The  total  potential  to  emit  of  each 
regulated  contaminant  from  all 
emission  sources  at  the  fecility  must 
be  less  than  100  tons  per  year  and  the 
impact  on  the  ambient  air  from  ell 
sources  at  the  facility  must  be  less 
than  ambient  significance  levels;  or 

C.  (i)  The  maximum  modeled  ambient 

impact  from  the  total  potential 
emissions  at  the  facility  must  be 
less  than  50%  of  each  applicable 
PSD  increraent  (for  those  areas 
where  the  baseline  has  been 
triggered  for  the  specific  PSD 
increments)  and  State  and  Federal 
ambient  air  quality  standards;  and 

(ii)  There  shall  be  no  adjacent  sources 
emitting  the  same  regulated  air 
GontaminantCs)  as  the  source  within 
2.5  km  of  the  modeled  nitrogen 
dioxide  (NO2)  impact  area;  and 

(iii)  The  sum  of  the  potential 
emissions  for  nitrogen  oxides  (NO,) 
firom  all  adjacent  sources  within  15 
km  of  the  NO2  impact  area 
(determined  Ity  modeling)  is  less 
than  740  tons  per  year;  and 

(iv)  The  sum  of  the  potential 
missions  for  NO,  from  all  adjacent 
sources  within  25  km  of  the  NO2 
impact  area  (determined  by 
modeling)  is  less  than  1540  tons  per 
year. 

If  a  source  qualifies  for  permit 
streamlining,  special  requirements 
apply.  For  both  internal  combustion 
engines  and  turbines,  the  gas  fuel  used 
shall  be  produced  natural  gas,  sweet 
natural  gas,  liquid  petroleum  gas,  or  fuel 
gas.  The  gas  must  contain  less  than  or 
equal  to  0.1  grain  of  total  sulfur  per  dry 
standard  cubic  foot.  Liquid  fuel  shall 
not  consist  of  any  blends  containing 
waste  oils  or  solvents  and  shall  contain 
less  than  0.3%  sulfur  by  weight.  Internal 
combustion  engines  and  turUnes  must 
also,  within  90  days  of  initial  start-up, 
perform  NO,  and  carbon  monoxide 
performance  tests,  in  addition,  there  are 
further  special  requirements  for  internal 
combustion  engines  operating  with  a 
nonselective  catalytic  converter. 

The  State  of  New  Mexico  also 
included  a  modeling  demonstration  in 
their  SIP  submittal  which  showed  that 
the  provisions  of  Part  Four  pertaining  to 
qualified  reciprocating  internal 
combustion  engines  and  turbines  would 
attain  and  maintain  all  applicable 
ambient  air  quality  standards  and  PSD 
increments  for  NO2.  All  terrain 
situations  were  evaluated,  and  the 
ozone  limiting  algorithm  was  employed. 
The  Industrial  Source  Complex  Short¬ 


term  (ISCST)  and  SCREEN  models  were 
used  in  the  eveluation.  Using 
conservative  assumptions,  the  modeling 
results  showed  that  the  total  adjacent 
source  contribution  would  be  lasa  than 
50%  of  either  the  PSD  NO2  increment 
(25  pg/m*).  New  Mexico,  or  Federal 
Ambient  Air  Quality  Standard  for  NO2 
(the  New  Mexico  NO2  24-hoar  average 
standard  equals  168  pg/m’  and  the 
Federal  NO2  annual  average  stairdard 
equals  100  pg/m^).  The  permit 
streamline  process  assures  that  the 
proposed  source  concentration  is  less 
than  50%  of  either  the  PSD  increments 
or  State  or  Federal  Ambient  Air  Quality 
Standards. 

Final  Action 

The  EPA  is  today  approving  a  revision 
to  the  New  Mexico  SfP  to  include  Part 
Foiu  of  AQCR  702 — Source  Class  Permit 
Streamlining.  These  provisions  allow 
for  a  streamlined  permitting  procedure 
for  qualified  internal  combustion 
compressor  engines  and  turbines.  The 
permit  streamlining  process  does  not 
include  major  sources  or  any  sources 
subject  to  Section  112  of  the  Clean  Air 
Act  (National  Emissions  Standards  for 
Hazardous  Air  Pollutants)  or  subject  to 
New  Mexico  AQCR  702,  ^rt  Three — 
Permits  for  Toxic  Air  Pollutants,  and  the 
NAAQS,  NMAAQS,  and  PSD 
increments  will  be  protected.  In 
addition,  all  applicable  Federal 
(including  NSPS)  and  State  regulations 
-  must  continue  to  be  met  1^  tbe  qualified 
sources.  AQCR  702,  Part  Four,  was  filed 
with  the  State  Recenrds  and  Archives 
Center  on  May  12, 1902,  and  was 
submitted  by  the  Governor  to  EPA  by 
cover  letter  dated  June  16, 1992. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted  pursuant  to  Section 
110  of  the  Clean  Air  Act.  EPA  is 
publishing  this  action  without  prior 
proposal  because  tbe  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  elective  April  26, 1993 
unless,  within  30  days  of  its 
publication,  notice  is  received  tliat 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  estaMishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  April  26. 
1993. 

EPA  bas  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
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for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afiected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.  Ct. 
1976):  42  U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  26, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).l 


Executive  Order  12291 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA*s  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1, 1982. 

Dated:  December  24, 1992. 

B.J.  Wynne, 

Regional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  GG — New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

§  52.1 620  Identification  of  plan. 

*  *  *  *  « 

(c)  *  *  * 

(47)  A  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  to 
include  Part  Four  of  Air  Quality  Control 
Regulation  702,  entitled  "Source  Class  • 
Permit  Streamlining,”  as  filed  with  the 
State  Records  and  Archives  Center  on 
May  12, 1992,  and  submitted  by  the 
Governor  of  New  Mexico  by  letter  dated 
June  16, 1992. 

(i)  Incorporation  by  reference. 

(A)  New  Mexico  Air  Quality  Control 
Regulation  702 — Permits.  “Part  Four — 
Source  Class  Permit  Streamlining,” 
Section  A,  "Definitions;”  Section  B, 
"Applicability;”  Section  C,  "Contents  of 
Application;”  Section  D,  "Public  Notice 
and  Participation;”  Section  E,  “Permit 
Decisions;”  Section  F,  “General 
Requirements;”  Section  G,  "Source 
Class  Requirements;”  and  Table  2, 


"Permit  Streamlining  Source  Class 
Categories,”  as  filed  with  the  State 
Records  and  Archives  Center  on  May 
12, 1992. 

IFR  Doc.  93-4156  Filed  2-22-93;  8:45  am) 
BILUNQ  CODE  W40-SO-M 


40  CFR  Part  52 

[TN-097-5645  and  091-1-5420;  FRL-4592- 

61 

Approval  and  Promulgation  of 
Implementation  Plana;  Tennessee: 
Approval  of  8ource<Specific  Revisions 
to  Refined  Metals  Permit  in  Memphis- 
Shelby  County 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  approves  operating 
permits  for  Refined  Metals  located  in 
Memphis-Shelby  County,  Tennessee, 
which  were  officially  submitted  by  the 
State  on  July  3, 1991,  and  June  15, 1992. 
The  revised  permit  provisions  reduce 
total  lead  emissions  by  4.14  tons  per 
year,  thereby  setting  allowable  lead 
emissions  at  3.5  tons  per  year. 

DATES:  This  action  will  be  efiective 
April  26, 1993,  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  material 
submitted  by  Memphis-Shelby  County, 
Tennessee,  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Public  Information  Reference  Unit, 
ATTN:  Jerry  Kurtzweg  (AN— 443), 
Environmental  Protection  Agency, 

401  M  Street,  SW.,  Washington  DC 
20460. 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency, 

345  Courtland  Street,  Atlanta,  Georgia 
30365. 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of 
Conservation  and  Environment,  L&C 
Annex,  9th  Floor,  401  Church  Street, 
Nashville,  Tennessee  37243-1531. 

Air  Pollution  Control  Section, 
Memphis-Shelby  County  Health 
Department,  814  Jefferson  Avenue, 
room  347,  Memphis,  Tennessee 
38105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Cox  of  the  EPA  Region  IV  Air 
Programs  Branch  at  404-347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  On  July  3, 
1991,  the  State  of  Tennessee,  through 
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the  Tennessee  Department  of 
Conservation  and  Environment, 
officially  submitted  permits  for  the  four 
processes  at  Refined  Metals  located  in 
Memphis-Shelby  County — one  each  for 
the  battery  receiving  and  breaking,  the 
reverberatory  furnace,  the  blast  furnace/ 
dust  furnace,  and  the  refining  kettles/ 
casting  area.  On  April  23, 1992,  the 
Memphis-Shelby  County  Health 
Department  requested  that  the  permits 
for  the  reverberatory  furnace  and  the 
blast  fumace/dust  furnace  submitted  on 
July  3, 1991,  be  replaced  with  a  single 
permit.  On  June  15, 1992,  the  State  of 
Tennessee,  through  the  Department  of 
Environment  and  Conservation, 
submitted  a  revised  permit  for  the  blast 
furnace  and  reverbatory  furnace.  These 
modihcations  to  the  operating  permits 
for  Refined  Metals  were  made  as  a  result 
of  the  desire  of  the  company  to  increase 
production  through  their  blast  furnace 
while  shutting  down  their  reverberatory 
furnace. 

The  original  permits  for  the  blast 
furnace  and  the  reverbatory  furnace  at 
the  Refined  Metals  plant  allowed  lead 
emissions,  in  aggregate,  of  7.64  tons  per 
year.  The  revised  permits  for  the  blast 
furnace/dust  furnace  allows  Refined 
Metals  to  increase  production  through 
its  blast  furnace,  while  prohibiting  the 
operation  of  the  reverberatory  furnace. 
Although  oxygen  will  be  added  to  the 
combustion  air  on  the  blast  furnace  to 
increase  the  melting  rate,  lead  emissions 
will  not  increase  because  they  will  be 
offset  by  the  shutdown  of  the 
reverberatory  furnace.  The  increase  in 
metal  output  per  quarter  equals  the 
increase  in  processed  weight  rate 
(PVVR).  This  change  reduces  the  plant’s 
total  lead  emissions  by  4.14  tons  per 
year.  The  modified  Refined  Metals’ 
operating  permits  are  being 
incorporated  into  the  SIP  in  order  to 
make  it,  as  well  as  the  shutdown  of  the 
reverbatory  furnace,  federally 
enforceable. 

On  November  6, 1991,  EPA  published 
a  Federal  Register  notice  designating 
Shelby  County  as  one  of  the  areas  that 
does  not  meet  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  lead. 

This  designation  became  effective  on 
January  6, 1992.  Upon  designation, 
Tennessee  was  notified  that  it  had  18 
months  (July  1993J  to  submit  a  lead 
State  Implementation  Plan  (SIP)  for  the 
Refined  Metals  nonattainment  area. 

Although  the  revised  Refined  Metals 
permit  was  not  submitted  to  EPA  to 
satisfy  the  lead  SIP  requirements,  the 
resulting  emissions  reduction  is  a 
significant  step  toward  reducing  the 
lead  emissions  in  Shelby  County. 
Additional  air  quality  modeling  data 
may  demonstrate  that  further 


modifications  to  the  operating  permits 
for  Refined  Metals  are  necessary. 

Today’s  notice,  incorporating  the  three 
operating  permits  of  Refined  Metals  into 
the  SIP,  does  not  preclude  the 
Memphis-Shelby  Coimty  Air  Pollution 
Control  Section  horn  requiring  future 
reductions  from  the  source. 

Final  action;  EPA  is  today  approving 
the  Refined  Metals  operating  permits  as 
a  revision  to  the  Memphis  portion  of  the 
Tennessee  SIP.  The  permits  are 
consistent  with  Agency  requirements. 
This  action  is  being  taken  without  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  'The 
public  should  be  advised  that  this 
action  will  be  elective  60  days  from 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  aiid  another  will  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  26, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)  of  the  Act.  42  U.S.C. 
7607(b)(2).l 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 

2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 

3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 


fdan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  or  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  aflected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action. 

'The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.  Ct. 
1976);  42  U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated;  January  14, 1993. 

D.  Guinyard, 

Acting  Begional  Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671(q). 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

§  52.2220  IdentHicstion  of  plan. 

*  •  *  *  * 

(c)*  *  * 

(108)  Revisions  to  the  Memphis- 
Shelby  County  portion  of  the  Tennessee 
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SIP  submitted  on  July  3, 1991,  and  June 

15, 1992,  by  the  State  of  Tennessee 
through  the  Tennessee  Air  Pollution 
Control  Board. 

(i)  Incorporation  by  reference. 

(A)  Permit  for  battery  receiving  and 
breaking  operation  for  Refined  Metals 
Corporation  which  became  effective  on 
June  12, 1991:  Permit  No.  0212-OlP. 

(B)  Permit  for  the  refining  kettles/ 
casting  area  for  Refined  Metals 
Corporation  which  became  effective  on 
June  12, 1991:  Permit  No.  0212-04P. 

(C)  Permit  for  the  blast  fumace/dust 
furnace  for  Refined  Metals  Corporation 
which  became  effective  on  June  10, 
1992:  Permit  No.  0212-03P(R). 

(ii)  Other  material. 

(AJ  None. 

|FR  Doc.  93-4159  Filed  2-22-93;  8:45  ami 
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40  CFR  Part  52 

[VA  4-1-5689;  A-1-FRL-459&-1] 

Approval  and  Promulgation  of  Air 
Quality  Implemantatkm  Plans; 
Commonwealth  of  Virginia;  Issuance 
of  Federally  Enforceable  Operating 
Permits  Under  the  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIPJ  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  would  add 
Subsection  120-08-04,  entitled. 

Permits — Operating,  Part  VIII — ^Permits 
for  Stationary  Sources,  Commonwealth 
of  Virginia  Regulations  for  the  Control 
and  Abatement  of  Air  Pollution  to  the 
Virginia  SIP.  The  intended  effect  of  this 
action  is  to  approve  a  SIP  revision 
request  by  the  Commonwealth  of 
Virginia  to  approve  and  incorporate 
regulations  for  the  issuance  of  federally 
enforceable  operating  permits.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  March  25, 1993. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxh:s  Division,  U.S. 

Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  and  the 
Virginia  Department  of  Air  Pollution 
Control,  P.O.  Box  10089,  Richmond, 
Virginia  23240. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Marcia  L.  Spink,  (215j  597-4713. 


SUPPLEMENTARY  INf=ORMATiON:  On  July 
18, 1991,  the  Virginia  Department  of  Air 
Pollution  Control  (VDAPC)  submitted  a 
revision  to  the  Commonwealth  of 
Virginia's  State  Implementation  Plan 
(SIPJ  for  the  approval  and  incorporation 
of  regulations  for  the  issuance  of 
federally  enforceable  operating  permits. 
The  revision  consists  of  the  addition  of 
Subsection  120-08-04,  entitled. 

Permits — Operating,  Paragraphs  A. — S., 
Part  VIII — ^Permits  for  Stationary 
Sources,  Commonwealth  of  Virginia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution. 

The  Commonwealth  of  Virginia 
adopted  these  regulations  in  order  to 
have  the  authority  to  issue  federally 
enforceable  operating  permits  under  its 
SIP.  It  must  be  clearly  noted  that  the 
Commonwealth  of  Virginia  did  not 
adopt  the  operating  permit  regulations 
of  Subsection  120-08-04  or  submit 
them  as  a  SIP  revision  to  satisfy  the 
requirements  of  title  V  of  the  Clean  Air 
Act  Amendments  of  1990  (CAAA).  The  , 
Commonwealth  commenced  the 
adoption  of  Subsection  120-08-04  iix 
July  of  1990,  prior  to  the  passage  of  the 
CAAA  on  November  15, 1990.  The 
formal  letter  dated  July  18, 1991. 
officially  submitting  the 
Commonwealth’s  SIP  revision  request, 
clearly  indicates  that  the  Subsection 
120-08-04  operating  permit  regulations 
werqnot  submitted  to  meet  the  title  V 
requirements  of  the  CAAA. 

Note:  EPA  has  promulgated  the 
requirements  for  State  Operating  Permit 
Programs  pursuant  to  title  V  on  July  21, 1992 
at  40  CFR  part  70,  (57  FR  32250).  The 
Commonwealth’s  July  18, 1991  submittal 
correctly  states  that  the  operating  permit 
program  required  by  title  V  of  the  CAAA  is 
not  due  to  EPA  until  November  15, 1993,  and 
that  EPA  has  a  year  to  take  action  on  that  title 
V  operating  permit  program  submittal. 

The  Commonwealth’s  principal 
purpo.se  for  adopting  the  operating 
permit  regulations  of  subsection  120- 
08-04  is  to  have  a  federally  enforceable 
means  of  expeditiously  reducing 
allowable  emissions  and/or  mitigating 
the  air  quality  impacts  hrom  existing 
sources  to  protect  the  national  ambient 
air  quality  standards  (NAAQS)  while 
allowing  for  the  construction,  and 
operation  of  new  and  modified 
industrial  sources  in  the 
Commonwealth. 

The  modeling  analyses  required  by 
the  permitting  process  for  new  and 
modified  sources  reveals,  at  times,  that 
the  allowable  emissions  (although  not 
necessarily  the  actual  emissions)  of 
existing  sources  cause  or  significantly 
contribute  to  violations  of  the  NAAQS. 
Until  this  ks  remedied  by  federally 
enforceable  measures,  a  new  soun;e  or 


modification  which  would  significantly 
impact  the  same  area  may  not  be 
allowed  to  operate.  Unless  the  SIP 
expressly  provides  for  the  issuance  of 
federally  enforceable  operating  permits, 
the  only  mechanism  available  to  impose 
federally  enforceable  requirements  on 
an  existing  source  is  by  a  source-specific 
SIP  revision.  The  Commonwealth 
adopted  the  regulations  of  subsection 
120-08-04  for  incorporation  into  its  SIP 
to  have  a  more  expeditious  means  to 
impose  federally  enforceable 
requirements  on  existing  sources  for 
protection  of  the  NAAQS.  and  to 
manage  its  air  quality  resources  by 
providing  for  the  construction  and 
operation  of  new  sources  in  Virginia. 

Background 

On  June  28, 1989  (54  FR  27285),  EPA 
promulgated  amendments  to  40  C^R 
part  51,  subsection  51.165  (a)(l)(xiv), 
the  definition  of  the  term  “federally 
enforceable’’  to  include  all  limitations 
and  conditions  of  regulations  approved 
pursuant  to  40  CFR  part  51,  induding 
operating  permits  issued  under  an  EPA- 
approved  program  that  is  incorporated 
into  the  State  Implementation  Plan  and 
expressly  requires  adherence  to  any 
permit  issued  under  that  program.  In  the 
same  Federal  Register,  cited  above,  EPA 
provides  its  rationale  for  allowing  States 
to  incorporate  regulatory  programs  in 
their  SlPs  for  the  issuance  of  federally 
enforceable  operating  permits.  That 
notice  also  lists  five  criteria  for  approval 
of  State  operating  permit  programs  (54 
FR  27282),  clearly  stating  that  EPA 
considers  operating  permits  as  federally 
enforceable  if  they  are  issued  pursuant 
to  permitting  programs  (approved  into 
the  SIP)  that  meet  the  five  criteria. 

On  September  21, 1992  (57  FR  43425), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  which  provided  a 
detailed  discussion  of  each  of  the  five 
criteria,  Virginia’s  regulation,  and  EPA’s 
rationale  for  proposing  approval  of  that 
regulation.  That  information  will  not  be 
restated  here.  EPA  is  solicited  public 
comments  on  the  issues  discussed  in  the 
NPR  and  on  other  relevant  matters.  EPA 
received  one  letter  which  offered  three 
comments. 

EPA’s  Responses  to  Public  Comments 
Received  on  the  NPR 

Although  the  NPR  stated  that  public 
comments  must  be  received  by  (^tober 

21. 1992,  Virginia  Power  submitted  a 
letter  of  comment  dated  C)i.1ober  21 
which  was  received  by  EPA  on  October 

27. 1992.  Although  they  were  received 
after  the  clo.se  of  public  comment 
period,  EPA  considered  the  comments 
received  from  Virginia  Power.  Virginia 
Power  commented  that  EPA  should  not 
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approve  Virginia's  SIP  revision  request 
bwause: 

(1)  Confusion  and  problems  with  legal 
technicalities  would  arise  from  the 
conversion  of  the  "interim  permit 
prowam”  to  a  title  V  program. 

(2)  The  VADAPC  lacks  the  resources 
to  implement  the  program,  and 

(3)  It  would  impair  the  flexibility 
under  current  regulations  to  change  fuel 
specifications  and  increase  utilization  of 
generating  facilities  which  would  be 
inconsistent  with  the  intent  to  title  IV  of 
the  CAAA. 

EPA  does  not  agree  with  the 
comments  made  by  Virginia  Power  for 
the  following  reasons: 

(1)  The  Commonwealth  adopted  and 
submitted  subsection  120-08-04  as  a 
SIP  revision  prior  to  enactment  of  the 
CAAA  of  1990  which  established  the 
title  V  operating  permit  program 
requirements.  The  VADAPC  has  clearly 
stated  that  subsection  120-08-04  was 
neither  adopted  by  the  Commonwealth 
nor  submitted  to  ^A  to  satisfy  the 
requirements  of  title  V  of  the  CAAA. 
Unlike  the  operating  permit  program 
required  by  title  V  of  the  CAAA,  it  is  an 
operating  permit  program  established  in 
the  SIP  to  provide  the  Commonwealth 
an  expeditious  means  of  imposing 
federally  enforceable  conditions  on 
existing  sources  of  criteria  air  pollutants 
(criteria  air  pollutants  are  those  for 
which  NAAQS  have  been  established). 
EPA  hnds  no  reason  to  consider  it  an 
“interim  permit  program.”  Further  EPA 
finds  no  reason  to  l^lieve  that  the 
approval  of  subsection  120-08-04  will 
interfere  with  the  ability  of  the 
Commonwealth  to  develop  and  adopt 
regulations  to  satisfy  title  V  of  the 
CAAA  or  the  ability  of  sources  to 
comply  with  those  regulations. 

(2)  Currently  when  the  VADAPC  finds 
that  an  existing  source’s  SIP  allowable 
emissions  would  cause  a  violation  of  a 
NAAQS,  the  only  means  available  to 
impose  federally  enforceable  conditions 
to  reduce  the  source’s  impact  is  via  a 
source-specific  SIP  revision.  That 
process  is  more  lengthy  and  resource¬ 
intensive  than  the  process  for  issuing  an 
operating  permit  under  subsection  120- 
08-04. 

(3)  The  provisionr  of  subsection  120- 
08-04,  in  and  of  themselves,  do  not 
impair  sources’  flexibility  to  change  fuel 
specifications  and/or  increase 
utilization  of  generating  facilities. 
Sufficient  flexibility  exists  in  the 
provisions  of  subsection  120-08-04  for 
sources  to  implement  the  provisions  of 
title  IV  of  the  CAAA  as  intended. 
Subsection  120-08-04  is  absolute  in 
requiring  that  no  operating  permit  be 
issued  with  standards  or  conditions 
which  would  result  in  a  violation  of  a 


NAAQS.  This  is  in  no  way  inconsistent 
with  the  intent  of  title  IV  of  the  CAAA. 
The  flexibility  provided  for 
implementation  of  title  IV  does  not 
extend  to  allowing  operating  scenarios 
which  would  cause  NAAQS  violations. 

Final  Action:  EPA  is  approving  the 
July  18, 1989  request  by  the 
Commonwealth  of  Virginia  to  amend  its 
SIP  to  add  Subsection  120-08-04, 
entitled.  Permits — Operating,  Part  Vin, 
Permits  for  Stationary  Sources, 
Commonwealth  of  Virginia  Regulations 
for  the  Control  and  Alwtement  of  Air 
Pollution. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approv^ 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

^is  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  approving  Virginia’s 
operating  permit  regulation,  subsection 
120-08-04,  as  a  SIP  revision  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  26, 1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  effect  the  finality 
of  the  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 
Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
Oxides. 

Authority:  42  U.S.C.  7401-7671, 

Dated:  February  3, 1993. 

Stanley  L.  Laakowsld, 

Acting  Regional  Administrator,  Region  RJ. 

40  CFR  part  52  of  chapter  I,  title  40 
is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  W — Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

§  52.2420  Identification  of  plan. 
***** 

(c)*  *  * 

(94)  Addition  of  Section  120-08-04 
(Permits— operating)  to  Part  VIII  of  the 
Virginia  Regulations  for  the  Control  and 
Abatement  of  Air  Pollution  submitted 
on  July  18, 1991  by  the  Virginia 
Department  of  Air  Pollution  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  18, 1991  from  the 
Virginia  Department  of  Air  Pollution 
Control  transmitting  a  revision  to  the 
Virginia  State  Implementation  Plan. 

(B)  Regulation  120-08-04  (Permits — 
operating)  of  Part  VUI,  Virginia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution,  elective 
July  1, 1991. 

(ii)  Additional  material. 

(A)  Remainder  of  July  18, 1991  State 
submittal. 

***** 

|FR  Doc.  93-4160  Filed  2-22-93;  8:45  am) 
BILUNQ  CODE  6640-SO-M 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  525  and  530 

[Docket  No.  92-29] 

Free  Time  and  Demurrage  Chargee  on 
Import  Property  at  the  Port  of  New 
York;  Truck  Detention  at  the  Port  of 
New  York 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 
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SUMMARY:  The  Federal  Maritime 
Commission  is  removing  its  rules  on 
hee  time  end  demurrage  charges  on 
import  property  at  the  port  of  New  York 
("Port”)  and  suspending  its  rules  on 
truck  detention  at  the  Port.  Significant 
changes  that  have  occurred  in  the 
handling  of  cargoes  between  ocean 
carriers  and  motor  carriers  at  the  Port 
since  these  rules  were  adopted,  and 
current  conditions  at  the  Port,  appear  to 
have  rendered  the  existing  regulations 
unnecessary.  The  suspension  of  the 
truck  detention  rules  will  allow  the 
Commission  to  re-evaluate  the  proposal 
to  remove  them  after  a  period  of  one 
year. 

EFFECTIVE  DATES:  46  CFR  part  525  is 
removed  effective  February  23, 1993.  46 
CFR  part  530  is  suspended  indefinitely 
effective  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  (202)  523-5796. 
SUPPLEMENTARY  MFORMATION:  The 
Federal  Maritime  Commission 
f’Commission”)  initiated  this 
proceeding  by  publishing  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  October  14, 1992  (57  FR 
47025)  ("NPR”).  The  NPR  solicited 
comment  on  a  proposal  to  remove  46 
CFR  part  525,  Free  Time  and  Demurrage 
Charges  on  Import  Property  at  the  Port 
of  New  York  and  46  CFR  part  530, 

Truck  Detention  at  the  Port  of  New 
York. 

No  comments  were  filed  with  re.spect 
to  part  525.  The  only  filing  with  respect 
to  part  530  was  received  ^m  the  New 
Jersey  Motor  Truck  Association 
("Association”).  Tire  Association  claims 
that  there  is  a  continuing  need  for  part 
530,  and  that  the  removal  of  part  530 
would  have  detrimental  effects  on 
independent  motor  carriers.  The 
Association  submits  that  the  problems 
addressed  by  part  530  do  not  relate  to 
the  efficiency  of  intermodal  operations. 

It  argties  that  the  rule  protects 
independent  motor  carriers  horn 
potential  discriminatory  behavior,  and 
its  resultant  anticompetitive  effects,  on 
the  part  of  ocean  carriers  and  terminal 
operators.* 

The  Association  also  takes  exception 
to  the  Commisskm’s  assertion  that  those 
facing  transportation-related  obstacles  to 
efficient  operation  had  recourse  to  other 

'TIm  AM«cialioa  also  sought  a  hearing  and 
additional  liaia  within  which  to  cempilo  and 
submit  hirthar  cooimonls  with  raapect  to  Iho 
ramovd  of  part  S30.  The  Association's  requast  for 
«x  tension  of  ttee  not  focoWo  th«  numbar  of 

voles  necessary  for  approval.  Its  request  (or  a 
bearing  U  denied. 


agencies,  such  as  the  Federal  Highway 
Administration.  Independent  motor 
carriers  are  said  not  to  have  the 
financial  resources  to  petition  another 
agency  to  assume  the  regulatory 
program  now  contained  in  part  530. 

While  the  Association  asserts  that 
certain  benefits  result  horn  part  530,  it 
has  neither  offered  sfiecific  examples  of 
such  benefits  nor  provided  an 
explanation  of  the  luiique  circumstances 
at  the  Port  which  would  require  special 
Federal  regulation.  For  these  reasons, 
the  record  does  not  appear  to  justify 
retention  of  the  rule,  or  even  provide  a 
basis  for  the  Association’s  request  for  a 
hearing. 

However,  in  light  of  the  Association’s 
assessment  that  removal  of  the  rule 
would  detrimentally  affect  motor 
carriers,  the  Commission  has 
determined  to  suspend  the  rule  at  this 
time  rather  than  remove  it.  While  the 
suspension  is  for  an  indefinite  period, 
the  Commission  intends  to  review  the 
matter  after  a  year’s  experience  without 
the  rule.  Interested  parties  may  then 
offer  comments  on  whether  the  rule 
should  be  retained  or  removed.  Such 
comments  must  be  submitted  no  later 
than  one  year  after  the  date  of  the  rule’s 
suspension.  Comments  should  include 
detailed  factual  support  for  the  position 
being  espoused  and  not  merely  state  a 
preferred  disposition  of  the  matter. 

As  noted  above,  the  Commission  did 
not  receive  any  comments  on  the 
proposed  removal  of  part  525.  The 
Commission  notes  that  part  525  does 
not  apply  to  containerized  cargo  and 
that  such  cargo  now  comprises  the 
majority  of  liner  cargo  movements  into 
the  Port.  Therefore,  it  would  appear  that 
the  underlying  conditions  that  existed 
when  part  525  was  promulgated  have 
fundamentally  chained  and  retention  of 
the  rule  is  no  longer  necessary. 

In  summary,  the  final  rule  removes  46 
CFR  part  525  and  suspends  46  CFR  part 
530. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  has  nonetheless 
reviewed  this  final  rule  in  terms  of  this 
Order  and  has  determined  that  the  rule 
is  not  a  ’’major  rule”  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Signifirant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

The  Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units  or  small  governmental 
organizations.  The  Commission  does  not 
believe  that  the  removal  of  part  525  and 
suspension  of  part  530  for  the  reasons 
set  forth  above  will  result  in  either 
significant  impact  or  impact  upon  a 
substantial  number  of  small  entities. 

This  final  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980,  as  amended.  Therefore, 
OMB  review  is  not  required. 

List  of  Subjects 
46  CFR  Part  525 

Freight,  Harbors.  Maritime  carriers. 
Motor  carriers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  530 

Freight,  Harbors,  Maritime  carriers, 
Motor  carriers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C  553; 
sections  17  and  43  of  the  Shipping  Act. 
1916  (46  U.S.C  app.  816,  841(a)); 
sections  10  and  17  of  the  Shipping  Act 
of  1984  (46  U.S.C  app.  1709, 1716); 
parts  525  and  530  of  title  46  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows; 

PART  525— [REMOVED] 

Part  525  is  removed. 

PART  530— TRUCK  DETENTION  AT 
THE  PORT  OF  NEW  YORK 

Part  530  is  suspended  indefinitely. 

•  #  •  •  • 

By  the  Commission.* 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  93-4047  Filed  2-22-93;  8:4.’j  amj 
BILUNO  CODE  S730-0t-M 


*  Chairman  Koch  not  participating. 
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DEPARTMENT  QT  TRANSPORTATION 

Research  and  Speciar  Programs 
Administration. 

49  CFR  Parts  107  and  t7t 
[Docket  Mol  HU-^;  Modoe  Me.  9a-«] 

RIN  2t37-AB49 

Hasarckuw  MateriataTraosportatkm; 
Regiatation  aadFeo  Assessment 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Filing  retpiirementsk. 

SUMMARY:  The  Hazardous  Materials 
Registration  Program  is  now  in  effect. 
Persons  who- transport  or  offer  for 
transportation  certain  hazardous 
materials  are  required  to  annually  file  a 
rogistratioa.  statement  and  pay  a  fee  to 
the  Departmentof  Transportaiioa. 

FOR  FURTMCR INFORMATIOM  CONTACT^ 

David  W.  Donaldson,  Office  of 
Hazardous  Materials  PlanuLug;  and 
Analysis  (202-366-4-109^).,.  Hazardous 
Materials  Safety,  400-  Seventh  Street 
SW.,  Washingtoa,  DC  20590-0001. 
SUPtNLBMENTMIY  INFQRMATIONr  This 
notice  is  intended  to  serve  as  a  further 
i.otification  to  persons  who  transport  or 
ofSer  fox  tcanspoetation  certain 
hazardous  materials  of  an  annual 
requirement  to  register  with  the 
Department  of  Transportation.  A  final 
rule  implementing  this  requirement  was 
published  in  the  Federal  Register  on 
July  9!,  1992  [57  FR  30620-20633),  a 
clarification  on  July  28, 1992  (-57 FR 
33416-33417),  editorial  revisions  on 
August  21, 1992  [57  FR  37900-37902), 
and  a  formal  mteqjretation  of  the  terms 
“offeror”'  and  “transporter”  on  October 
28.  1992  (57  FR  48739-4B741).  The  final 
rule  required  that  after  September  15, 
1992,  each  person,  as  defined  by  the- 
Hazardous  Mafterials  Transportation 
Act,  who  engages  in  any  of  the  specific 
activities  relating  to  the  transportation 
of  hazardous  materiafs  register  annually 
with  the  Department  ofTransportatiorr 
and  pay  a  Pro.  Proceeds  will  be  used  to 
fund  grants  te  State  and  Indian  tribal 
governments  for  emergency  response 
planning  and  training. 

The  persons  affect^  by  this  rule 
include  those  who  offer  or  transport  in 
commerce  any  of  the  foUowing 
materials: 

A.  Any  highway  route-controlled 
quantity  of  a  Class  7  (radioactive) 
material; 

B.  More  than' 25  kilograms  (55 
pounds)  of  a  Division  1.1, 1.2,  or  1.3 
{explosive^  material  in  a  motor 
vehide,  rail  car,  or  freight 


container; 

C.  More  than  one  filer  (1J)6  quarts} 
per  package  of  a  material  extremely 
toxic  by  inhalation  (Division  Z.3, 
Hazard  Zone  A,  or  Division  6.1,. 
Packing  Group  h.  Hazard  2lQne  A); 

D.  A  hazardous  material  in  a  bulk 
packaging  having  a  capacity  equal 
to  or  greater  than  13,248  liters 
(3,500  gallons]  for  liquids  or  gases 
OE  more  than  13.24  cubic  meters 
(468  cubic  leet)  for  solids;  or 

E.  A  shipment  of 2,268  kilograms 
(5,006  pounds]  gross  wei^t  or 
more  (in  offierthan  a  bulk 
packaging]  of  a  dass  of  hazardous 
materials  for  which  placarding  of  a 
vehide,  rail  car,  or  freight  container 
is  required  for  that  dass. 

The  requirement  that  a  copy  of  the 
registration  certificate,  or  another 
document  carrying  the  Registration 
Number,  be  carried  in  each  motor 
vehicfe  transporting  a  covered 
hazardous  material  is  now  in  effect 
These  registration  regtrlathms  are  now 
in  effect.  Any  person  engaging  in  any  of 
the  specified  activities  who  has  not  filed 
a  registration  statement  and  paid  the 
associated  fee  of  $300.00  should  contact 
RH*A  to  obtain  the  requhed  form  (DCXT 
F  5800.2).  Persons  who  engage  (cm*  have 
engaged  since  September  16, 1992]  in 
any  of  the  speeifi^  activities  but  feil  to 
register  for  the  registration  year  in 
which  that  activity  occurred  are  subjact 
to  civil  penalties  for  each  day  a  covered 
function  is  performed.  The  legal 
obligation  to  register  for  a  year  in  which 
any  of  the  specified  activities  was 
conducted  does  not  end  with  the 
registration  year.  Registration  after  the 
completion  of  a  registration  year  may 
also  involve  the  imposition  of  a  late  fee 
and  mterest  in  addition  to  a  dvil 
penalty. 

The  1992-93  registration  year  ends  on 
June  30,  1993.  The  1993-94  registration 
year  will  commence  on  July  1, 1993, 
and  end  on  June  30, 1994.  Persons  who 
register  during  the  1992-93  year  will  be 
sent  a  registration  statement  form  and 
explanatory  information  in  April  1993 
by  RSPA.  Others  wishing  to  obtain  the 
form  and  any  other  information  relating 
to  this  program  should  contact  the 
program  number  given  above.  RSPA 
will  accept  1993-94  registrations 
beginning  April  15, 1993.  Registrants 
should  use  the  1993-94  registration 
statement  form,  which  mcorporates 
several  revisions  from  the  1992-93 
form.  Registrants  should  file  a 
registration  statement  and  pay  the 
assodated  fee  in  advance  of  July  1, 

1993.  They  need  to  ensure  that  a  1993- 
94  Registration  Number  has  been 
provided  by  that  data  to  comply  with 
the  recordkeeping  requirements. 


incfiidlng  the  requirement  that  the 
number  be  made  available  on  board 
each  truck  emd  truck  tractor  (not 
induding  trailers  and  seau-traiteta] 
used  to  traospoit  hffTar'fouff  iTiAt«ri;Jg 
subject  to  the  registration  Eequitemants. 
A  Certificate  of  RagiatiatbOB.  is  generally 
mailed  wtUiia.  three  weeks  of  SSPA's 
receipt  of  a  Registratioa  Statement 
Dated:  February  16, 1993. 

Alan  I.  Rofanle, 

Associate  Admimatnrtm  forHazar&om 
Materiak  Sdfaty. 

|FR  Doc.  93-4040  Filed  2-22-93;  0:45  and 
BiUJNQ  cooe  4S10-«MI 


49  CFR  Part 

[Docket  No.  PS-tt9;  AmdL  19*-!], 
RIM2t37-ACt2 

Allocation  Formula  foe  Stala  Crania 

AGENCYr  RtBearch  and  S^;)ecial  Pro^aoss 
AdministratiiQO  (RSPA]»  DOT. 

ACnou:  Final  nde. 

SUMMARY:  This  final  rule  codifies  the 
formula  for  allocating  federal  pipeline 
safety  grants  to  states.  Codification  is 
particularly  appropriate  at  this  tkne,  as 
the  formula  is  undergoing  major 
revision  to  make  it  predominantly 
performance  based.  Formula  revisions 
are  being  phased  in  over  several  years, 
allowing  states  time  to  taka  steps  to 
meet  performance  factors.  Thew  factors 
cover  state  field  operations  as  well  as 
procedural  compliance  with  federal 
requirements.  A  pertieularly  critic^ 
component  of  periofmaoce  is  state 
assumption  of  safety  jjurisdktion  over 
all  intrastate  pipeline  facilities  subject 
to  the  mimmum  federal  pipeline  safety 
regulations.  A  petfoniiaBce-based 
formula  should  lead  to  improved 
progrma  effectiveness  and.  nkimately. 
to  increased  public  safety. 

EFFECTIWE  OATt:  This  rule  takes  effect 
March  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Tom  Fortner,  202-366-4564,  or 
Karen  Sagett,  202-366-^577. 
SUPPLEMENTARY  INFORMATION: 

Backgronnd 

The  Natural  Gas  Pipeline  Safety  Act 
of  1968  (NGPSA).  as  amended,  and  the 
Hazardous  liquid  Pipeline  Safety  Act  of 
1979  (HLPSAK  as  amended,  authorize 
DOT  to  provi^  up  to  50  percent  of  the 
cost  of  personneL  eq^ripment,  and 
activities  reasonably  required  by  a  state 
to  carry  out  a  pipeline  s^ty  program. 
From  1971  through  1980.  grant 
appropriations  were  sufficiantto  fimo 
50  percent  of  each  state's  program 
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request.  In  1981  and  subsequent  years, 
requests  exceeded  appropriations,  and 
methods  of  allocation  were  developed  to 
support  state  programs  with  the  funds 
available.  (A  detailed  description  of  the 
formula  between  1981  and  1990  appears 
in  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  Allocation 
Formula  for  State  Grants,  published  in 
the  February  25, 1991,  Federal  Register 
(56  FR  7636).) 

Initially,  ^nds  were  allocated  to 
assure  all  states  adopted  the  minimum 
federal  pipeline  safety  regulations  and 
had  basic  programs  in  place.  In  1985,  a 
factor  was  added  to  the  allocation 
formula  as  an  incentive  to  encourage 
states  to  improve  state  program 
performance  and  to  take  on  more 
responsibility  for  pipeline  safety.  This 
performance  factor  accounted  for  20 
percent  of  the  grant  allocation.  In  1986, 
the  performance  factor  was  increased  to 
25  percent,  and  in  1992  it  was  further 
increased  to  50  percent. 

The  February  25, 1991,  ANPRM 
solicited  ideas  on  revising  the  allocation 
formula  to  encourage  states  to  enhance 
pipeline  safety,  improve  the 
effectiveness  of  their  programs,  and 
assume  jurisdictional  responsibility 
over  all  intrastate  pipeline  operators. 

The  ANPRM  specihcally  requested 
comments  on  the  best  mix  of 
performance  factors  and  appropriate 
weights  to  be  assigned  to  each. 
Additionally,  the  ANPRM  sought 
reaction  to  issues  such  as  dehning  a 
minimum  level  of  performance, 
protecting  states  from  an  abrupt  drop  in 
funding,  and  phasing  in  the  revised 
formula.  Fourteen  comments  were 
received  in  response  to  the  ANPRM. 
Thirteen  of  the  14  were  from  state 
agencies  and  one  was  from  a  trade 
association.  Eleven  of  the  14  were 
generally  supportive  of  revising  the 
allocation  formula.  Of  the  remaining 
three,  two  said  the  current  system  of 
allocating  the  funds  seemed  reasonable 
and  should  be  continued.  The  other 
commenter  wanted  to  return  to  the 
formula  first  used  in  1981. 

RSPA  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  March  4, 1992, 
(57  FR  7705),  which  (1)  summarized  the 
14  comments  received  in  response  to 
the  ANPRM.  (2)  proposed  an  approach 
for  phasing  in  a  performance-based 
allocation  formula  over  a  multi-year 
period,  and  (3)  proposed  language  to 
codify  the  grant  allocation  formula.  The 
NPRM  described  the  proposed 
allocation  formula  for  use  in  1992  and 
1993  in  some  detail.  In  contrast, 
proposed  language  to  be  included  in  the 
regulation  was  general,  since  RSPA  is 
still  refrning  objective  performance 
yardsticks  ^at  take  into  account  state 


differences.  Additionally,  RSPA  needs 
to  retain  some  flexibility  to  target 
changing  priorities  and  national 
concerns  and  does  not  want  to  revise 
the  regulation  each  time  the  formula 
changes. 

RSPA  will  continue  to  frnetune 
performance  factors.  A  key  aspect  of  this 
further  refinement  will  be  hiring  “state 
liaisons”  in  each  of  the  five  pipeline 
safety  Regional  Offices  to  conduct  the 
annual  state  program  evaluations  which 
are  instrumental  in  assessing  state 
performance.  The  liaisons  will  also 
provide  technical  assistanc.e,  support, 
and  hands-on  training  upon  state 
request.  As  such,  their  observations  and 
insights  should  be  useful  in  defining 
performance. 

State  agency  comments  will  be  sought 
in  advance  of  making  any  changes  to  the 
formula.  Proposed  changes  will  be 
mailed  to  state  agencies  for  discussion 
at  subsequent  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR)  and  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC)  meetings  held  throughout  the 
year.  RSPA  places  high  priority  on  the 
continuing  involvement  of  the  state 
partners  as  work  proceeds  on  hnetuning 
the  allocation  formula.  RSPA  will 
provide  documentation  on  proposed 
changes  and  actual  allocations  to  the 
public  upon  written  request. 

Comments  Received 

RSPA  received  12  comments  in 
response  to  the  NPRM;  Seven  from  state 
agencies,  two  trade  associations,  two 
from  gas  pipeline  operators,  and  one 
from  a  state  interest  group.  Seven  of  the 
12  commenters  were  generally 
supportive  of  revising  the  allocation 
formula  to  place  more  emphasis  on  state 
performance;  all  seven  had  suggestions 
on  the  mechanics  of  the  allocation 
process,  state  constraints  in  meeting 
various  performance  factors,  or  the 
performance  factors  to  be  included. 

Four  commenters  did  not  specifically 
comment  positively  or  negatively  about 
moving  toward  a  performance-based 
formula  but  rather  zeroed  in  on  one  or 
two  issues.  One  commenter  totally 
opposed  the  current  and  proposed 
formulas,  saying  they  measure 
procedural  compliance,  not 
performance.  RSPA  believes  that 
procedural  compliance  is  very  much  a 
part  of  overall  state  program 
performance. 

Mechanics  of  the  Allocation  Process 

The  February  25, 1991,  ANPRM 
raised  a  number  of  issues  related  to  the 
mechanics  of  the  grant  allocation 
process  (e.g.,  defining  a  base  level  of 
performance,  ensuring  equity  between 


large  and  small  programs,  setting  aside 
funds  for  special  projects).  A  number  of 
commenters  in  responding  to  the  NPRM 
addressed  these  mechanics. 

Three  states  supported  defrning  what 
constitutes  adequate  state  performance 
at  a  baseline  program  level.  One  of  these 
states  suggested  developing  speciflc 
criteria  for  measuring  full,  partial,  or 
inadequate  performance.  The  work  of 
the  NAPSR  Staffing  Formula  Committee 
to  develop  a  model  for  projecting  the 
appropriate  state  technical  staffing  level 
given  extent  of  jurisdictional 
responsibilities,  miles  of  pipeline, 
number  of  inspection  units,  and  other 
factors  is  a  step  toward  defrning  a 
baseline  program.  RSPA  is  currently 
reviewing  the  Committee’s  proposed 
approach.  Continuing  efforts  to  defrne 
performance  will  further  lead  to  a 
working  definition  of  baseline-level 
proCTam. 

Three  states  commented  on  the 
inequity  in  the  current  formula  as  well 
as  the  proposed  formulas  for  1992  and 
1993  whidi  may  negatively  impact  large 
programs.  One  state  with  a  large 
program  said  it  would  lose  even  more 
funding  in  1993  when  75  percent  of  the 
allocation  will  be  based  on  performance 
(compared  to  50  percent  in  1992).  That 
state  recommended  establishing  a  100- 
point  scale  for  assigning  performance 
points  to  allow  for  a  wider  point  spread 
among  states,  better  reflecting  program 
performance  than  the  current  27  points. 

RSPA  is  attempting  to  assure  that  all 
states  are  treated  equitably  in  the 
distribution  of  funds.  However,  until  the 
full  50  percent  of  state  program  costs  is 
appropriated,  there  will  not  be  adequate 
funds  to  assure  each  state  receives  the 
maximum  funding  for  which  it  is 
eligible.  RSPA  will  adopt  a  100-point 
scale  for  assigning  performance  points 
as  proposed.  Beginning  in  1993,  a  state 
will  be  eligible  to  receive  a  maximum  of 
100  performance  points.  Fifty  points 
will  be  based  on  information  provided 
in  the  state’s  annual  certification/ 
agreement  attachments  which  document 
activities  for  the  past  year  and  50  points 
will  be  based  on  the  state’s  rating  on  its 
annual  program  evaluation  conducted 
by  the  RSPA  regional  pipeline  safety 
office.  The  certifrcation/agreement 
attachments  will  be  used  primarily  to 
measure  state  procedural  compliance  in 
meeting  national  program  objectives, 
while  the  evaluation  will  be  used  to 
assess  state  field  operations.  Together, 
these  two  instruments  will  provide  an 
indication  of  overall  state  program 
performance. 

RSPA  will  provide  state  agencies  with 
information  on  actual  performance 
factors  and  the  number  of  points 
assigned  to  each  factor  well  in  advance 
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of  tbs  allucaiion  of  funds,  in  mailings 
tTansmitting.the  anniial  crnlibcstion/ 
agreement  and  program,  evaluation. 

Two  states  commented  on  how  funds 
would  be.  prorated  if  state  requests 
exceed  availahle  appropriations.  One 
•State  agreed  with  R^A  that  available 
funds  shtnrfd  be  prorated  equally  so 
larger  programs  do  not  have-  to  absorb  a 
disproportionate  reduction.  The  other 
state  asked  for  clarification  on  whedier 
all  grants  would. he  ledaced  the  same 

peoceetage  or  whedua  a  sliding  scale 
would  be  used  based  on  program  size. 
The  state  remarked  that  reduced  grants 
are  disproportiaaately  burdensome  for 
smaller  progrmns,  a  coasideratioa 
which  was  taken  mto  account  in 
developing  the  original  grant  adoc^han 
formula.  As  noted  above,  RSPA  is 
exploring;  alternatives  for  assuring 
equitable  treatment  of  small  and  large 
programs  alike  when  available 
appropriations  are  insufficient  to  fund 
state  requests. 

The  state  interest  group  was 
concerned  that  too  rapid  an  increase  in 
the  percentage  of  funding  based  on 
performance  might  trigger  unwanted 
reductions  in  good,  small  state 
programs.  To  avoid  this  occurrence,  the 
interest  group  proposed  that  the  word 
“maximum”  be  inserted  in  §  198.13(a): 
"The  maximum  percent  of  each  state 
agency  allocatioa  that  is.  based  on 
performancB  *  *  BtSPA  agrees  that 
the  transitian  to  a  performance  base 
formula  could  disnipt  smell  state 
programs  and  has  inserted  “maximum” 
in  the  final  nilo; 

Three  statBSrWOTB  concerned  about  not 
having  enough  teed  time  to  anticipate 
changes- ia  the  formula.  Ode- of  these 
states-  agreed  with  the  need  for 
flexibility  in  the  regulation  but 
recommended  notifying  states  of  any 
changes  as  far  in  advance  as  possible. 
Another  of  these  states  said  varying- 
performance  criteria/weight  from  year  to 
year  could  have  a  disruptive  effect  ou 
the  ability  of  the  state  to  meet  RSPA 
criteria  and  adversely  impact  the 
funding  level  RSPA  will  notify  states  as 
far  in  advance  as  possible  about  changes 
in  the  formula.  Proposed  changes  will 
be  discussed  at  NAKR  andNARUC 
meetings  in  the  year  prior  to  the  change. 
Every  effort  will  be  made  to  lessen  any 
hardship  related  to  formula  changes. 
RSPA  h^  revised  the  wording  in 
§  198.13(e)  to  provide  written  notice  ef 
changes  9  months  prior  to  allocating 
funds  instead  of  6  months  as  paxiposed 
in  the  NPRM. 

One  state  believed  it  would  be  a  good 
idea  to  use  additioaaf  grant  funds  for 
special  projects  and  extraordinary 
expenses  as  long  as  the  regular 
allocation  was  not  touched.  Historically, 


every  year  a  oumber  dI  states-  spend  less 
money  than  anticipated  at  the  begioning 
of  the  year  ('e.g,.  st^  may  resign  and  not 
be  imraediatoly  replaced),  and  fiuuls 
have  to.  be  deoblig^ed  at  the  end  of  the 
year.  To  the  extant  pwrmitted  by  law, 
RSPA  will  consider  earmarking 
deobfigpted  funds  for  special  projects. 

State  Constraints 

At  least  five  state  agencies  alluded  to 
their  lack  of  control  over  getting  their 
legislatures  to  adopt  federal 
requirements  and  the  inequity  of 
reducing  their  grant  allocation  when 
they  bad  done  everything  within  their 
power  to  secure  passage  but  failed 
because  of  resistance  in  the  legislature. 
States  proposed  a  number  of  creative 
ways  to  d^l  with  program  deficiencies 
resulting  from  the  lack  of  legislative 
authority.  One  state  suggested  that 
bonus  points  be  assigned  for  extra  safety 
activities  above  the  miniminn  (e  g., 
more  stringent  code,  additional 
jurisdiction,  operator  training- program) 
and  that  these  points  be  used  to  offset 
points  lost  ra  other  areas. 

RSPA  is  making  an  effort  to  assist 
states  having  difficulty  in  adopting 
necessary  federal  safety  requirements 
because  of  legislative  resistance.  The 
state  liaisons  will  be  arvaileble  to  assist 
states  develop  strategies  for  overcoming 
opposition  to  safety  requirements.  With 
respect  to  the  assignment  of  bon  us 
points,  RSPA  does  not  think  it  would  be 
fair  to  states  that  have  already  achieved 
the  baseiiue  level  program  to  give  extra 
points  to:  states  that  go  beyond  the 
basics  in  certain  areas  to  offset 
deficiencies  ki  other  areas.  States  need 
to  focus  their  efforts  on  achieving  the 
baseline  level  program. 

Another  stete  suggested  the  first  year 
a  deficiency  is  identified  dn  state 
should  be  issued  a  warning;  a  probation 
period  would  be  establish^  but  the 
funding  level  would  not  be  affected.  If 
the  deficiency  was  not  corrected  the 
second  year,  the  funding  level  would  be 
reduced  somewhat  If  still  no  correction 
were  made  by  the  third  year,  the 
funding  level  would  be  further  reduced. 
Funding  would  be  restored  when 
corrective  action  was  taken.  While 
RSPA  appreciates  the  intent  of  this 
suggestion,  RSPA  believes  that  tracking 
the  status  of  deficiencies  for  5Ct  states 
over  a  3-year  period  would  be  an 
administrative  burden  and  therefore 
will  not  adopt  k.  Rather,  RSPA  will 
consider  giving  partial  credit  in 
instances  where  states  are  taking  steps 
to  remedy  a  deficiency  or  adopt 
retired  standards. 

Two  states  made  a  case  fov  providing 
sufficient  time  for  adoption  of  federal 
requirements.  The  NGFSA  and  HLPSA 


both  require  a  state  to  damonstrate  that 
within:  120  days  after  a  federal  safety 
regulation  goes  into  effect,  the  state  is 
taking  stepsto  adopt  the  regulation. 
RSPA  believes  k  is  reasonable  to  allow 
a  state  24  months,  oc  two  general 
sessions  oi  the  state  le^slatuxek^ 
whichever  is  fonger,  to  adopt  a  federal 
regulation  befoce  reducing  that  state' a 
grant  allocation.  If  the  state  does  not 
adopt  the  regulation  within  24  months 
(or  two  general  sessions  oi  the 
legislature),  its  ^ant  allaeaticm  will  be 
reduced.  Regardless  of  whether  or  not  a 
state  has  adapted  a  particular  safety 
regulation,  pipeline  operators  must  still 
corapiy  with  the  regulation. 

Specific  FBiformance  Factors 

A  number  of  commentees  singled  out 
certain  performance  fectors  they  wanted 
included  in.  the  formula. 

Damage  Preventian/Ohe^Caif  Systems 

Three  commenters  mentioned  the 
one-call  damage  prevention  pro^am. 
Two  of  these  commenters  (the  two  trade 
associations)  were  mo.st  supportive  of 
strong  damage  prevention  kams  and 
giving  significant  weight  to  stfees 
having  adopted  or  taking  steps  to  adopt 
such  laws  in  allocating  binds.  Both 
associations  behave  state  daraaga 
prevention  programs-  ^oukl  include 
mandatory  reqtdremants  for  a  true  one- 
call  system,  where  all  ownersKiperators 
of  buried  uader^ound  utihty  Silkies 
are  required  to  participate  (natural  gas 
and  haaardous  liquid  pipelines,  as  well 
as  water  niainsv  ^orm  sewers,  sankary 
sewers,  steam,  pipeliass,  electronic 
powm-  cables,  tel^hone  cables,  fiber 
optic  cables,  and  cable  televaion). 

While  these  two  asaociationsiecogniaad 
that  RSPA  regulates  only  natoral  gas 
and  hazardous  liquid  pipeiiaee.they 
neverthelssa  urged  RSPA  topiaca 
significant  wei^t  ia  allocat^  foods  on 
whether  all  types  of  ondeigroond  utility 
facilities  are  ta  chi  dad  in  onv^mll 
systems.  These  two  associations  want 
stiff  penalties  and  vigorous  enforcement 
of  damage  preventioa  laws  except  in 
emergency  excavations  and  derooUtien 
activities. 

Only  one  state  commented  on  the- 
one-call  aetificatioB;  system,  saying  it 
should  be  included  as  a  performance 
factor  in  the  fomHilahot  ranked  “^knv" 
to  "medium.”' RSPA  will  include  state 
adoption  of  minimam  requirements  for 
a  one-call  notificatkm  system  as  a 
performasHa  factm  in  the  allocation 
formula. 

Enforcement/Civil  Penalties 

Two-  conunenters  mentioaed 
enforcement  and  use  of  civil  penalties 
in  regard  to  pipelios  safety  la  geneeak 
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One  of  these,  a  state,  thought 
enforcement  of  regulations  should  be 
included  as  a  performance  factor  with  a 
“medium”  ranking  but  that  assessment 
of  civil  penalties  should  not  be  included 
at  all.  One  gas  pipeline  operator  said 
giving  wei^t  to  assessment  of  penalties 
was  not  evidence  of  a  good  program. 

The  use  of  fines  as  a  measure  for 
funding  would  create  undue  incentives 
for  regulators  and  lead  to  adversarial 
relationships  with  operators.  The 
operator  felt  that  safety  can  best  be 
promoted  through  a  cooperative 
relationship  without  the  threat  of  costly 
Hnes.  States  participating  in  the 
pipeline  safety  program  under  NGPSA 
and  HLPSA  are  required  to  have 
injunctive  and  monetary  sanctions 
substantially  the  same  as  RSPA.  RSPA 
believes  the  use  of  civil  penalties  is  an 
eniective  deterrent  action,  especially  in 
situations  involving  repeat  violations  or 
gross  noncompliance.  Accordingly, 

RSPA  will  include  use  of  civil  penalties 
as  a  performance  factor  in  the  allocation 
formula. 

Inspection  Person-Days 

Two  commenters  mentioned 
inspection  person-days.  A  state  said  the 
existing  inspection  person-day 
requirement  (85  days  per  year)  is 
reasonable  and  should  be  retained.  A 
gas  pipeline  operator,  in  its  only 
comment,  felt  increasing  requirements 
such  as  the  number  of  inspection 
person-days  would  increase  an 
operator’s  cost  of  doing  business  but  not 
necessarily  increase  safety,  and  that  an 
increase  in  requirements  could  possibly 
strain  industry’s  ability  to  compete  in 
the  energy  market.  RSPA  has  no  cvurent 
plans  for  increasing  the  number  of 
inspection  person-days  a  state  must 
meet.  RSPA  will  include  inspection 
person-days  as  a  performance  factor  in 
the  allocation  formula. 

One  state  was  opposed  to  the  current 
and  proposed  formulas  on  the  grounds 
that  these  formulas  did  not  measure 
performance.  The  state  provided 
examples  of  the  types  of  actions 
important  to  measuring  performance  of 
a  state  pipeline  safety  program 
including  state  prohibition  against 
installation  of  new  cast  iron  pipe;  state 
program  for  cast  iron/bare  steel  pipe 
removal;  state  requirement  that  utilities 
leak  survey  their  whole  systems  with 
electronic  equipment  annually,  business 
districts  twice  a  year,  and  all  buildings 
used  for  public  gatherings  annually;  lost 
and  unaccoimted-for  natural  gas  held 
effectively  at  zero;  requirement  that  all 
defects  on  steel  pipe  such  as  dents  and 
scratches  be  removed  or  repaired;  state 
program  encouraging  utilities  to  actively 
share  pipeline  safety  information. 


Other  states  mentioned  additional 
performance  factors  such  as  pursuing 
legislation  to  prohibit  master  meter 
systems,  active  state  promotion  of 
programs  to  prevent  damage  by  outside 
force,  and  on-the-job  training.  RSPA 
will  consider  these  additional  measures 
of  performance  as  it  refines  the  formula 
in  future  years. 

Several  commenters  agreed  with  the 
shift  to  program  performance,  but  they 
were  concerned  that  funds  should  not 
be  allocated  solely  on  the  basis  of 
performance  as  it  could  create  a 
negative  incentive  for  some  states. 

While  funds  will  be  allocated  based  on 
state  performance,  the  formula  will  also 
take  into  account  the  level  of  the  state 
request  for  funds  (i.e.,  large  state 
programs  will  need  more  funds  to  cover 
their  program  costs  than  small  state 
programs). 

RSPA  Iralieves  a  performance-based 
formula  will  be  a  positive  incentive  for 
states  to  improve  program  effectiveness. 
The  Senate  Committee  on 
Appropriations  supported  the  merits  of 
a  performance-based  allocation  formula 
in  approving  RSPA’s  FY  1992  budget 
request  for  the  pipeline  safety  grant 
program.  The  Committee  urged  RSPA  to 
move  expeditiously  toward  a 
performance-based  approach  in 
awarding  grant  funds  and  to  ensure  that 
participating  states  take  full  authority 
over  intrastate  pipeline  facilities  as 
contemplated  in  NGPSA  and  HLPSA. 

By  defining  a  baseline-level  program 
with  clear  performance  factors,  RSPA 
will  set  forth  what  is  expected  of  states 
to  be  eligible  for  maximum  grant 
funding.  State  agencies  administering 
the  program  can,  in  turn,  use  this 
information  to  strengthen  the  case  to 
secure  necessary  authority  from  the 
state  public  service  commission  or  state 
legislature  for  adoption  of  federal 
requirements. 

Regulatory  Analysis  and  Notices 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  ffnal  rule  is  not  major  under 
Executive  Order  12291  (46  FR  13193; 
February  19, 1981)  and  is  not  signiHcant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979),  as  the  rule  merely  formalizes  an 
existing  administrative  procedure.  No 
regulatory  evaluation  is  required 
bemuse  the  rule  deals  with  the 
allocation  of  grant  funds  and  does  not 
impose  costs  on  any  state  or  regulated 
entity. 

Paperwork  Reduction  Act 

Information  submitted  by  a  state  in 
conjunction  with  its  annual 


certiiication/agreement  under  section 
5(a)  or  5(b)  of  NGPSA  and  section  205(a) 
or  205(b)  of  HLPSA  is  used  in  part  to 
allocate  grant  funds.  This  information 
collection  imposes  a  reporting  burden 
on  the  state  and,  as  such,  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  No. 
2137-0584,  in  accordtmce  with  44 
U.S.C.  chapter  35. 

None  of  the  comments  received  in 
response  to  the  March  4, 1992,  NPRM 
addressed  any  concerns  associated  with 
overly  burdensome  paperwork 
requirements.  Rather,  the  comments 
focused  on  programmatic  matters  such 
as  the  mechanics  of  the  grant  allocation 
process,  state  constraints  in  meeting 
federal  performance  criteria,  mid  the 
merits  of  various  performance  factors. 

Regulatory  Flexibility  Act 

Based  on  the  facts  available 
concerning  the  impact  of  this  rule,  I 
certify  under  section  605  of  the 
Regulatory  Flexibility  Act  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612 

This  action  would  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30, 1987),  RSPA 
has  determined  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  198 

Grant  programs.  Formula,  Pipeline 
safety. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  part  198  as 
follows: 

PART  198-[AMENDED] 

1.  The  authority  citation  for  part  198 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1674, 1687,  and 
2004;  49  CFR  1.53. 

2.  New  subpart  B  is  added  to  49  CFR 
part  198  as  follows: 

Subpart  B — Grant  Allocation 

Sec. 

198.11  Grant  authority. 

198.13  Grant  allocation  fonnula. 
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Subpart  B — Grant  Allocation 

§  1 98.1 1  Grant  authority. 

Section  5(d)(1)  of  the  Natural  Gas 
Pipeline  Safety  Act  and  section 
205(d)(1)  of  the  Hazardous  Liquid 
Pipeline  Safety  Act  authorize  the 
Administrator  to  pay  out  of  funds 
appropriated  or  otherwise  made 
available  up  to  50  percent  of  the  cost  of 
the  personnel,  equipment,  and  activities 
reasonably  required  for  each  state 
agency  to  carry  out  a  safety  program  for 
intrastate  pipeline  facilities  under  a 
certification  or  agreement  with  the 
Administrator  or  to  act  as  an  agent  of 
the  Administrator  with  respect  to 
interstate  pipeline  facilities. 

§  198.13  Grant  allocation  formula. 

(a)  Beginning  in  calendar  year  1993, 
the  Administrator  places  increasing 
emphasis  on  program  performance  in 
allocating  state  agency  funds  under 

§  198.11.  The  maximum  percent  of  each 
state  agency  allocation  that  is  based  on 
performance  follows:  1993 — 75  percent; 
1994  and  subsequent  years — 100 
percent. 

(b)  A  state’s  annual  grant  allocation  is 
based  on  maximum  of  100  performance 
points  derived  as  follows: 

(1)  Fifty  points  based  on  information 
provided  in  the  state’s  annual 
certification/agreement  attachments 
which  document  its  activities  for  the 
past  year;  and 

(2)  Fifty  points  based  on  the  annual 
state  program  evaluation. 

(c)  The  Administrator  assigns  weights 
to  various  performance  factors  reflecting 
program  compliance,  safety  priorities, 
and  national  concerns  identified  by  the 
Administrator  and  communicated  to 
each  State  agency.  At  a  minimum,  the 
Administrator  considers  the  following 
performance  factors  in  allocating  funds: 

(1)  Adequacy  of  state  operating 
practices: 

(2)  Quality  of  state  inspections, 
investigations,  and  enforcement/ 
compliance  actions; 

(3)  Adequacy  of  state  recordkeeping; 

(4)  Extent  of  state  safety  regulatory 
jurisdiction  over  pipeline  facilities; 

(5)  Qualifications  of  state  inspectors: 

(6)  Number  of  state  inspection  person- 
days; 

(7)  State  adoption  of  applicable 
federal  pipeline  safety  standards;  and 

(8)  Any  other  factor  the  Administrator 
deems  necessary  to  measure 
performance, 

(d)  Notwithstanding  these 
performance  factors,  the  Administrator 
may,  in  1993  and  subsequent  years, 
continue  funding  any  state  at  the  1991 
level,  provided  its  request  is  at  the  1991 
level  or  higher  and  appropriated  funds 
are  at  the  1991  level  or  higher. 


(e)  The  Administrator  notifies  each 
state  agency  in  wniting  of  the  specific 
performance  factors  to  be  used  and  the 
weights  to  be  assigned  to  each  factor  at 
least  9  months  prior  to  allocating  funds. 
Prior  to  notification,  RSPA  seeks  state 
agency  comments  on  any  proposed 
dianges  to  the  allocation  formula. 

(f)  Grants  are  limited  to  the 
appropriated  funds  available.  If  total 
state  agency  requests  for  grants  exceed 
the  funds  available,  the  Administrator 
prorates  each  state  agency’s  allocation. 

Issued  in  Washington,  DC,  on  February  17, 
1993. 

Rom  a.  McMurray, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

(FR  Doc.  93-4089  Filed  2-22-93;  8:45  am] 
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Federal  Transit  Administration 

49  CFR  Part  665 
[Docket  No.  89-B] 

Bus  Testing  Program;  Modification  to 
Interim  Rnal  Rule;  Delay  In  Application 
Date  for  Small  Vehicles 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Interim  final  rule. 

SUMMARY:  On  July  28, 1992,  the  Federal 
Transit  Administration  (FTA)  published 
an  interim  final  rule  on  its  bus  testing 
program.  Among  other  things,  the  rule 
adds  two  new  vehicle  types  (small 
vehicles  with  service  lives  of  4  and  5 
years)  to  the  vehicles  subject  to  testing 
at  the  FTA-sponsored  testing  facility  at 
Altoona,  Pennsylvania.  On  October  13, 
1992,  the  FTA  postponed  the  effective 
date  of  the  rule  as  it  applied  to  these 
types  of  vehicles  for  120  days,  until 
February  10, 1993.  Today’s  document 
postpones  the  effective  date  until 
October  1, 1993.  The  delay  is  due  to 
numerous  requests  from  commenters  to 
the  docket.  The  additional  time  is 
needed  for  the  FTA  to  seek  additional 
comments  on  particular  issues  to 
determine  whether  further  changes  need 
to  be  made  to  the  rule. 

DATES:  Effective  date:  February  23, 1993. 

Comment  due  date:  June  23, 1993. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practicable. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues,  Steven  A.  Barsony, 
Director,  Office  of  Engineering 
Evaluations,  Office  of  Technical 
Assistance  and  Safety,  (202)  366-0090; 
for  legal  issues,  Richard  L.  Wong. 
Attorney-Advisor,  Office  of  the  Chief 
Counsel,  (202)  366-1936. 


SUPPLEMENTARY  MFORMATiON: 

Background 

The  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of  . 
1987  required  the  FTA  to  establish  a  bus 
testing  facility  for  the  testing  of  a  model 
of  any  new  bus  model  purchased  with 
FTA  financial  participation.  The  FTA 
issued  its  first  interim  final  rule 
implementing  this  program  in  1989  and 
announced  it  would  phase-in  the 
program,  applying  the  testing 
requirements  to  different-sized  vehicles 
over  a  multi-year  period.  The  first 
interim  final  rule,  published  on  August 
23. 1989  (54  FR  35158),  established 
three  categories  of  vehicles  subject  to 
testing:  Heavy  duty  large  buses  with  a 
service  life  of  12  years  or  500,000  miles; 
heavy  duty  small  buses  with  a  service 
life  of  ten  years  or  350,000  miles;  and 
purpose-built  medium  duty  buses  with 
a  service  life  of  seven  years  or  200,000 
miles.  The  second  interim  final  rule, 
published  on  October  9, 1990  (55  FR 
41174),  extended  the  testing 
requirements  to  the  medium  duty  body- 
on-chassis  category  by  combining  the 
purpose-built  and  body-on-chassis 
subdivisions  into  one  inclusive 
medium-duty  bus  category. 

On  July  28, 1992  (57  FR  33394)  the 
FTA  issued  its  third  interim  final  rule 
to  apply  the  testing  requirements  to  the 
final  two  categories  of  vehicles  requiring 
testing;  Light  duty  mid-size  buses  with 
a  service  life  of  five  years  or  150,000 
miles;  and  light  duty  small  buses  with 
a  service  life  of  four  years  or  100.000 
miles.  Although  the  third  interim  final 
nile  went  into  effect  on  August  27, 

1992,  the  FTA  suspended  on  October 
13, 1992  (57  FR  46814),  the  effective 
date  as  applied  to  the  two  categories  of 
vehicles  until  February  10, 1993, 

I.  Suspension  of  the  Effective  Date  and 
Comment  Period  Extension 

Today's  action  again  susp)ends  the 
effective  date  as  it  applies  to  the 
remaining  categories  of  vehicles  that 
must  be  tested  until  October  1, 1993. 
This  suspension  retroactively  applies  to 
bids  or  solicitations  for  the  two  affected 
categories  of  vehicles  issued  between 
February  10, 1993,  and  the  publication 
date  of  this  rule.  In  addition,  the  FTA 
is  reopening  the  docket  to  receive 
comments  on  the  questions  raised  below 
until  June  23. 1993. 

II.  Request  for  Conunents  on  Particular 
Issues 

IDocket  comments,  as  well  as  the 
FTA’s  separate  evaluation,  indicate  that 
implementing  testing  of  small  vehicles 
would  burden  the  Altoona  facility.  This 
is  due  in  part  to  the  nature  of  the  small 
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vehicle  industry.  A  v^icle  model  is 
often  built  in  a  variety  of  configurations 
by  the  same  manufacturer,  potentially 
resulting  in  a  significantly  large  number 
of- vehicles  subject  to  testing,  essentially 
at  the  same  time  under  the  existing  rule. 
This  burden  on  the  facility  will  prevent 
recipients  of  Federal  funds  from 
expending  those  funds  for  v^icles  until 
the  facility  has  completed  testing  of  the 
vehicle  and  provide  a  test  report  to  the 
manufacturer. 

Accordingly,  the  FTA  again  is 
suspending  the  efiective  date  of  the  rule 
as  it  applies  to  small  v^icles  in  order 
to  receive  further  information  cm  this 
and  other  issues. 

The  FTA  specifically  sedks  comments 
on  whether  the  testing  requirement  for 
small  v^cles  should  be  phased  in  over 
a  poiod  of  time  to  avoid  having  a 
significant  number  of  vehicles  subject  to 
testing  at  the  same  time.  If  so,  the  FTA 
seeks  comment  (» the  roost  efficient 
manner  of  phasing  in  the  testing  of  such 
vehicles.  For  example,  the  existing  rule 
categorizes  the  remaining  types  of 
vehides  to  be  tested  bas^  upon  service 
life  expectancy.  The  first  categcvy 
includes  vehicles  with  a  minimum  of 
five  years  or  150,900  miles,  typically 
light  duty,  mid-sized  buses, 
approximately  25-35  feel  in  length.  The 
remaining  category  includes  vehicties 
with  a  minimum  service  life  of  four 
years  or  100,000  miles,  typically  light 
duty  small  buses,  cutaways,  or  modified 
vans,  16-28  feet  in  length. 

The  FTA  seeks  cmnment  on  whether 
these  two  categories  of  small  vehicles 
can  readily  be  divided  into  further 
subcategories  for  phasing  in  purposes, 
and  whether  subrategories  would  be  a 
logical  way  to  separate  and  distinguish 
small  vehicles  for  purposes  of  testing. 

III.  Regulatory  Matters 

The  FTA  does  not  consider  the 
extension  of  the  effective  date  of  the 
rule  an  action  which  requires  an 
additional  notice  of  proposed 
rulemaking  (NPRM).  Since  its  initial 
NPRM,  the  FTA’s  intent  has  remained 
clear — to  implement  the  statutory 
mandate  in  the  most  effective  and 
efficient  mannm'.  The  FTA  has  carried 
out  this  policy  through  a  multi-staged 
implementation  schedule  using  a  .series 
of  interim  final  rules. 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  is,  however,  a 
significant  rule  because  it  is  related  to 
a  significant  rule  under  the  Department 
of  Transportation’s  Regulatory  Policies 
and  Proi^ures.  The  extension  of  time 
to  comply,  the  primary  focus  of  today's 
notice,  imposes  no  additional  i»sts  on 
the  affected  public.  In  fact,  the 
extension  of  the  effective  date  will  delay 


costs  to  small  v^ucle  manufocturera  fix 
the  period  of  the  extension.  Since  the 
ecormmic  impact  of  this  extension  is 
minimal,  no  regulatory  evaluation  has 
been  prepared.  Tirere  are  no  Federalism 
effects  sufficieBt  to  warrant  pr^Mratkm 
of  a  Federalism  assessment.  The  FTA 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the  * 
meaning  of  the  Regulatory  Flexibility 
Act  15  U.S.C  60S(b}). 

List  of  Subjects  in  49  CFR  Part  665 

Vehicle  testing.  Grant  programs — 
transportation.  Mass  transportation. 

For  the  reasons  cited  above,  49 CFR 
part  665  is  amended  as  set  forth  below: 

PART  665— BUS  TESTING 

1.  The  authority  citation  for  part  665 
continues  to  read  as  follows: 

Authority:  Urban  Mass  Transportation  Act 
of  1964,  as  amended,  49  U.S.C.  1601  et  seq.; 
1608(h),  section  317,  Surface  Transportation 
and  Uniform  Relocation  A.ssistaoce  Act  of 
1987,  and  49  CFR  1.51. 

2.  Paragraph  (d)  of  §  665.3  is  revised 
as  set  forth  below; 

§665.3  Scope. 

•  •  *  *  « 

(d)  The  provisions  in  §§  665.11(e)(4] 
and  (5)  concerning  the  last  two 
categories  of  buses  which  must  be 
test^,  apply  to  advertisements  for  bids 
or  requests  for  proposals  for  buses 
issued  on  or  after  October  1, 1993. 

Issued  this  17th  day  of  February  1993  at 
Washington,  DC 
Robert  H.  McManus, 

Acting  AdministnOor 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Docket  No.  930234-3034] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  NMFS  publishes  this 
emergency  interim  rule  to  reopen  the 
commercial  fishery  for  Gulf  group  king 
mackerel  in  the  exclusive  economic 
zone  fEEZ)  off  the  east  coast  of  Florida 
between  the  Vohisia/Flagler  and 


Monroe/Dade  County  boundaries.  *rhe 
commercial  fishery  will  remain  open 
under  a  possession  limft  of  25  fi^  per 
vessel  per  day  through  Mardi  31, 1993, 
or  until  259,000  pounds  (117.482  kg)  of 
king  madrerel  imder  the  vessel  limit  are 
landed,  whichever  is  earlier.  The 
intended  efiect  of  this  rule  is  to  respond 
to  social  and  economic  emergencies  in 
the  commercial  fishery  for  Gulf  group 
king  mackerel  off  the  east  coast  of 
Florida. 

EFFECTIVE  DATES:  Fdiruary  18. 1993, 
through  March  31. 1993. 

ADDRESSES:  Cf^ues  (rf  documents 
supporting  this  action  may  be  obtained 
from  Mark  F.  Godcharles,  Southeast 
Regional  Ofiice,  NMFS,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  813-893—3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  moratory  pelagic 
resources  (king  madreiel,  Spanish 
mackerel,  cero.  cobia.  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
Fishery  Managmnent  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic, 
prepared  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils),  and  its 
implemmting  regulatkms  at  50  CFR  pert 
642.  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

The  commercial  fishery  for  Gulf  group 
king  madcerel  in  the  eastern  zone  was 
closed  January  13. 1993.  Catch  figures 
for  the  eastern  zone  show 
disproportionate  catches  between 
Florida's  east  and  west  coast  fisheries, 
caused  in  part  by  a  judicial  ruling  that 
prevented  Florida  ^m  enforcing  its  ‘ 
trip/landing  limits  and  regional  closures 
that  would  have  divided  equally  the 
Federal  eastern  zone  quota  of  Gulf  king 
mackerel  between  east  and  west  coast 
commercial  fisheries. 

The  subsequent  record  low  catch  of 
east  coast  king  mackerel  for  the  1992/93 
fishing  year  constitutes  social  and 
e(X)nomic  emergencies.  Accordingly,  the 
South  Atlantic  Fishery  Management 
Council  requested  that  NMFS 
implement  this  emergency  interim  rule 
to  reopen  the  commercial  king  mackerel 
fishery  in  the  EEZ  off  the  east  coast  of 
Florida  between  the  Volusia/Flagler  and 
Monroe/Dade  County  boundaries.  The 
commercial  fishery  will  remain  open 
under  a  possession  limit  of  25  fish  per 
vessel  per  day  through  March  31, 1993, 
or  until  259,000  pounds  (117,482  kg)  of 
king  mackerel  are  harvested  from  the 
open  area,  whichever  is  earlier. 
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Income  to  the  east  coast  fishery 
during  this  emergency  reopening  of  the 
commercial  king  mackerel  fishery  is 
expected  to  offset  negative 
socioeconomic  impacts  of  the  record 
low  catch.  The  additional  catch  allowed 
under  this  rule  is  not  ex{>ected  to 
jeopardize  rebuilding  of  the  overfished 
Gulf  group  king  mackerel  resource.  If 
necessary,  the  Councils  will  reduce 
subsequent  years’  total  allowable 
catches  for  the  Gulf  group  king  mackerel 
to  ensure  that  the  target  aate  for 
rebuilding  the  resource  is  met.  To  avoid 
future  emergency  situations  based  on 
unforeseen  events,  the  Councils  are 
initiating  action  that  will  ensure  an 
equitable  distribution  of  the  catch 
between  Florida’s  east  and  west  coasts 
of  the  eastern  zone  commercial  quota  for 
Gulf  group  king  mackerel. 

The  Councils  and  NMFS  have 
concluded  that  the  present  situation 
qualifies  as  an  emergency  because; 

(1)  Fishermen  in  the  commercial 
fishery  for  Gulf  group  king  mackerel 
fishery  ofi  the  east  coast  of  Florida  will 
sufier  undue  social  and  economic 
hardships  unless  timely  action  is  taken 
to  allow  additional  king  mackerel 
catches  during  this  1992/93  fishing  year. 
A  substantial  portion  of  their  annual 
income  is  earned  during  the  winter 
(November-March)  king  mackerel 
fishing  season.  Record  low  catches  this 
season,  the  lowest  in  23  years,  have 
provided  insufficient  revenues  to  meet 
living  and  business  expenses. 

(2)  Opportunities  to  offset  lost  income 
by  prosecuting  other  fisheries  are 
limited  and  not  readily  available.  Other 
fisheries  in  which  presently  owned  gear 
could  be  used  or  converted  for  use  are 
mostly  overcapitalized  and/or 
overfished. 

(3)  Events  and  circumstances  that 
caused  the  disproportionately  low 
catches  of  king  mackerel  on  Florida’s 
east  coast  were  essentially  unforeseen 
and  uncontrollable.  Inordinate  and 
sustained  unfavorable  weather 
conditions  precluded  safe  passage  to 
offshore  fishing  grounds,  scattered  fish, 
and  muddied  the  waters,  making  the 
detection  of  fish  difficult.  The  judicial 
decision  that  prevented  Florida  from 
enforcing  its  trip  landing  limits  and 
regional  closures  was  unexpected  and 
untimely. 

(4)  The  disproportionate  catches 
between  Florida’s  east  and  west  coast 
fisheries  was  an  unfortunate  and 
inequitable  occurrence.  During  the  * 
1991/92  fishing  year,  the  Florida 
program  effectively  divided  the  Gulf 
group  king  mackerel  catch  in  the  eastern 
zone  equitably  between  east  and  west 
coast  commercial  fisheries.  Equal 
sharing  of  this  resource  by  east  and  west 


coast  fisheries  is  clearly  evident  in 
historical  landings.  Yearly  and  average 
landing  estimates  for  the  past  23  years 
both  before  and  after  implementation  of 
Federal  quota  management  indicate 
that,  despite  some  disproportionate 
yearly  catches,  the  east/west  coast 
catches  trend  toward  parity. 

(5)  Relief  for  social  and  economic 
emergencies  is  not  available  through 
other  more  protracted  rulemaking 
processes,  which  require  advance  notice 
and  public  comment. 

The  Councils  believe  that  emergency 
action  is  the  only  means  to  provide 
expedient  relief  from  the  current  social 
and  economic  emergencies.  NMFS 
concurs.  Accordingly,  NMFS  publishes 
this  emergency  interim  rule,  efiective 
from  February  18, 1993,  through  March 
31, 1993,  as  authorized  by  section  305(c) 
of  the  Magnuson  Act. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  is 
exempt  from  the  normal  review 
procedures  of  E.0. 12291  as  provided  in 
section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  public  comment. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (1^)  for 
this  action,  which  concludes  that  there 
will  be  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA 
is  available  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Florida,  the 
only  State  involved.  This  determination 
has  been  submitted  for  review  by  the 
responsible  state  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

This  emergency  interim  rule  does  not 
contain  a  collection-of-information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act. 

This  rule  does  not  contain  regulatory 
provisions  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 

12612. 


The  Assistant  Administrator  for  good 
cause  imder  section  S53(b)(B)  of  the 
Administrative  Procedure  Act  (APA) 
finds  that  the  need  to  relieve  social  and 
economic  hardships  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment  on  this 
rule.  Similarly,  to  implement  measures 
to  relieve  the  economic  hardship  in  a 
timely  manner,  the  Assistant 
Administrator  finds  for  good  cause 
under  section  553(d)(3)  of  the  APA  that 
the  effective  date  of  this  rule  should  not 
be  delayed. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  17, 1993. 

WiUiam  W.  Fox,  )r.. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  642.7,  paragraph  (u)  is  added, 
effective  from  February  18, 1993, 
through  March  31, 1993,  to  read  as 
follows: 

§642.7  Prohibitions. 
***** 

(u)  During  the  opening  of  the 
commercial  fishery  for  Gulf  group  king 
mackerel,  possess  aboard  or  land  from  a 
vessel  more  than  25  king  mackerel  p>er 
day  or  transfer  at  sea  king  mackerel,  as 
specified  in  §  642.31  (a)  and  (b). 

3.  A  new  §  642.31  is  added,  efiective 
from  February  18, 1993,  through  March 
31, 1993,  to  read  as  follows: 

§  642.31  Opening  of  the  commerciei 
fishery  for  Gulf  group  king  mackerei. 

(a)  Other  provisions  of  this  part  642 
notwithstanding,  the  commercial  fishery 
for  Gulf  group  king  mackerel  is  opened 
through  Mar^  31, 1993,  imless  closed 
earlier  in  accordance  with  paragraph  (c) 
of  this  section,  in  the  EEZ  ofi  the  east 
coast  of  Florida  between  the  Volusia/ 
Flagler  County  boundary  (29*25^4. 
latitude)  and  the  Dade/Monroe  County 
boundary  (25°20.4'N.  latitude),  the 
“open  area.’’ 

(b)  During  tlie  opening  of  the 
commercial  fishery  for  Gulf  group  king 
mackerel  specified  in  paragraph  (a)  of 
this  section — 
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(1)  Aboard  a  vessel  for  which  a 
commercial  permit  has  been  issued  for 
king  and  Spanish  madierel  under 
§642.4,  no  more  than  25  king  mackerel 
per  day  may  be  possessed  in,  or  horn, 
(he  open  area  or  landed  in  a  Florida  port 
between  the  Volusia/Flagler  County  and 
Dade/Monroe  County  ho^daries; 

(2)  A  king  macknrel  in  or  from  the 
open  area  may  not  be  transferred  at  sea; 

(3)  The  provisions  of  $  642.24(a)(4) 
regarding  sale  of  fish  after  a  closure  do 


not  apply  to  king  mackerel  harvested  in 
the  open  area  and  landed  in  a  Florida 
port  between  the  Volusia/Flagler  County 
and  Dade/Monroe  County  boundaries; 
and 

(4)  The  provisions  of  §  642.26(b) 
regarding  fishing  for,  retention  (tf,  and 
sale  of  fish  after  a  closure  do  not  apply 
to  king  mackerel  harvested  in  the  open 
area  and  landed  in  a  Florida  port 
between  the  Volusia/Flagler  County  and 
Etede/Monroe  County  boundaries. 


(c)  The  Assistant  Administrator,  by 
publication  of  a  notice  in  the  Federal 
Register,  will  close  the  commercial 
fishery  for  king  madcerel  in  the  open 
area  when  259,000  pounds  (117,482  kg] 
of  king  mackerel  have  been  harvested, 
or  are  projected  to  be  harvested,  from 
that  area  during  this  opening  of  the 
commercial  fishery. 

iFR  Doc.  93-4085  Piled  2-18-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parte  1001  and  1002 
IDA-93-02] 

Milk  in  the  New  England  and  New  York- 
New  Jersey  Marketing  Areas; 

Proposed  Suspension  of  Certain 
Provisions  of  the  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  New  England 
and  New  York-New  Jersey  milk  orders. 
The  suspension  actions  were  requested 
by  cooperative  associations  that 
represent  producers  who  provide  much 
of  the  milk  supply  for  both  markets. 

The  proposed  suspension  actions 
would  suspend  the  seasonal  production 
incentive  payment  provisions  of  the  two 
orders  for  1993.  The  cooperatives* 
request  states  that  the  suspensions  are 
necessary  to  ameliorate  the  impending 
plunge  of  farm-level  milk  prices  in  the 
two  marketing  areas  by  eliminating  the 
deductions  from  producer  prices  in  the 
months  of  March  through  June  that 
would  be  made  under  the  orders’ 
seasonal  incentive  payment  plans.  The 
suspensions  would  also  eliminate  the 
fall  incentive  payments  for  the  fall 
months  of  1993 

DATES:  Comments  are  due  no  later  than 
March  2, 1993. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner.  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357. 


SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Such  action  would  lessen  the 
regulatory  impact  of  the  order  (m  dairy 
farmers  and  would  have  no  impact  on 
regulated  handlers. 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major"  rule. 

This  proposed  suspension  of  rules  has 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  action 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  established  in 
accordance  with  law  and  requesting  a 
modification  of  an  order  or  an 
exemption  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 

t>rovided  a  bill  in  equity  is  filed  not 
ater  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  the 
suspension  of  the  following  provisions 
of  the  orders  regulating  the  handling  of 
milk  in  the  New  England  and  New 
York-New  Jersey  marketing  areas  is 


being  considered  for  the  months  of 
Mar^  through  November  1993. 

1.  In  §  1001.62,  suspension  of 
paragraphs  (c)  and  (d). 

2.  m  9 1002.81.  suspension  of 
paragraphs  (d)  and  (e). 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  four 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building.  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  ne^ed  to  complete 
the  required  procedures  before  seasonal 
incentive  plan  deductions  would  be 
required  on  payments  for  milk  produced 
in  March  1993. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
suspend  for  1993  the  provision  of  the 
New  England  and  New  York-New  Jersey 
Federal  milk  orders  that  require 
deductions  from  and  additions  to 
producer  blend/uniform  prices  to  be 
made  for  the  purpose  of  encouraging 
dairy  farmers  to  level  out  their 
production  through  the  course  of  the 
year.  The  provisions  provide  for  the 
deduction  of  20  cents  per 
hundredweight  from  the  blend/uniform 
price  paid  to  producers  to  be  made  for 
the  month  of  March,  30  cents  for  April, 
and  40  cents  for  May  and  June.  The 
funds  retained  from  these  deductions 
are  then  added  to  the  pooled  milk 
values  under  the  two  orders  in  the 
amounts  of  25.  30,  and  30  percent  of  the 
total  deducted  for  the  months  of  August, 
September,  and  October  respectively. 
The  remaining  15  percent  plus  interest 
earned  on  the  aggregate  funds  is  added 
for  the  month  of  November.  By 
artificially  depressing  producer  income 
in  the  spring  and  enhancing  it  above 
otherwise  prevailing  levels  in  the  fall, 
the  provisions  provide  an  incentive  to 
producers  to  level  out  the  seasonality  of 
milk  production  to  more  closely  reflect 
fluid  milk  demand  patterns. 

The  suspension  actions  were 
requested  by  cooperative  associations 
representing  dairy  farmers  shipping  to 
handlers  regulat^  by  the  Federal  milk 
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marketing  orders  for  the  New  England 
and  New  York-New  Jersey  marketing 
areas. 

The  basis  for  the  suspension  request 
is  the  collapse  of  the  blend  prices  paid 
to  producers  anticipated  by  the 
cooperatives  for  the  spring  months  of 
1993.  The  cooperatives  state  that  the 
expected  blend  paces,  if  adjusted  by  the 
“ijsuisville  pltui"  deductions,  will  be 
even  further  below  dairy  farmers’  cash 
costs  than  the  unadjust^  prices  would 
be.  In  addition,  the  adjustment  would 
occur  at  a  time  when  farmers  will  need 
money  for  planting  and  other  expenses. 

The  cooperatives  state  that  the  further 
reduction  of  pay  prices  to  producers  this 
spring  due  to  operation  of  the  seasonal 
incentive  plan,  beyond  that  resulting 
from  anticipated  supply-demand 
conditions  and  occurring  at  a  time  when 
farm  cash  requirements  are  at  their 
seasonal  peak,  would  accentuate  the 
financial  crunch  expected  horn  the 
plunge  in  milk  prices  in  the  coming 
spring.  The  cooperatives  state  that  there 
will  Iw  some  price  recovery  in  the 
coming  fall  to  a  level  near  that  of  last 
fall,  thereby  providing  for  the  seasonal 
price  swings  intended  under  the 
"Louisville”  plan. 

List  of  Subjects  in  7  CFR  Parts  1001  and 
1002 

Milk  marketing  orders/ 

The  authority  citation  for  7  CFR  parts 
1001  and  1002  continues  to  read  as 
follows: 

Authority.  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674/ 

Dated:  February  17, 1993. 

Kenneth  C  Qayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  93-4062  Filed  2-22-93: 8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  093CE.  Notice  No.  23-ACE-61] 

Speciai  Conditions;  Advanced 
Aerodynamics  and  Structures,  Inc.; 
Jetcruzer  450  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  These  special  conditions  are 
proposed  for  the  Advanced 
Aerodynamics  and  Structures,  Inc. 
(AASI)  Jetcruzer  450  airplane.  The 


airplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
airworthiness  standards  of  14  CFR  part 
23  of  the  Federal  Aviation  Regulations 
(FAR).  These  novel  and  unusual  design 
features  include  the  use  of  composite 
materials  for  primary  flight  structure, 
engine  location,  and  certain  electronic 
systems,  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards.  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
airworthiness  standards  of  part  23. 

DATES:  Comments  must  be  received  on 
or  before  March  25. 1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  093CE,  room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  093CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  R.  Vetter,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  City.  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specifted  above. 
All  communications  received  on  or 
before  the  specifled  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  093CE.”  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 


each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  ftled  in  the  docket. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
AASI  Jetcruzer  450  is:  FAR  part  23. 
effective  February  1, 1965,  as  amended 
by  amendments  23-1  through  23-38, 
effective  October  26, 1989;  §  23.1309(e) 
of  amendment  23—41  for  protection  of 
electrical/electronic  systems  firom 
indirect  effects  of  lightning;  part  34. 
effective  September  10, 1990;  part  36. 
effective  December  1, 1969,  as  amended 
by  amendment  36-1  through  the 
amendment  effective  on  the  date  of  type 
certification;  exemptions,  if  any;  and  the 
special  conditions  that  may  result  horn 
this  proposal. 

Background 

On  March  20.  1990,  AASI  of  10703 
Vanowen  Street,  North  Hollywood. 
California  91605,  made  application  for 
normal  category  type  certification  of  the 
Jetcruzer  450  airplane.  The  Jetcruzer  450 
is  a  single  engine,  unpressurized 
turborprop-powered  monoplane  with  a 
three-blade  pusher  propeller,  a  canard 
configuration,  and  a  fuselage  fabricated 
of  composite  material.  Maximum  takeoff 
weight  is  to  be  4500  pounds  with  a 
maximum  of  six  occupants. 

Discussion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49,  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b).  effective  October  14, 1980,  and 
will  become  part  of  the  type 
certification  basis,  in  accordance  with 
§21.17(a)(2j. 

The  proposed  type  design  of  the 
Jetcruzer  450  airplane  contains  novel 
and  unusual  design  features  not 
envisaged  by  the  applicable  part  23 
airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  and  unusual  design  features  of  the 
airplane. 

Composite  Material 

The  Jetcruzer  450  fuselage  is  made  of 
composite  material  and  is  assembled  by 
the  extensive  use  of  bonding.  Composite 
materials  as  used  in  airplane  airframes 
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at  this  time  are  typically  more 
susceptible,  than  commonly  used 
aluminum  structiure,  to  damage  from 
intrinsic  and  discrete  sources  that  might 
adversely  influence  strength  properties. 
Because  of  this  and  other  factors,  it  is 
generally  agreed  that  damage  tolerance 
criteria  should  be  used  to  show  that 
composite  material  structure  can 
withstand  the  repeated  loads  of  variable 
magnitude  expected  in  service. 
Fui^ermore,  because  of  the  lack  of  a 
service  experience  base  for  these  new 
materials  and  their  mechanical 
properties  characteristics,  there  is  a 
need  to  apply  special  requirements  such 
as  (a)  residual  strength  loan  with  large 
area  manufacturing  defects  (e.g., 
understrength  bonds)  and  impact 
damage  from  discrete  sources,  and  (b) 
ability  to  carry  ultimate  load  with 
realistic  impact  damage  below  the 
threshold  of  detectability  and  material 
environmental  exposure  effects. 

Propeller  Ice  and  Exhaust  Gas 
Impingement  Protection 

Because  of  the  aft  propeller  location, 
ice  shed  from  the  wing  leading  edges, 
engine  air  inlet,  and  other  parts  of  the 
airplane  may  impact  the  propeller 
blades.  Impact  of  these  shed  ice 
fragments  may  have  an  adverse  eflect  on 
the  strength  and  fatigue  characteristics 
of  the  propeller.' Additionally,  because 
the  propeller  is  located  aft  of  the  engine, 
if  e^^aust  gases  are  discharged  into  the 
propeller  disc,  they  may  adversely  aflect 
the  strength  and  fatigue  characteristics 
of  the  propeller  material.  A  special 
condition  is  proposed  to  provide  the 
requisite  level  of  safety. 

Propeller  Ground  Clearance 

The  FAA  has  determined  that 
§  23.925  is  not  adequate  to  address 
propeller  clearance  for  the  Jetcruzer  450 
because  of  the  aft  location  of  the 
propeller.  Existing  §  23.925  requires  at 
least  seven  inches  of  clearance  between 
the  propeller  and  the  ground  in  the 
normal  takeofl  attitude  and  a  positive 
clearance  with  the  critical  tire  deflated 
and  the  strut  bottomed.  In  addition  to 
those  regulations,  the  FAA  proposes  to 
require  that  a  positive  clearance  exist 
between  the  propeller  and  the  ground 
when  the  airplane  is  in  the  maximum 
pitch  attitude  attainable  during  normal 
takeoffs  and  landings. 

Propeller  Markings 

Because  of  the  aft  propeller  location, 
passengers  and  ground  personnel  may 
be  less  aware  of  the  proximity  of  the 
propeller  blades.  Therefore,  in  the 
absence  of  specific  regulations,  a  special 
condition  is  needed  to  require  that  the 
propeller  blades  be  marked  so  that  both 
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sides  of  the  propeller  disc  are 
conspicuous  under  normal  daylight 
groimd  conditions. 

Fire  Detection 

Early  detection  of  a  fire  in  an  enmne 
mounted  aft  on  the  fuselage  is  unlikely 
given  that  the  installation  is  not  visible 
mm  the  cockpit.  This  may  lead  to  a  fire 
spreading  and  damaging  other  portions 
of  the  airplane  before  the  qew  detects 
and  reacts  to  such  a  fire.  A  special 
condition  is  proposed  to  provide  for 
prompt  detection  of  fire  in  the  engine 
compartment. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HHIF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanc^  systems  are  readily 
responsive  to  the  transient  eflects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  the  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisaged 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
simificantly. 

The  combined  effect  of  the 
technological  advances  in  aircraft 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  aircraft. 
Effec^tive  measiues  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems. 

The  accepted  maximum  energy  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
airplane  would  be  exposed  in  the 
operating  environment. 


These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in  * 
paragraph  (1)  or,  as  an  alternative,  to  a 
fixed  value  using  labiuatory  tests,  in 
paraoaph  (2),  as  follows: 

(ifThe  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  afl^ed 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Field  Strength  VoLTsyMETER 


Frequency 

Peak 

Average 

10-100  KHz _ 

SO 

50 

10O-S00 . . . 

80 

80 

600-2000  _ 

70 

70 

2-30  MHz  . . . . 

200 

200 

30-70  . . . 

30 

30 

70-100 _ _ 

30 

30 

100-200 . . . . 

ISO 

33 

200-400 _  .; _ 

70 

70 

400-700  . . . . 

4020 

835 

700-1000  _ _ 

1700 

170 

1-2  GHz . .  . 

6000 

880 

2-4 . . . . 

6680 

640 

4-6 . . 

6860 

310 

6-8 . . 

3600 

670 

8-12 . . . . ..... 

3600 

1270 

12-18 . . 

3600 

360 

18-40 _  _ 

2100 

750 

Or, 

(2)  The  applicant  may  demonstrate  by 
a  lalraratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  of  100 
volts  per  meter  or  the  external  HIRF 
environment,  whichever  is  less,  in  a 
frequency  range  of  lOKHz  to  18GHz. 
When  using  a  laboratory  test  to  show 
compliance  with  the  HQIF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical”  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  lan^ng  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform  • 
critical  functions  su^  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  the 
critical  factions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis. 
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models,  similarity  with  existing 
systems,  or  a  combination  thereof. 

^rvice  experience  alone  is  not 
acceptable  since  such  experience  in 
normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF 
environment.  Reliance  on  a  system  with 
similar  design  features  for  redundancy 
eis  a  means  of  protection  against  the 
effects  of  external  HIRF  is  genarally, 
insufffcient  since  ail  elements  of  a 
redundant  system  are  likely  to  be 
exposed  to  the  ffeids  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  above  for  the  fetcrazer  model 
450  airplane  the  following  special 
conditions  are  proposed.  This  action  is 
not  a  rule  of  general  applicability  and 
affects  only  the  model  of  airplane 
identified  in  the  proposed  special 
condition. 

List  of  Subjects  in  14  CFR  Part  23 

Air  transportation.  Aircraft,  Aviation 
safety,  and  Safety. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Secs.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.Q  1354(a).  1421,  and  1423);  49  U.S.C. 
106(g);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  AASI  Jetcruzer 
450  airplane: 

I.  Evaluation  of  Composite  Structure 

Instead  of  complying  with  §  23.572,  and  in 
addition  to  the  requirements  of  §§  23.603  and 
23.613,  airframe  structure,  the  feilure  of 
which  would  result  in  a  catastrophic  loss  of 
the  airplane  must  be  evaluated  to  damage 
tolerance  criteria  prescribed  in  paragraphs  (a) 
through  (i)  of  this  special  condition,  unless 
shown  to  be  imprariical.  In  cases  shown  to 
be  impractical,  the  aforementioned  structure 
must  be  evaluated  in  accordance  with  the 
criteria  of  paragraphs  (a)  and  (j)  of  this 
special  condition.  Where  bonded  joints  are 
used,  the  structure  must  also  be  evaluated  in 
accordance  with  the  residual  strength  criteria 
in  paragraph  (g)  of  this  special  condition. 

(a)  It  must  be  demonsfrated  by  tests,  or  by 
analysis  supported  by  tests,  that  the  structure 
is  capable  of  cahying  ultimate  load  with 
impact  damage.  The  level  of  impact  damage 
considered  need  not  be  more  than  the 
established  threshold  of  detectability 
considering  the  inspection  procedures 
employed. 

(b)  The  growth  rate  of  damage  that  may 
occiu  from  fetigue,  corrosion,  intrinsic 
defects,  manufacturing  defects;  e.g.,  bond 
defects,  or  damage  from  discrete  sources 


under  repeated  loads  expected  in  service;  i.e., 
between  the  time  at  which  damage  becomes 
initially  detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value  selected 
by  the  applicant  for  residual  strength 
demonstration,  must  be  established  by  tests 
or  by  analysis  supported  by  tests. 

(c)  The  damage  growth,  between  initial 
detectability  and  me  value  selected  for 
residual  strength  demonstrations,  factored  to 
obtain  inspection  intervals,  must  permit 
development  of  an  inspection  program 
suitable  for  application  by  operation  and 
maintenance  personnel. 

(d)  Instructions  for  continued 
airworthiness  for  the  airframe  must  be 
established  consistent  with  the  results  of  the 
damage  tolerance  evaluations.  Inspection 
intervals  must  be  set  so  that  after  the  damage 
initially  becomes  detectable  by  the 
inspection  method  specified,  the  damage  will 
be  detected  before  it  exceeds  the  extent  of 
damage  for  which  residual  strength  is 
demonstrated. 

(e)  Loads  spectra,  load  truncation,  and  the 
locations  and  types  of  damage  considered  in 
the  damage  tolerance  evaluations  must  be 
documented  in  test  proposals. 

(f)  The  structure  of  the  friselage  must  be 
shown  by  residual  strength  tests,  or  by 
analysis  supported  by  residual  strength  tests, 
to  be  able  to  withstand  critical  limit  flight 
loads,  considered  as  ultimate  loads,  with 
damage  consistent  with  the  results  of  the 
damage  tolerance  evaluations. 

(g)  Instead  of  a  non-destructive  inspection 
technique  that  assures  ultimate  strength  of 
each  bonded  joint,  the  limit  load  capacity  of 
each  bonded  joint  critical  to  safe  flight  must 
be  substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1)  The  maximum  disbonds  of  each  bonded 
joint  consistent  with  the  capability  to 
withstand  the  loads  in  paragraph  (f)  of  this 
special  condition  must  be  determined  by 
analysis,  test,  or  both.  Disbonds  of  each 
bonded  joint  greater  than  this  must  be 
prevented  by  design  features. 

(2)  Proof-testing  must  be  conducted  on 
each  production  article  that  will  apply  the 
critical  limit  design  load  to  each  critical 
bonded  joint 

(h)  The  effects  of  material  variability  and 
environmental  conditions;  e.g.,  exposure  to 
temperature,  humidity,  erosion,  ultraviolet 
radiation,  and/or  chemicals,  on  the  strength 
and  durability  properties  of  the  composite 
materials  must  be  accounted  frir  in  the 
damage  tolerance  evaluations  and  in  the 
residual  strength  tests. 

(i)  The  airplane  must  be  shown  by  analysis 
to  be  free  from  flutter  to  Vi>  with  the  extent, 
of  damage  for  which  residual  strength  is 
demonstrated. 

(j)  For  those  structures  where  the  damage 
tolerance  method  is  shown  to  be  impractical, 
the  strength  of  such  structures  must  be 
demonstrated  by  tests,  or  analysis  supported 
by  tests,  to  be  able  to  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service.  Impact  damage  in  composite  material 
components  that  may  occur  must  be 
considered  in  the  demonstration.  The  impact 
damage  level  considered  must  be  consistent 
with  detectability  by  the  inspection 
procedures  employed. 


2.  Propeller  Ice  and  Exhaust  Gas 
Impingement  Protection 

(a)  All  areas  of  the  airplane  forward  of  the 
propellers  that  are  likely  to  accumulate  and 
shed  ice  into  the  propeller  disc  during  any 
operating  condition  must  be  suitably 
protected  to  prevent  ice  formation,  or  it  must 
be  shown  that  any  ice  shed  into  the  propeller 
disc  will  not  create  a  hazardous  condition. 

(b)  If  the  engine  exhaust  gases  are 
discharged  into  the  propeller  disc,  it  must  be 
shown  by  tests,  or  analysis  supported  by 
tests,  that  the  propeller  material  is  capable  of 
continuous  safe  operation. 

3.  Propeller  Ground  Clearance 

In  addition  to  the  propeller  clearance 
requirements  of  $  23.925,  the  following 
apply: 

(a)  The  airplane  must  be  designed  such 
that  the  propeller  will  not  contact  the  runway 
surface  when  the  airplane  is  in  the  maximum 
pitch  attitude  attainable  during  normal 
takeoffs  and  landings;  and 

(b)  If  a  tail  bumper  or  an  energy  absorption 
device  is  provided  to  show  compliance  with 
paragraph  (a)  of  this  special  condition,  the 
following  apply: 

(1)  Suitable  design  loads  must  be 
established  for  the  tail  bumper  or  energy 
absorption  device;  and 

(2)  The  supporting  structure  of  the  tail 
bumper  or  energy  absorption  device  must  be 
designed  to  withstand  the  loads  established 
in  subparagraph  (b)(1)  of  this  special 
condition.  Inspection/replacement  criteria 
must  be  established  for  the  tail  bumper  or 
energy  absorption  device  and  provided  as 
part  of  the  information  required  by  §  23.1529. 

4.  Propeller  Marking 

Each  propeller  must  be  marked  so  that  both 
sides  of  the  disc  are  conspicuous  under 
normal  daylight  ground  conditions. 

5.  Fire  Detector  System 

(a)  There  must  be  means  to  ensure  the 
prompt  detection  of  Tire  in  the  engine 
compartment. 

(b)  Each  fire  detector  must  be  constructed 
and  installed  to  withstand  the  vibration, 
inertia,  and  other  loads  to  which  it  may  be 
subjected  in  operation. 

(c)  No  fire  detector  may  be  affected  by  any 
oil,  water,  other  fluids,  or  fumes  that  might 
be  present. 

(d)  There  must  be  means  to  allow  the  crew 
to  check,  in  flight,  the  functioning  of  each 
fire  detector  electric  circuit. 

(e)  Wiring  and  other  components  of  each 
fire  detector  system  in  the  engine 
compartment  must  be  at  least  fire  resistant. 

6.  Protection  of  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated  Fields 

(a)  Each  system  that  performs  critical 
functions  must  be  designed  and  installed  to 
ensure  that  the  operation  and  operational 
capability  of  these  systems  to  perform  critical 
functions  are  not  adversely  affected  when  the 
airplane  is  exposed  to  high  intensity  radiated 
electromagnetic  fields  external  to  the 
airplane. 

(b)  For  the  purpose  of  this  special 
condition  a  critical  function  is  a  function 
whose  failure  would  contribute  to  or  cause  a 
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failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Kansas  Qty,  Missouri  on 
February  2, 1993. 

Barry  D.  Clements, 

Manager,  SmaJI  Airplane  Directorate  Aircraft 
Certification  Service. 

[FR  Doc.  93-4162  Filed  2-£2-93;  8:45  am] 
BiuiNa  cooe  aeio-ta-ai 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  307 

Regulations  Under  ttis  Comprehensive 
Smokeless  Tobscco  Health  Education 
Act  of  1986 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  The  Commission  has 
extended  for  30  days  the  time  period 
within  which  comments  will  1^ 
received  on  the  proposed  amendments 
to  §  307.12(b)  of  the  Commission’s 
Regulations  tmder  the  Comprehensive 
Smokeless  Tobacco  Act  of  1986.  The 
proposed  language  concerns  the  rotation^ 
of  health  warnings  for  promotional 
materials  for  smokeless  tobacco 
products.  The  original  request  for 
comments  was  announced  in  the 
Federal  Register  on  January  15. 1993 
(58  FR  4875). 

DATES:  Written  comments  will  be 
accepted  on  or  before  March  25, 1993. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 

6th  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  S.  Priesman,  (202)  326-2484,  or 
Judith  P.  Wilkenfeld,  (202)  326-3150, 
Division  of  Advertising  Practices, 

Federal  Trade  Commission,  6th  & 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580. 

SUPPLEMENTARY  WFORMATION:  The 
Conunission  has  received  a  request  for 
a  30-day  extension  of  the  comment 
period  from  the  Smokeless  Tobacco 
Council  to  allow  its  members  time  to 
provide  complete  responses  to  the 
proposed  revisions.  The  Commission 
has  determined  to  grant  the  extension. 
Accordingly,  comments  from  any 
interested  party  will  be  accepted  until 
March  25, 1993. 

By  direction  of  the  Commission. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  93-4150  Filed  2-22-93;  8:45  amj 
BILUNQ  COOC 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[CO-18-90] 

RIN1545-AQ54 

Notice  of  Propoaed  Rulemeklng  Under 
Section  382  of  the  Internal  Revenue 
Code  of  1986;  Limltatlone  on 
Corporate  Net  Operating  Loea 
Carryforwarde;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  proposed 
regulations. 

SUMMARY:  This  document  ccmtains 
corrections  to  proposed  regulations 
(CO-18-90),  which  was  published  in 
the  Federal  Register  on  Thursday, 
November  5, 1992  (57  FR  52743).  The 
proposed  regulations  relate  to  rules 
treating  options  as  exercised  in  certain 
circumstances,  for  the  purpose  of 
determining  whether  a  loss  corporation 
has  an  ownership  change,  within  the 
meaning  of  section  382. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  M.  Ahlers,  telephone  202-622— 
.7750  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Tlie  proposed  regulations  that  are  the 
subject  of  this  correction  amend  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  382  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (CO-18-90), 
which  was  the  subject  of  FR  Doc.  92- 
26160,  is  corrected  as  follows: 

1.  On  page  52744,  column  2,  in  the 
preamble  under  the  heading  “C. 

Abusive  Principal  Purpose”,  first 
paragraph,  lines  8  and  9,  the  language 
“ownership  of  the  amount  of  stoi^ 
covered  by  the  option,  or  (2) 
facilitating”  is  corrected  to  read 
“ownership  of  all  or  part  of  the  amount 
of  stock  covered  by  the  option  (through 
the  option  alone  or  in  combination  with 
one  or  more  related  arrangements),  or 
(2)  facilitating”. 

2.  On  page  52744,  column  3,  in  the 
preamble  under  the  heading  “D. 
Definition  of  Option”,  third  paragraph. 


line  4,  die  language  “Statement  of 
Procedural  Rules),  in  their"  is  onrected 
to  reed  “Statmnent  of  Procedural  Rules 
for  availability  of  Cumulative  Bulletins 
(CB.)).  in  their”. 

3.  On  page  52745,  column  2,  in  the 
preamble  under  the  beading  “K.  Public 
Comments  Requested”,  second  line 
from  the  bottom  of  the  column,  the 
language  “requirements  of  section  382 
(  )(5)  are"  is  corrected  to  read 
“requirements  of  secticm  (1)(5)  are”. 

4.  On  page  52748,  column  2,  $  1.382- 
4(h)(2)(iv)(A),  line  3,  the  language  “for 
any  testing  date  after  November  5,”  is 
corrected  to  read  “for  any  testing  date 
on  or  after  November  5,”. 

Dale  D.  Goods, 

FederaJ  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  93-4041  Filed  2-22-93;  8:45  am] 
BMJJNO  coos  4eSS-9l-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  103 

Union  Dues  Regulatlona 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Proposed  rule;  notice  of  change 
in  dates  for  oral  argument. 

SUMiARY:  The  National  Labor  Relations 
Board  gives  notice  that  it  is 
rescheduling  oral  argument  on  the 
proposed  rulemaking  for  the 
implementation  of  the  United  States 
Supreme  Court’s  decision  in 
Communications  Workers  of  America  v. 
Beck.  487  U.S.  735  (1988). 

DATES:  Oral  argument  will  be  held  on 
March  15, 16,  and  22, 1993.  Persons 
wishing  to  be  heard  at  the  oral  aigument 
should  notify  the  Office  of  the  Executive 
Secretary  by  close  of  business  Monday, 
March  1, 1993.  Thereafter,  the  Board 
will  notify  interested  persons  of  the 
time  and  place  of  the  oral  argument  and 
those  who  will  be  scheduled  to 
participate. 

ADDRESSES:  Persons  wishing  to  be  heard 
at  the  oral  argument  should  notify  the 
Office  of  the  Executive  Secretary,  1717 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20570.  Telephone:  (202)  254-9430. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Truesdale,  Executive  Secretary. 
Telephone:  (202)  254-9430. 

SUPPLEMENTARY  MFORMATION: 
Background 

’The  Board’s  notice  of  proposed 
rulemaking  and  original  notice  of  oral 
argument  was  publi^ed  in  the  Federal 
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Register  (57  FR  43635)  on  September 
22. 1992.  The  notice  provided  that  the 
period  for  comment  ended  at  the  close 
of  business  on  October  22. 1992,  and 
that  oral  argument  would  be  held  on 
November  5, 1992.  On  October  14. 1992, 
the  Board  published  in  the  Federal 
Register  (57  FR  47023)  a  notice 
extending  the  time  for  filing  comments 
until  the  close  of  business  on  Monday. 
November  30, 1992,  but  also  advised 
that  it  would  adhere  to  the  date  of 
November  5, 1992,  for  the  purpose  of 
hearing  oral  argument.  Oral  argument 
was  held  on  that  date.  The  Board 
subsequently  extended  the  time  for 
filing  comments  to  close  of  business  on 
December  4. 1992  (57  FR  55491). 
Thereafter,  the  Bo^  decided  to  hear 
additional  oral  argument  on  the 
proposed  rule  on  March  8, 15,  and  16, 
1993.  (58  FR  7199). 

The  American  Federation  of  Labor 
and  Congress  of  Industrial 
Organizations  submitted  a  letter  to  the 
Board  on  February  11, 1993,  requesting 
that  the  Board  commence  the  oral 
argument  on  March  15, 1993; 
reschedule  the  balance  of  the  hearing 
dates  accordingly;  and  extend  the  time 
for  requesting  an  opportunity  to  be 
heard  horn  February  16, 1993,  to  March 
1, 1993.  The  AFL-CIO  cites  the 
coordinating  role  it  undertook  in  the 
first  round  of  proceedings  on  the 
proposed  Beck  rules,  wishes  to 
undertake  that  same  coordinating  role  in 
the  upcoming  Beck  hearings,  and  refers 
to  the  scheduling  difficulties  introduced 
by  the  regular  mid-winter  meetings  now 
being  held  by  the  governing  boards  of 
the  AFL-QO  and  its  afii  Hates. 

The  Board  has  decided  to  hold  the 
scheduled  oral  arguments  on  March  15. 
16.  and  22, 1993.  The  March  15  session 
will  focus  on  issues  raised  by  the  notice 
and  information  provisions  of  the 
proposed  rule  contained  in  §§  103.40(e) 
103.40(0  (1)  and  (2).  The  March  15 
argument  also  will  concern  the  model 
union  security  clause  set  forth  in 
§  103.42.and  the  Appendix  to  that 
section.  On  March  16  the  Board  will 
focus  on  the  financial  aspects  of  the 
proposed  rule  raised  by  $  103.41, 
including  but  not  Umited  to  unit-by-unit 
accounting  and  chargeability  issues. 
Finally,  the  March  22  session  %vill  focus 
on  the  procedural  aspects  of  the 
propos^  rule,  such  as  those  contained 
in  §§  103.40(0  (3)  and  (4)  and  104.30(g). 

Persons  wishing  to  be  heard  at  any  of 
these  sessions  should  notify  the  Office 
of  the  Executive  Secretary  by  close  of 
business  Mardi  1, 1993,  and  specify  in 
which  session  or  sessions  they  wish  to 
participate.  The  Board  will  thereafter 
give  notice  of  the  time  and  place  of  the 
oral  argument,  those  persons  who  will 


be  scheduled  to  participate,  and  the 
time  periods  for  each  participant. 

Dated  Washington,  DC,  February  17, 1993. 
By  direction  of  the  Board. 

John  C  Tniesdak, 

Executive  Secretary. 

(FR  Doc.  93-4061  Filed  2-22-93;  8:45  am] 
WUMG  CODE  7S4a-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[MA-5-1-6295;  A-1-FRL-4599-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Massachuaetta;  RACT  for  Dartmouth 
Finiahing  Corp^tlon  in  New  Bedford 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Massachusetts.  This  revision  establishes 
and  requires  the  use  of  reasonably 
available  control  technology  (RACT)  to 
reduce  volatile  organic  compound 
(VOC)  emissions  fiom  fabric  printing 
and  fabric  finishing  operations  at 
Dartmouth  Finishing  Corporation 
(Dartmouth)  in  New  Bedford, 
Massachusetts.  The  intended  effect  of 
this  action  is  to  propose  approval  of  a 
source-specific  RACT  determination 
made  by  the  Commonwealth  of 
Massachusetts  in  accordance  with 
commitments  of  its  approved  1982 
ozone  attainment  plan.  This  action  is 
being  taken  in  accordance  with  section 
110  of  the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1992. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  )FK  Federal  Building, 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  and  the  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection.  One  Winter 
Street,  8th  Floor.  Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  McConnell,  f61 7)  565-3249. 
SUPPLEMENTARY  INFORMATION:  On  May 
15. 1991,  the  State  of  Massachusetts 


submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consisted  of  a  plan  approval 
issued  by  the  Massachusetts  Department 
of  Environmental  Protection  (DEP) 
which  imposed  VOC  control  measures 
as  RACT  for  Dartmouth  Finishing 
Corporation  located  in  New  Bedford. 
Massachusetts.  This  notice  is  divided 
into  three  parts: 

I.  Background  Information 
n.  Siimmary  of  SIP  Revision 
III.  Final  Action 

I.  Background  Information 

On  November  9. 1983  (48  FR  51480), 
EPA  approved  Massachusetts 
Regulation  310  CMR  7.18(17), 
“Reasonably  Available  Control 
Technology  (RACT)”,  as  part  of  the 
Commonwealth  of  Massachusetts  1982 
ozone  attainment  plan.  This  regulation 
requires  the  Massachusetts  DEP  to 
determine  and  impose  RACT  on  all 
facilities  with  the  potential  to  emit  one 
hundred  tons  per  year  or  more  of  VOC 
that  are  not  already  subject  to 
Massachusetts’  regulations  developed 
pursuant  to  the  EPA  Control  Techniques 
Guideline  (CTG)  documents. 

On  January  10, 1991,  the 
Massachusetts  DEP  submitted  a 
proposed  SIP  revision  consisting,  in 
part,  of  a  draft  NON-CTG  RACT 
Approval  defining  VOC  control 
requirements  for  Dartmouth.  EPA 
reviewed  the  document  for 
enforceability,  completeness  and 
technical  sufficiency,  and  provided 
written  comments  to  the  state  on 
February  13. 1991.  Massachusetts 
incorporated  EPA's  proposed  changes 
and  submitted  a  final  SIP  revision  on 
May  15, 1991. 

II.  Summary  of  SIP  Revision 

Dartmouth’s  VOC  emissions  have 

been  reduced  ftum  304  tons  per  year  in 
1984  to  a  maximum  of  28  tons  per  year, 
resulting  in  a  90.8%  percent  reduction 
based  on  typical  production.  Dartmouth 
achieved  its  emissions  reductions  by 
reformulating  its  printing  pastes.  ’The 
DEP’s  Plan  Approval  incorporates  these 
changes  and  ^e  use  of  the  reformulated 
print  pastes  as  enforceable 
requirements.  The  May  15, 1991  Plan 
Approval  imposes  a  daily  VOC  emission 
cap  on  Dartmouth  of  0.14  tons  per  day 
(280  pounds  per  day).  'The  Plan 
Approval  also  limits  the  content  of 
Dartmouth’s  print  pastes  to  0.35  pounds 
of  VOC  per  pound  of  solids,  and 
requires  that  fabric  finishing  mixtures 
utilized  by  Dartmouth  not  exceed  0.115 
pounds  of  VOC  per  pound  of  solids. 

A  CTG  does  not  exist  for  the  fabric 
printing  and  fabric  finishing  operations 
at  Dartmouth.  However,  the  CTC 
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covering  graphic  arts  printing  covers  a 
printing  process  which  is  similar  to  the 
labric  printing  and  finishing  operations 
at  Dartmouth.  The  Graphic  Arts  CTG 
recommends  a  65%  overall  reduction  in 
VOC  emissions  from  packaging 
rotogravure  and  a  75%  overall  reduction 
for  publication  rotogravure  when  using 
add-on  controls.  Furthermore,  EPA  has 
determined  that  0.5  pounds  of  VOC  per 
pound  of  solid  is  RACT  for  flexographic 
and  packaging  rotogravure  printing.  The 
emission  reductions  achieved  by 
Dartmouth  through  reformulation  of  its 
print  pastes  are  consistent  with  the 
reductions  anticipated  for  either  add-on 
controls  or  through  reformulation  at 
facilities  required  to  meet  the  emission 
limits  suggested  by  EPA’s  Graphic  Arts 
CTG.  For  these  reasons,  the  DEP  has 
imposed  emission  limits  of  0.35  pounds 
of  VOC  per  pound  of  solids  for  print 
pastes,  and  a  limit  of  0.115  pounds  of 
VOC  per  poxmd  of  solids  for  fabric 
fijiishing  mixtures  used  by  Dartmouth. 
Additionally,  an  emissions  cap  of  0.14 
tons  per  day  (280  poimds  per  day)  will 
ensure  that  a  90.8%  reduction  in  annual 
VOC  emissions  is  achieved  by 
Dartmouth. 

EPA’s  review  of  this  material 
indicates  that  the  VOC  emission 
reductions  achieved  by  Dartmouth 
represent  RACT.  EPA  is  proposing  to 
approve  the  Massachusetts  SIP  revision 
for  Dartmouth,  which  was  submitted  on 
May  15, 1991.  EPA  is  soliciting  public 
comments  on  the  issues  discussed  in 
this  notice  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice. 

III.  Proposed  Action 

EPA  is  proposing  to  approve  the 
Massachusetts’  Amend  Plan  Approval 
dated  and  effective  May  13, 1991  as  a 
revision  to  the  Massachusetts  SIP.  'The 
Amended  Plan  Approval  imposes  RACT 
consisting  of  an  emission  limit  of  0.35 
pounds  of  VOC  per  poimd  of  solids  for 
print  pastes  and  0.115  pounds  of  VOC 
per  pound  of  solids  for  fabric  finishing 
mixtures,  and  a  daily  emissions  cap  of 
280  pounds  of  VOC  for  Elartmouth 
Finishing  Corporation  in  New  Bedford, 
Massachusetts. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 


published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 
Under  5  U.S.C.  S^ion  605(b),  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107, 110  and 
172  of  the  Clean  Air  Act  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  SIP 
approvals  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  are  already  State  law. 
SIP  approvals,  therefore,  do  not  add  any 
additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inqmry  into 
the  economic  reasonableness  of  the 
State  actions.  The  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds. 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  Revisions.  OMB  has  agreed 
to  continue  to  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  110(a)(3)  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642.) 

Dated:  February  8, 1993. 

Patricia  L.  Meaney, 

Acting  Regional  Administrator  Region  I. 

IFR  Doc.  93-4118  Filed  2-22-93;  8:45  am) 
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40  CFR  Part  228 

[FRL-4598-3] 

Ocaan  Dumping;  Propoaad 
Deaignation  of  SIta 

AuENCY:  U.S.  Environmental  Protection 
Agency. 

ACHON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  designation 
of  a  dredged  material  disposal  site  in 
Massachusetts  Bay.  'This  action  is 
necessary  to  provide  an  acceptable 
ocean  disposal  site  to  bb  considered  as 
an  alternative  for  the  current  and  future 
disposal  of  dredged  material. 

DATES:  Comments  must  be  received  by 
March  31, 1993. 

ADDRESSES:  Send  comments  to: 
Kymberlee  Keckler,  U.S.  Environmental 
Protection  Agency.  Region  I,  JFK 
Federal  Building  (WQE),  Boston,  MA 
02203-2211. 

The  files  supporting  this  proposed 
site  designation  are  available  for  public 
inspection  at  the  above  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kymberlee  Keckler.  (617)  565—4432. 

SUPPLEMENTARY  MFORMATKW: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection  Research  and  Sanctuaries  Act 
of  1972,  as  amended,  33  U.S.C.  1401  et. 
sea.  ("MPRSA”),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dredged 
material  disposal  sites  to  Regional 
Administrators.  This  proposed  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  1,  subc^apter  H, 

§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  promulgation  in 
this  part  228.  A  list  of  “Approved 
Interim  and  Final  Ocean  Dumping 
Sites’’  was  published  on  January  11, 
1977  (42  FR  2461  et.  seq.)  and  was  last 
extended  on  August  19, 1985  (50  FR 
33338  et.  seq.).  That  list  established  an 
interim  site  near  Marblehead,  MA  and 
extended  its  period  of  use  until  July  31. 
1988,  or  imtil  final  rulemaking  is 
completed.  EPA  is  proposing  to  move 
the  site  boundary  toward  the  southwest 
(approximately  1  nautical  mile 
westward  and  nautical  mile 
southward). 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C  4321  et  seq.,  (“NEPA”)  requires 
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that  Federal  agencies  prepera  an  EIS  on 
proposals  for  legislation  and  other  m^or 
Federal  actions  simificantly  affecting 
the  quality  of  the  human  esrvironineBt. 
The  object  of  NEPA  is  to  incorporate 
careful  consideration  of  all 
environmental  aspects  of  proposed 
actions  into  the  decision-making 
processes. 

It  Is  EPA*s  voluntary  policy  to  prepare 
EISs  for  site  designations  under  the 
MPRSA  (39  FR 16187  (May  7. 1974)). 
and  EFA  has  prepared  (Lraft. 
supplemental,  and  final  EISs  entitled 
"Valuation  of  Cbntlnued  Use  of  the 
Massachusetts  Bay  Dredged  Material 
Disposal  Site,**  "Alternative  Site 
Screening,'*  and  **DB8ignation  of  an 
Ocean  Dredged  Material  Disposal  Site  in 
Massachusetts  Ba]r**  respectively.  On 
September  29. 1989,  a  notice  of 
availability  of  the  draft  EIS  for  public 
review  and  comment  wae  published  In 
the  Federal  Register  (54  FR  4017^.  On 
July  8, 1990,  a  notice  of  availabiUty  of 
the  draft  SEIS  for  public  review  and 
comment  was  puUished  in  the  Federal 
Register  (55  FR  27886).  On  July  24, 

1992.  a  imtice  of  avail^lity  of  the  final 
EIS  for  public  review  and  commeiU  was 
published  in  the  Federal  Register  (57 
FR  32988).  The  public  comment  p^od 
on  the  draft  EIS  closed  November  13. 
1989,  August  20. 1990  (m  the  a%lS, 
and  Au^st  28. 1992  on  the  FEiS. 

Several  reviewers  commented  on  these 
EISs. 

The  action  currently  being  proposed 
is  the  final  designation  for  continued 
use  of  an  ettvironmentally  acceptable 
ocean  dredged  matena)  disposal  site  in 
Massadbttsetts  Bey.  However,  site 
designation  doee  not  indicate  approval 
to  dfepose  dredged  aieterial  passing  the 
criteria  (40  CFR  part  227).  Material 
dispositian  is  determined  on  a  case-by¬ 
case  basis  as  pert  of  the  U.S.  Army 
Corps  of  Bogineers*  (“COE”)  permit¬ 
issuing  process. 

The  BSs  discuss  the  need  for  the 
action  and  aocamine  ocean  dH^xwal  site 
alternatives  to  the  proposed  action. 
Information  needed  to  evaluate  the 
suitability  of  ocean  areas  for  final 
designation  is  presented.  Regional  land 
based  ahematives  ware  reacted  because 
of  the  lack  of  available  land  area  near 
dredging  proposals,  the  lack  of 
informatian  on  possible  constnK:tion  of 
marshlands,  and  increased  costs. 
Additional  analysis  of  specific  land- 
based  alternatives  urill  performed  as 
part  of  any  application  for  a  permit  to 
u.se  the  siie.  The  environmental  studies 
and  final  designation  process  are  being  - 
conducted  in  accordance  wMi 
requirements  of  the  MPRSA,  the  Ocean 
Dumping  Regulations,  and  other 


epidlcable  Federal  environmental 
l^islation. 

C  Proposed  Site  Designation 
The  proposed  ske  has  bean  used  since 
the  19408  for  the  ocean  disposal  of 
dredged  material  and  industrial  u'asta 
The  center  coordinate  proposed  for 
the  MBDS  is  located  42'’2S.1'  N.  and 
70°35.Q'  W..  which  is  approximately  1 
nautical  mile  westward  and  tA  nautical 
mile  southward  of  the  existing  interim 
site  (North  American  Datiun  of  1983k 
The  site  is  approximately  22  nautical 
miles  offshore  from  Boston  and  is  two 
nautical  miles  in  diameter.  Water 
depths  average  90  meters. 

D.  Regulatory  Rai^iiranasntB 
Pursuant  to  an  Office  of  Water  policy 
mem(»andum  dated  Octobm^  23. 1989, 
EPA  has  evaluated  the  proposed  site 
designation  for  consistency  with  the 
State’s  approved  coastal  zone 
management  program.  EPA  has 
determine  that  the  desigiation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
State  coastal  management  program  and 
has  submitted  this  determination  on 
July  2, 1992  to  Ae  State  for  review  in 
accordance  with  EPA  policy.  On 
November  13, 1992,  Ae  Massachusetts 
CZM  office  d^eimined  Aat  Ae  MBDS 
designation  is  consistent  wiA  State 
policies  provided  that  disposal  of 
contaminated  sediments  will  not  occur 
under  any  circumstmices.  It  should  be 
noted  Aat  EPA*s  EISs  made  clear  that 
based  on  current  Afbrmation,  EPA 
questions  Ae  efficacy  of  capping  at  a 
site  such  as  Ae  MBDS  and  believes  that 
if  capping  pilot  studies  are  proposed, 
Aey  should  utilize  clean  Aedged 
material  to  ensure  Ae  protection  of  Ae 
marine  environment  in  case  of  feilure. 

In  adAtion,  as  part  (rf  Ae  NEPA  process, 
EPA  has  consulted  wiA  Ae  State 
regarding  Ae  efiects  of  Ae  dumping  at 
the  proposed  site  on  the  Massachusetts 
coastal  zone. 

The  general  criteria  for  the  selection 
of  sites  are  given  in  §  228.5  of  Ae  EPA 
Ocean  Ehimping  Regulations.  Five 
general  criteria  are  used  in  the  selection 
and  approval  for  continued  use  of  an 
ocean  Asposal  site.  Selection  of  sites 
incorporates  minimizing  interference 
wiA  other  marine  activities,  preventing 
any  temporary  perturbations  from  the 
dumping  from  causing  impacts  outside 
Ae  dispose  site,  and  monitoring  to 
detect  any  adverse  impacts  at  an  early 
stage.  Where  feasible,  locations  oft  the 
Ck)ntinental  Shelf  are  chosen.  Based  on 
Ae  information  presented  in  Ae  EISs, 
EPA  has  determined  Aat  no 
environmental  benefit  would  be 
obtained  by  selecting  a  site  ofi  Ae 


Continenhd  Shelf  versus  Aat  proposed 
in  Ais  action.  The  proposed  site 
confioims  to  Ae  five  genoal  criteria.  If 
at  any  time,  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
furAer  use  of  Ae  site  will  be  restricted 
or  terminated.  _ 

EPA  established  11  factors,  at  40  CFR 
228.6,  to  use  in  evaluating  a  proposed 
Asposal  site  to  ensure  Aat  Ae  general 
critmia  are  met  and  to  assess  Ae  impact 
of  Ae  site  for  Asposal.  The  criteria  are 
used  to  make  conmarisons  between  sites 
and  are  the  bases  tor  final  site  selection. 
The  characteristics  of  Ae  proposed  site 
are  reviewed  below  in  terms  of  the  11 
factors.  Detailed  information  is 
presented  in  Ae  EISs. 

1.  Geographicat  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  (40  CHt 
228.6(aXlU 

The  site’s  center  coordinate,  size,  and 
distance  from  shore  are  listed  under  Part 
C,  Proposed  Site  Designation.  Water 
depAs  at  Ae  site  average  90  meters.  The 
sediment  composition  in  Massachusetts 
Bay  is  dominated  by  heterogeneous 
sediments  compost  primarily  of  glacial 
till.  The  floor  of  Massachusetts  Bay  Is 
characterized  by  outcroppings  of 
bedrock  interspersed  with  areas  of 
cobble,  ^vel,  and  sand,  with  some  of 
the  deeper  areas  grading  into  fine  mud 
wiA  a  hi^  clay  content  The  MBDS  is 
located  wiAin  Ae  norAwestem  comer 
of  Ae  Stellwagen  Basin,  an  area 
domteated  by  fine  silts  and  clays. 
Becau.se  of  its  depA,  Ae  basin  is  not 
significantly  affected  by  waves  and 
currents  and  is  considered  a  low-energy 
environment.  Consequently,  disposed 
dredged  material  is  likely  to  remain  kt 
Ae  immediate  area. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Uving  Resources  in  Adult  and 
Juvenile  Phases  (40  CFR  228.6(a)f2}J 

Areas  for  breeding,  spewning.  nursery 
and/or  passage  of  commercially  and 
recreationally  Important  finfish  and 
shellfish  species  occur  on  a  seasonal 
basis  across  the  western  shelf  of  the  Gulf 
of  Maine.  Past  disposal  of  dredged 
material  at  the  site  has  not  caus^ 
detectable,  significant  or  irreversible 
adverse  impacts  on  living  marina 
resources. 

Most  species  spawn  during  a  period 
of  several  months,  and  over  a  wide 
geographical  area.  Species  common  to 
Massachusetts  Bay  include  American 
plaice,  silver  hake,  witch  flomuler,  and 
Atlantic  mackerel 

The  present  MBDS  is  located  on  Ae 
western  edga  of  an  apparent  whale 
migratory  corridor  extending  from 
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George’s  Bank  north  to  JeHrey’s  Ledge. 
The  area  directly  east  of  the  site  appears 
to  be  used  on  a  regular  basis  by  both 
humpback  and  finback  whales.  Both  the 
National  Marine  Fisheries  Service  and 
the  U.S.  Fish  and  Wildlife  Service  have 
determined  that  designation  of  the 
MBDS  will  not  jeopardize  any 
threatened  or  endangered  species. 

Impacts  of  dredged  material  disposal 
on  demersal  hsh  at  the  site  are  expected 
to  be  restricted  to  temporary  changes  in 
abundance,  numbers  of  species,  mean 
size,  and  food  preferences.  It  is  unlikely 
that  disposal  activities  will  interfere 
with  commercially  valuable  fish 
because  of  their  mobility  and  the 
limited  area  in  which  disposal  occurs. 
Two  species  of  commercial  fish  that  lay 
demersal  eggs  are  not  expected  to  be 
adversely  affected  since  the  substrate 
and  offshore  locale  of  the  site  are  not 
preferred  spawming  areas  for  these  fish. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

Use  of  the  MBDS  is  not  considered  to 
have  any  potential  for  coastal  impacts 
because  the  site  is  approximately  15 
miles  from  the  nearest  beach  and  has  a 
very  low  probability  of  resuspension. 
Distance  from  shore,  water  depth, 
conHguration  of  the  basin,  and  net 
southeast  transport  are  factors  that 
minimize  the  possibility  of  dredged 
material  reaching  beaches  or  other 
amenity  areas.  Studies  reported  in  the 
EIS  indicate  that  virtually  all  of  the 
dredged  material  disposed  at  the  site 
remains  within  the  disposal  area. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Beiease,  Including 
Methods  of  Packing  the  Waste,  if  Any 
(40  CFR  228.6(a)(4)) 

Dredged  Material  release  at  approved 
sites  must  conform  to  the  EPA  criteria 
in  the  ocean  dumping  regulations  (40 
CFR  part  227).  Sediments  presently 
being  dredged  horn  the  Massachusetts 
coastal  area  are  composed  of  Hne  sand, 
silt,  and  clay,  and  are  similar  in  grain 
size  to  natural  sediments  in  the  central 
basin  of  the  proposed  disposal  site.  The 
dredged  material  is  transported  in  bulk 
by  a  barge  equipped  with  a  bottom 
dump  mechanism.  Future  dredging 
projects  may  contribute  approximately 
three  million  cubic  yards  of  dredged 
material  to  the  MBDS  in  the  next 
decade. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

The  COE  currently  conducts  on-board 
surveillance  to  ensure  that  disposal 
operations  occur  at  the  proper  location. 


Monitoring  by  EPA,  the  COE,  and 
permittees  wrill  continue  for  as  long  as 
the  site  remains  active.  In  order  to 
detect  any  transport  of  dredged  material 
outside  the  site,  sediments  will  be 
monitored  at  the  site  and  along  transects 
of  possible  transport.  Benthic 
communities  will  be  monitored  to 
detect  changes  that  extend  beyond  the 
site. 

Periodic  bioaccumulation  analyses  of 
benthic  invertebrates  and  fishes 
collected  from  the  disposal  site  and 
bioassays  will  be  used  to  determine 
whether  dredged  material  disposal  has 
adversely  affected  any  marine  resources. 
If  evidence  of  significant  adverse 
environmental  efiects  is  foimd,  EPA  will 
take  appropriate  steps  to  restrict  to 
terminate  dumping  at  the  site. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction,  and  Velocity,  If  Any  (40  CFR 
228.6(a)(6)) 

Current  velocities  range  fi-om  0  to  30 
centimeters  per  second  at  the  site. 
Currents  are  influenced  hy  tides  in  a 
rotational  manner,  but  net  water 
movement  is  to  the  southeast.  The  COE 
reports  that  regional  dredged  material 
(primarily  fine  sand,  silt,  and  clay)  is 
cohesive.  As  a  result,  rapid  settling  of 
the  released  sediments  should  occur. 
Minimal  horizontal  mixing  or  vertical 
stratification  of  disposal  materials 
should  occur,  resulting  in  low 
suspended  sediment  concentrations. 

Previous  studies  have  demonstrated 
the  relative  immobility  of  dredged 
material  at  the  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFR  228.6(a)(7)) 

Several  industrial  and  municipal 
discharges  are  located  in  Massachusetts 
Bay.  Although  the  closest  proposed 
discharge  is  approximately  13  nautical 
miles  from  the  proposed  site,  it 
represents  the  closest  point  source 
discharge  of  pollutants.  Because  of  the 
distance  involved  and  dilution  factors 
associated  with  mixing,  discharges  in 
Massachusetts  Bay  are  not  expected  to 
have  a  measurable  effect  on  the  site. 

Previous  dredged  material  disposal  at 
the  existing  site  has  not  produced  any 
significant  adverse  effects  on  sediment 
or  water  quality.  Changes  in  water 
quality  as  a  result  of  disposal  operations 
have  been  of  short  duration  (minutes) 
and  have  been  confined  to  relatively 
small  areas.  No  major  differences  in 
finfish  and/or  shellfish  species  or 
numbers  were  found  in  recent  surveys 
within  6md  adjacent  to  the  site. 


Recent  disposal  of  dredged  material 
has  produced  minor  localized  and 
reversible  impacts  of  smothering  of  the 
benthos,  and  possible  temporary 
impacts  on  demersal  fish. 

Pediment  collected  by  EPA  and  the 
COE  hum  the  disposal  area  in  1985, 

1986,  and  1987  contain  higher  levels  of 
chromium,  copper,  lead,  zinc,  and 
polychlorinatM  biphenyls  thw  do 
sediments  at  control  stations  near  the 
site.  These  higher  trace  metal  and 
hydrocarbon  concentrations  probably 
reflect  contaminants  present  in  dredged 
material  previously  disposed  at  the  site. 
However,  concentrations  of  these 
contaminants  at  the  site  were  not  shoMm 
to  cause  any  adverse  ecological  or 
human  health  efiects.  Trace  metal 
concentrations  in  tissues  of  benthic 
organisms  collected  at  the  site  were  well 
below  FDA  action  levels. 

8i  Interference  ¥rith  Shipping,  Fishing, 
Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance,  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)) 

Extensive  shipping,  fishing, 
recreational  activities,  and  scientific 
investigations  take  place  in  the  Gulf  of 
Maine  throughout  the  year.  However, 
previous  dredged  material  disposal 
operations  are  not  knowm  to  have 
interfered  with  these  activities.  The 
Bureau  of  Land  Management  has  not 
announced  plans  to  lease  any  areas  on 
the  nearshore  Continental  ShelLadjacent 
to  the  site  for  oil  and  gas  exploration. 
Mineral  extraction,  desalination,  and 
aquaculture  activities  do  not  presently 
occur  near  the  site. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
of  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Investigations  of  dredged  material 
disposal  operations  at  the  site  have  not 
indicated  that  disposal  has  had  any 
significant  adverse  effects  on  water 
quality  (e.g.,  dissolved  nutrients,  trace 
metals,  dissolved  oxygen,  or  pH). 

Diatoms,  nannoplai^ton,  and 
phytoflagellates  are  the  major  types  of 
phytoplankton  within  the  coastal  areas 
of  Massachusetts  Bay,  and  their 
population  dynamics  are  closely 
correlated  and  with  annual  cycles  of 
nutrients  and  light  energy.  Population 
cycles  of  zooplankton  often  are  closely 
correlated  with  seasonal  cycles  of 
phytoplankton  since  many  zooplankters 
use  phytoplankton  as  food.  2k>oplankton 
numbers  peak  in  July  and  Octol^r  in  the 
coastal  ares  of  the  Gulf  of  Maine. 

The  infaunal  community  at  the 
disposal  site  is  highly  variable  because 
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of  dredged  maierid  disposd.  Eadi  area 
is  in  s  different  stage  of  recoeery.  Some 
epibentbic  invertebratee  do  occur  at 
MBOS  associated  with  rocky  surfeces  is 
dominated  by  attached  suspension 
primarily  crustaceans,  assorted 
shellfish,  and  sea  stars.  Mmiy  fish 
frequent  the  area,  but  several  species  of 
demersal  fish  dominate  die  populatton. 

Site  surveys  have  detected  no 
significant  diffarmcea  in  water  quality 
or  biological  characteristics  among  areas 
within  the  site  and  adjacent  reference 
areas.  Therefore,  dredged  material 
disposal  at  the  site  does  not  appear  to 
significantly  alter  water  quality  or 
ecology. 

10.  Potentiality  for  the  DeveiopmeBt  or 
Recruitment  Nuisnnce  Species  in  the 
Disposal  Site  (40  CFR  228.6(aMlO)i 

There  are  no  known  components  of 
this  dredged  material  or  consequences 
of  hs  disposal  which  would  attract  or 
result  in  recruitment  or  development  of 
nuisance  species  at  the  site.  Previous 
surveys  at  the  site  did  not  detect  the 
development  or  recruitment  of  nuisance 
species,  and  the  similarity  of  the 
dredged  material  with  the  existing 
sediments  suggests  that  the 
development  or  recruitment  of  nuisance 
species  is  unlikely. 

1 1.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Siffiificant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  22&.6(a)(l  1 J/ 

The  Massachusetts  Board  of 
Underwater  Archeology  reported  that  no 
known  historical  shipwrecks  exist  at  or 
near  the  site. 

E.  Proposed  Action 

The  MBPS  has  been  used  for  ocean 
disposal  activities  since  the  1940s.  In 
19^,  EPA  promulgated  the  ocean 
dumping  regulations,  and  subsequently 
granted  interim  site  designation  status 
to  sites  which  have  been  historirally 
u.sed. 

Alternative  ocean  sites  which  vrere 
rejected  from  consideration  were 
approximately  25  nautical  miles  further 
offshore  and  approximately  15  nautical 
miles  south  of  the  proposed  location. 
Diqiosing  dredged  material  in  these 
sites  would  not  have  any  appreciable 
benefits.  Ahemativa  dsepwater  sitee  on 
the  €k>nlinental  Shelf  beyond  dm  Gulf  of 
Manw  were  rejected  from  consideration 
because  the  greeter  distance  from  shore 
(approximately  250  nautical  miles) 
increases  dm  potential  for  short 
dumping  due  to  possible  emergencies 
daring  Averse  weather  conditions. 
Greater  water  depth  (over  200  meters) 
would  result  in  tW  d^rnsrlkm  of 
dredged  materials  over  a  larger  area  than 


projected  for  die  proposed  site.  Costs  to 
transport  the  dredged  materiel  would  be 
excessive. 

EPA  has  concluded  that  the  proposed 
site  is  compatible  with  the  general 
criteria  and  specific  fiictors  used  for  site 
evaluation.  Designating  a  site  other  than 
the  proposed  site  ofiers  no  dear 
environmental  benefit  or  economic 
advantage.  The  proposed  site  has  been 
previously  used  without  apparent 
significant  adverse  effects. 

The  designation  of  the  MBDS  as  an 
EPA  Approved  Ocean  Dumping  Site  is 
being  published  as  proposed 
rulemaking.  Management  authority  of 
this  site  will  be  a  joint  responsibility  of 
EPA,  Region  I  and  the  COE.  New 
England  Division.  Interested  persons 
may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  address 
previously  given. 

Final  site  designation  will  serve  to 
cUf  ii^  the  site’s  status  for  the  long-term, 
including  its  avail^Uty  as  an  ocean 
disposal  ahemative  to  consider  during 
case-by-case  permit  reviews  for  future 
dredging  projects.  U  should  be 
emphasized  that  if  mr  ocean  dumping 
site  is  designated,  such  a  site 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  ol 
dredged  material  at  the  site  Before 
ocean  dumping  of  dredged  material  at 
the  site  may  commence,  the  CC£  must 
evaluate  a  permit  application  according 
to  EPA’s  Ocean  Dumping  Criteria. 
Federal  projects  are  also  evaluated  in 
accordance  with  those  criteria.  In  either 
case,  EPA  has  the  right  to  disapprove 
the  actual  dumping  if  it  determines  that 
environmental  concerns  under  the 
MPRSA  have  not  been  met. 

F.  Regulatory  AtseMmoito 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatmy 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

EPA  has  determined  that  this  proposed 
action  will  nc4  have  a  significant  impact 
on  small  entities  since  the  site 
designation  will  only  have  the  effect  of 
providing  a  disposal  option  for  dredged 
material.  Consequently,  this  proposal 
does  not  necessitate  preparation  of  a 
Regulatory  Flexibility  Analysis. 

Under  Exectitive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  tfie 
requirement  of  a  Regulatory  Impact 
Analysis.  'This  action  will  not  result  hi 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 


being  classified  by  the  Executive  Order 
as  a  “major**  rule. 

Ccmseqoently,  this  proposed  rule  does 
not  necessitate  preparation  of  a 
Rcmlatory  Impact  Analysis. 

‘This  proposM  rale  d^  not  contain 
any  inf^mation  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
ef  seq. 

List  ef  Subjecto  in  40  CFR  Part  228 
Water  pollution  contnJ. 

Dated:  February  S.  1993. 

Paul  G.  Kaoegh, 

Acting  Regional  Administrator,  R^ioa  I. 

in  considoratioo  of  the  foregoiitg 
subcfaapter  H  of  ch^itor  I  of  title  40  u 
proposed  to  ba  amended  as  set  forth  below; 

PART  228— [AMENDED] 

1.  The  authority  citatiwi  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  141S. 

2.  Sectim  228.12  is  amended  by 
revising  the  section  headirtg;  by 
removing  from  paragraph  (aX3)  the 
dredged  materi^  disposal  site  for 
‘‘Maablehead,  MA”;  and  by  adding 
paragraph  (bH92)  to  read  as  follows: 

1228.12  Delegation  of  management 
authority  for  ocean  dumping  aitea. 

«  *  *  *  • 

(b)*  •  * 

(92)  Massachusetts  Bay  Disposal  SHe. 
Region  1 

Center  coordinates  (NAD  1983): 

43°  25.1'  north  latitude 
70°  35.0'  west  longitude 
Size:  2  nautical  nctife  diameter 
Depth;  Average  90  meters 
Exclusive  Use:  Dredged  material 
Period  of  Use:  Continuing 
Restriction:  Disposal  shall  be  limited  to 
dredged  material  which  meets  the 
requirements  of  the  MPRSA  and  its 
accompanying  regulations,  as 
implemented  by  the  national  and 
regional  tasting  protocols 

|FR  Doc.  93-3985  Filed  2-22-93;  8:45  ami 
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40  CFR  Part  372 
[OPPTS-400066A;  FRL-4572-t) 

Sulfuric  Acid  and  Hydrochloric  Acid; 
Toxic  Chemical  Release  Reporting; 
Community  Right*To-Know:  Notice  of 
Public  Meeting;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  public  meeting. 
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SUMMARY:  This  notice  revises  the 
meeting  time  for  the  1-day  public 
meeting  on  issues  raised  by  public 
commenters  on  a  recent  proposal  to 
modify  the  listing  for  sulfuric  acid  on 
the  list  of  toxic  chemicals  that  are 
subject  to  reporting  under  section  313  of 
the  Emergency  Planning  and 
Community  Right-To-I^ow  Act  of  1986 
and  section  6607  of  the  Pollution 
Prevention  Act  of  1990.  In  a  notice 
published  in  the  FedOTal  Register  of 
February  1, 1993  (58  FR  6609),  it  was 
stated  that  the  1-day  public  meeting 
would  occur  on  Man±  3, 1993,  at  1  p.m. 
and  adjourn  by  4  p.m.  The  time  for  die 
1-day  public  meeting  has  been  changed 
to  2  p.m.  to  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria ).  Doa,  Petitions  Coordinator. 
Emergency  Planning  and  Community 
Right-to-l6iow  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Wa^ington,  DC  20460,  Toll  free 
number  800-535-0202,  Toll  number: 
703-920-9877,  TDD  Toll  free  number. 
800-553-7672,  TDD  Toll  number  703- 
486-3323. 

Dated:  February  11, 1993. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-4123  Filed  2-22-93;  8:45  am] 
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DEPAFITMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


stopping  distance  requirements  for 
different  truck  conhgurations. 

This  notice  is  one  part  of  a 
comprehensive  effort  by  the  agency  to 
improve  the  braking  ability  of  heavy 
vehicles.  In  another  NPRM  published 
elsewhere  in  today’s  Feder^  Register, 
the  agency  is  proposing  the  identical 
stopping  distance  requirements  for 
heavy  vehicles  that  are  equipped  with 
air  brake  systems.  In  a  June  1992 
ANPRM,  the  agency  annoimced  that  it 
plans  to  consider  lateral  stability  and 
control  requirements  for  30  mph  stops 
on  low  and  split  coefficient  of  friction 
siufaces.  That  notice  sets  forth  the 
agency’s  other  long-term  considerations 
about  improving  the  safety  of  braking 
systems  on  heavy  vehicles. 

DATES:  Comments  must  be  received  on 
or  before  May  24, 1993. 

The  proposed  amendments  would 
become  effective  two  years  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  Soodoo,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (202-366-5892). 

SUPPLEMENTARY  MFORMAT10N: 


49  CFR  Part  571 
[Docket  No.  93-07;  Notice  1] 

RIN  2127-AE21 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
establish  stopping  distance  performance 
requirements  in  Standard  No.  105, 
Hydraulic  Brake  Systems,  for  trucks, 
buses,  and  multipurpose  passenger 
vehicles  (MPVs)  with  gross  vehicle 
weight  ratings  (GVWRs)  over  10,000 
pounds  that  are  equipp^  with 
hydraulic  brake  systems.  'These 
proposed  requirements  would  be 
applicable  tofiO  mph  stops  on  a  high 
coefficient  of  friction  surface.  ’The 
agency  has  decided  to  propose  different 


Background 
Regulatory  History 

As  initially  promulgated  in  1972, 
Standard  No.  105,  Hydraulic  Brake 
Systems  (49  CFR  571.105),  set 
performance  requirements  for  all  motor 
vehicles  with  hydraulic  service  brakes. 
(37  FR  17970,  September  2, 1972.) 
Hydraulic  brakes  are  used  on  most 
single  imit  vehicles  with  gross  vehicle 
weight  ratings  (GVWRs)  of  26,000 
pounds  or  less  and  on  many  medium 
and  heavy  duty  trucks  and  buses 
(hereinafter  referred  to  as  "heavy 
vehicles’’)  with  GVWRs  between  26,000 
pounds  and  33,000  poimds.  Hydraidic 
brakes  are  available  on  single  unit 
vehicles  with  GVWRs  up  to  46,000 
poimds,  but  are  used  to  a  lesser  degree 
with  such  vehicles.  Heavy  vehicles  not 
equipped  with  hydraulic  brakes  use.air 
brake  systems.  Among  other  provisions, 
the  1972  rule  required  vehicles  with 
GVWRs  greater  than  10,000  pounds  to 
stop  from  60  mph  vrithin  245  feet  when 
in  ffie  lightly  loaded  condition  and 


within  553  feet  under  partial  failure 
conditions.  In  adopting  these 
requirements,  the  agency  explained  that 
stopping  distance  is  perhaps  the  most 
important  indicaticm  of  brake 
performance  and  thus  crash  avoidance. 

In  response  to  petitions  for 
reconsideration  c^Uoiging  the 
stopping  distance  requirements,  the 
agency  noted  that  in  many  crashes,  a 
more  effective  service  br^e  system 
would  have  lessened  the  severity  of  the 
crash  or  even  avoided  it  (38  FR  13017, 
May  18, 1973.)  Accordingly,  the  agency 
concluded  that  stopping  distaime 
requiremmits  can  serve  to  reduce 
deaths,  injuries,  and  property  damage. 
Some  petitions  for  reccmsideration  also 
challenged  the  more  stringent  stopping 
distance  requirements  for  hydraulically 
braked  vehicles  as  compared  with  the 
requirements  for  air-brued  vehicles  in 
Standard  No.  121,  Air  Brake  Systems 
(49  CFR  571.121).  While  the  initial 
stopping  distance  requirement  of  245 
feet  in  Standard  No.  121  was  identical 
to  Standard  No.  lOS’s  requirement. 
Standard  No.  121  was  revised  to  require 
stopping  within  258  feet  (and  then  293 
feet).  As  a  result  of  the  stopping 
distance  requirements,  many 
manufacturers  ctmsidered  redesigning 
their  vehicles  to  have  larger  brake 
systems,  antilock  systems,  brake 
proportioning  systems,  or  new  types  of 
split  ^sterns. 

NHtSA  subsequently  amended 
Standard  No.  105  to  make  it  applicable 
only  to  passenger  cars  equippM  with 
hymaulic  brake  systems.  (40  FR  18411, 
April  28, 1975).  '^s  amendment  served 
to  rescind  the  standard’s  applic^ility  to 
multipurpose  passenger  vehicle’s 
(MPVs),  trucks,  and  buses  equipped 
with  hydraulic  brake  systems.  The 
notice  stated  that  requirements  for  those 
vehicles  could  not  be  justified  in  light 
of  the  costs.  The  agency’s  review  of  the 
comments  confirmed  that  the  costs  to 
attain  compliance  with  the  standard 
cou.1d  range  from  $54  to  $775  per  unit. 
Hus  led  NHTSA  to  ccmclude  that,  at 
that  time,  the  costs  were  not  justified  in 
view  of  the  achievable  safety  benefits. 
Notwithstanding  this  decision,  the 
agency  emphasized  that  "truck  braking 
is  in  many  cases  substantially  poorer 
'  than  passenger  car  Iwakin^,  and  that  the 
generally  longer  stopping  distances  and 
the  greater  severity  of  trxud:  accidents 
justify  a  safety  standard  for  these 
vehicles.” 

Since  narrowing  Standard  No.  105‘s 
applicability,  the  agency  has  issued 
several  amendments  extending  the 
standard’s  applicability  to  certain  types 
of  vehicles.  In  1976,  the  Standard’s 
applicability  was  extended  to  all  school 
buses.  (41  FR  2391,  January  16. 1976.) 
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In  1981,  its  applicability  was  extended 
on  a  general  basis  (with  some 
modihcations)  to  trucks,  all  types  of 
buses,  and  MPVs  with  a  GVWR  of 
10,000  pounds  or  less.  (46  FR  55. 

January  2. 1981.)  As  for  trucks,  buses, 
and  MPVs  with  a  GVWR  greater  than 
10,000  pounds,  the  1981  notice 
extended  the  requirements  for  braking 
with  partial  hydraulic  system  failures 
and  power  booster  unit  failures. 

However,  the  service  and  parking  brake 
performance  requirements,  including 
those  for  stopping  distances,  have  not 
been  re-adopted  ror  hydraulically 
braked  trucks  and  non-school  buses 
with  GVWRs  over  10,000  pounds. 

As  explained  in  detail  in  a  companion 
notice  issued  elsewhere  in  today’s 
edition  of  the  Federal  Register,  the 
stopping  distance  requirements  for  air- 
braked  vehicles  have  received  a  great 
deal  of  agency  and  judicial  attention. 
Briefly  stated,  along  with  certain  other 
provisions,  the  stopping  distance 
requirements  for  air-braked  vehicles 
were  invalidated  by  the  United  States 
Court  of  Appeals  decision  in  PACCAH  v. 
NHTSA.  573  F.2d  632,  (9th  Cir.  1978) 
cert,  denied  439  U.S.  862  (1978).  Along 
with  this  NPRM,  the  agency  is 
publishing  in  today’s  ^ition  of  the 
Federal  Register,  an  NPRM  proposing  to 
reestablish  stopping  distance 
requirements  for  air-braked  vehicles 
consistent  with  the  PACCAR  decision. 
The  reader  should  refer  to  this 
companion  notice  for  more  extensive 
discussions  about  various  issues  relating 
to  the  braking  performance  of  heavy 
vehicles,  especially  in  terms  of  stopping 
distance.  In  addition,  on  June  8. 1992, 
the  agency  published  an  ANPRM 
addressing  possible  requirements  for 
lateral  stability  and  control  for  heavy 
vehicles  (52  FR  24212). 

Brake  Designs  and  Equipment 

As  explained  in  detail  in  the  NPRM 
about  air-braked  vehicles  published 
elsewhere  in  today’s  Federal  Register, 
designing  heavy  vehicle  braking  systems 
for  the  many  vehicle  configurations  and 
loading  conditions  is  very  complex.  As 
a  result,  manufacturers  have  developed 
several  devices  related  to  the  braking  of 
heavy  vehicles,  including  load 
proportioning  systems  which  change  the 
brake  proportioning  to  the  drive  axle 
after  mechanically  sensing  the  vehicle’s 
load:  and  antilock  braking  systems 
(ABS)  whidi  automatically  control  the 
amount  of  braking  pressure  applied  to  a 
wheel  so  as  to  prevent  wheel  lockup, 
thus  increasing  stability  and  control  in 
emergency  stops  by  preventing  wheel 
lockup  and  loss  of  control.  As  explained 
in  the  companion  NPRM  and  later  in 
this  notice,  these  devices  can 


significantly  reduce  stopping  distances 
as  well. 

Heavy  Vehicle  Crashes 

In  1990,  there  were  an  estimated 
319,000  police-reported  crashes 
involving  heavy  vehicles.  Of  these 
approximately  107,000  involved 
vehicles  other  than  combination  units  or 
truck-tractors.  In  1990,  heavy  vehicle 
crashes  resulted  in  5,254  fatalities  (Fatal 
Accident  Reporting  System  (PARS)).  In 
addition,  crashes  involving  heavy 
vehicles  result  in  more  expensive  and 
severe  property  damage. 

Because  numerous  factors  play  a  role 
in  causing  crashes,  a  single  factor  can  be 
very  rarely  regarded  the  cause  of  a 
crash.  One  of  the  most  important 
vehicle-related  contributing  factors 
involves  the  brake  system’s 
performance.  Crashes  in  which  braking 
was  a  contributing  factor  can  be  further 
subdivided  into  (1)  crashes  due  to  brake 
failures  or  defective  brakes,  (2) 
runaways  on  downgrades,  due  to 
maladjusted  or  overheated  brakes,  (3) 
crashes  in  which  vehicles  were  unable 
to  stop  in  time  (i.e.,  brakes  were  not 
defective  or  ineffective  due  to  heat  but 
simply  did  not  provide  the  stopping 
force  necessary  to  avoid  the  crash),  and 
(4)  skidding  or  loss-of-control  crashes 
due  primarily  to  locked  wheels  during 
braking.  This  notice  and  the  other 
NPRM  focus  on  crashes  attributable  to 
the  vehicle  being  unable  to  stop  in  time. 
The  ANPRM  published  earlier  this  year 
considers  ways  to  reduce  braking- 
induced  loss-of-control  crashes. 

Crashes  in  which  vehicles  are  unable 
to  stop  before  collisions  are  very 
difficult  to  quantify.  In  these  crashes, 
the  heavy  vehicle’s  brakes  function,  but 
do  not  stop  the  vehicle  quickly  enough 
to  avoid  a  crash.  This  type  of  crash 
might  be  reduced  if  heavy  vehicle 
stopping  performance  (i.e.,  controlled 
stopping  distances)  were  improved. 

Even  if  crashes  of  this  type  were  not 
totally  prevented,  improvements  in 
stopping  performance  would  reduce 
collision  impact  speeds,  thereby 
reducing  crash  severity. 

Based  on  NHTSA ’s  1990  General 
Estimates  System  (GES),  the  agency 
estimates  that  between  12,491  and 
16,783  of  the  between  100,476  and 
122,582  non-alcohol-related  heavy 
single-unit  truck  crashes  that  occurred 
in  1990  could  be  classified  as  “unable- 
to-stop-in-time”  crashes.  Most  injuries 
and  fatalities  from  these  crashes  were 
sustained  by  occupants  in  other- 
involved  vehicles.  The  GES  estimates 
for  1990  were  11  fatalities  and  between 
1,576  and  3,032  injuries  of  heavy 
vehicle  occupants  and  243  fatalities  and 
between  6,139  and  9,177  injuries  of 


occupants  of  other-involved  vehicles 
resulting  from  these  crashes. 

The  agency  emphasizes  that  not  ail  of 
these  unable-to-stop-in-time  crashes  are 
preventable.  Nevertheless,  it  is  likely 
that  some  can  be  prevented  and  many 
con  be  reduced  in  severity  by 
improvements  to  heavy  vehicle  brake 
systems.  If  heavy  vehicles  were  capable 
of  higher  braking  decelerations  without 
loss  of  control,  collision  impact  speeds 
would  be  reduced,  resulting  in 
decreases  of  the  incidence  and  severity 
of  crash  injuries  and  property  damage. 

Vehicle  Research  and  Test  Center 
Report  #4 

As  part  of  its  review  of  heavy  vehicle 
braking,  NHTSA  issued  a  report  entitled 
“NHTSA  Heavy  Duty  Vehicle  Brake 
Research  Program  Report  No.  4 — 
Stopping  Capability  of  Hydraulically 
Braked  Vehicles’’  (DOT  HS  806  860, 
October  1985).  That  report  was  based  on 
a  comprehensive  testing  of  twelve 
hydraulically  braked  vehicles  ranging  in 
weight  from  14,800  to  46,000  pounds  in 
both  the  empty  and  loaded  conditions. 
The  straight  line  stopping  distance  tests 
measured  the  shortest  possible  stop 
within  a  12  foot  wide  land  without 
locking  more  than  one  wheel  per  axle  or 
two  wheels  per  tandem  axle  at  speeds 
greater  than  20  mph.  At  60  mph, 
stopping  distances  ranges  from  214  feet 
to  396  feet.  Among  other  things,  the 
agency  found  that  the  ability  to  stop  in 
a  short  distance  without  loss  of  control 
is  primarily  a  function  of  front/rear 
braking  force  distribution.  Vehicles  with 
brake  force  distributions  closest  to  their 
dynamic  weight  distributions  were  the 
best  performers. 

Heavy  Vehicle  Safety  Report  to  Congress 

In  response  to  section  9107  of  the 
Truck  and  Bus  Regulatory  Reform  Act  of 
1988,  the  agency  submitted  a  report  to 
Congress  entitled  “Improved  Brake 
Systems  for  Commercial  Vehicles.” 
(PB91-182600)  which  may  be  examined 
at  the  agency’s  Technical  Reference 
Office,  room  5108,  at  no  chtuge.  It  is 
available  from  the  National  Technical 
Information  Service  (NTIS),  Springfield. 
VA  22161  for  a  small  charge.  While  tbe 
report  focuses  on  air  brakes  systems, 
much  of  the  information  is  relevant  to 
heavy  hydraulically  braked  vehicles. 
After  discussing  crash  data  concerning 
heavy  vehicle  brake  systems,  the  report 
explains  factors  relat^  to  braking 
effectiveness  and  stability  and  control 
during  braking.  The  report  mentioned 
that  stopping  distances  and  vehicle 
stability  could  be  improved  by 
equipping  heavy  vehicles  with  load¬ 
sensing  proportioning  valves  and  ABS. 
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Agency  Proposal 

Stopping  Distance  Requirements 

Based  on  the  available  information, 
NHTSA  has  decided  to  propose 
establishing  stopping  distance 
performance  requirements  for  trucks, 
buses,  and  MPVs  with  GVWR’s  over 
10,000  poimds  that  are  equipped  with 
hydraulic  brake  systems.  The  agency’s 
long-term  objective  is  to  upgrade  the 
braking  efficiency  of  heavy  vehicles 
while  making  controlled,  stable  stops, 
under  all  loading  and  road  surfara 
conditions.  As  illustrated  in  the  chart 
below,  the  agency  plans  to  introduce  the 
following  stopping  distance 
requirements. 


Proposed  Stopping  Distance 
Requirements 

(60  mpli  stops  on  hl(^  coeltldent  ot  Irtcilon  surface] 


Vehicle  type 

Inleel 

Loaded  and  Unloaded  Buses _ _ 

280 

Loaded  Single  Unll  Trucks  _ _ ... 

310 

Empty  Single  Unit  Trucks . . . 

335 

Anticipated  Lateral  Stability 
Requirements 

Lateral  stability  requirements  for  30 
mph  stops  on  low  coefficient  of  friction 
surfaces.  (Considered  in  the  ANPRM  for 
a  future  proposal.) 

In  this  notice  and  in  the  companion 
notice  published  today  on  Standard  No. 
121,  the  agency  is  proposing  to  establish 
stopping  distance  requirements  for  60 
mph  stops  on  high  coefficient  of  friction 
surfaces  for  all  heavy  vehicles.  This 
notice  proposes  stopping  distance 
requirements  for  vehicles  equipped  with 
hydraulic  brake  systems  consistent  with 
the  stopping  distance  requirements  for 
air-braked  heavy  vehicles  proposed 
elsewhere  in  tody’s  edition  of  the 
Federal  Register.  Stopping  distance 
requirements  would  be  introduced  two 
years  after  the  final  rule  takes  effect 
with  different  stopping  distance 
requirements  for  different  types  of 
vehicles  and  loading  ccmditions.  As 
explained  below,  the  agency  has 
decided  not  to  propose  the  first 
effectiveness  test  which  involves  the 
prebumish  condition.  The  second 
effectiveness  test  would  be  run  when 
the  vehicle  is  at  its  GVWR  to  assure  full 
braking  power.  The  third  efiectiveness 
test  would  be  run  while  the  vehicle  is 
in  the  lightly  loaded  vehicle  condition 
to  assure  reascmable  brake  balance. 

The  agency  has  decided  to  propose 
different  stopping  distance  requirements 
for  different  heavy  vehicle 
configurations.  The  agency  tentatively 
concludes  that  one  stopping  distance 
requirement  for  all  heavy  vehicles  with 


fully  operational  service  brakes  would 
be  inappropriate.  As  explained  below,  a 
single  requirement  would  be  too 
stringent  for  imloaded  single  unit  trucks 
and  ffius  extremely  costly  and 
potentially  impracticable.  Conversely, 
such  a  single  requirement  might  not  m 
stringent  enough  for  buses.  The  agency 
notes  that  these  differences  are  more 
si^ificant  for  air-braked  vehicles. 

^e  agency  is  also  considering  the 
establishment  of  lateral  stability  and 
control  requirements  for  30  mph  stops 
on  surfaces  Mrith  low  coefficients  of 
friction  (i.e.,  slip^ry  surfaces  typical  of 
wet  asphalt).  Such  requirements  could 
have  the  effect  of  requiring  antilock 
brakes  on  many  heavy  vehicles.  The 
previously  published  ANPRM  explains 
the  agency’s  long  term  goals  in  this  area. 

The  primary  purpose  for  proposing  to 
reinstate  stopping  distance  requirements 
for  heavy  vehicles  is  to  decrease  the 
disparity  of  stopping  performance 
between  heavy  vehicles  and  passenger 
cars,  while  assuring  that  the  costs  of  any 
requirement  are  reasonable.  A 
secondary,  but  still  important, 
consideration  is  to  have  consistent 
requirements  for  similar  vehicles, 
regardless  of  whether  the  vehicle  is  air- 
bi^ed  or  hydraulically  braked, 
provided  that  achieving  consistency 
does  not  undermine  the  safety  benefits 
of  the  stopping  requirements.  Given  that 
test  data  indicate  mat  stopping 
performance  of  heavy  vehicles  is  similar 
for  air-braked  and  hydraulically  braked 
vehicles,  the  agency  tentatively 
concludes  that  having  the  same 
stopping  distance  requirements  in 
Standard  Nos.  105  and  121  is 
appropriate.  Tlie  agency  initially 
adopted  this  policy  of  making  the 
requirements  in  Standard  No.  105 
identical  to  Standard  No.  212  where 
appropriate,  in  response  to  comments  in 
the  1973  rulemaking  when  the 
standards  had  different  stopping 
distance  requirements.  (38  13017, 

May  18, 1973.)  Based  on  the  above,  the 
agency  is  proposing  the  same  stopping 
distances  in  ^andard  Nos.  105  and  121. 
'The  agency  welcomes  comments  about 
this  issue.  ^ 

The  agency  based  the  proposed 
stopping  distances  on  its  engineering 
analysis  of  the  available  data,  especially 
the  stopping  distance  results  in  the 
VRTC  reports.  The  agency  is  proposing 
to  establish  stopping  distances  for  those 
vehicle  types  that  were  found,  by 
testing,  to  reasonably  demonstrate  the 
capability.  The  agency  believes  that 
such  an  approach  could  be  reasonably 
and  safely  achieved  with  available 
technology.  As  mentioned  above,  most 
■hydraulically  braked  heavy  vehicles  are 
single  unit  trucks.  Therefcira,  some  of 


the  configurations  such  as  bobtail  would 
not  be  applicable  to  these  vehicles. 

In  the  loaded  condition,  eleven  of  the 
twelve  hydraulically  braked  vehicles 
tested  in  the  VRTC  Report  #4  met  the 
proposed  stopping  distance  requirement 
of  310  feet  for  loaded  sin^e  unit  trucks. 
In  the  unloaded  condition,  ten  of  the 
twelve  vehicles  met  the  proposed 
requirement  of  335  feet  for  unloaded 
single  unit  trucks.  'Therefore,  the  agency 
anticipates  that  most  manufacturers 
would  not  hove  to  make  significant 
changes  to  the  hydraulic  braking 
systems  of  their  vehicles  to  comply  with 
the  proposed  stopping  distance 
requirement. 

Even  though  the  stopping  distance 
requirements  apparently  would  not 
affect  cxirrent  hydraulic^ly  braked 
vehicles,  the  agency  believes  that 
establishing  stopping  distance 
requirements  for  ny^ulically  braked 
heavy  vehicles  and  reinstating  them  for 
air  braked  heavy  vehicles  is  a  desirable 
first  step  in  its  overall  plan  to  improve 
heavy  vehicle  safety.  In  subsequent 
rulemakings,  the  agency  may  propose 
requirements  concerning  stopping  on 
more  slippery  surfeces  to  improve 
vehicle  braldng  performance.  'The 
agency  further  Iwlieves  that  such 
stopping  distance  requirements  are 
necessary  to  establish  minimiun 
requirements  to  ensure  a  level  of 
compatibility  between  heavy  vehicles 
and  lighter  vehicles. 

'The  agency  welcomes  conunents 
about  various  aspects  of  this  proposal, 
including  the  need  for  stopping  distance 
requirements  for  hydraulically  braked 
heavy  vehicles  and  the  reasoiiableness 
of  the  various  proposed  distances  and 
categories  of  vehicles. 

Schoolbuses 

As  mentioned  above,  the  stopping 
distance  requirements  in  Standard  No. 
105  apply  primarily  to  vehicles  with  a 
GVWR  of  10,000  pounds  or  less.  School 
buses  comprise  the  only  vehicle  type 
with  a  GVWR  greater  than  10,000 
pounds  currently  subject  to  Standard 
No.  105’s  stopping  distance 
requirements  (including  the  first, 
prebumished,  effectiveness  test).  A 
vehicle  must  comply  with  these 
performance  requirements  imder  the 
test  conditions  prescribed  in  S6  when 
tested  according  to  the  procedures  set 
forth  in  S7  (see  S7.3). 

The  proposal  is  intended  to  extend 
the  applicability  of  the  stopping 
distance  requirements  to  all  heavy 
vehicles.  It  is  not  intended  to  affect  the 
requirement’s  current  applicability. 
Accordingly,  the*  first  effectiveness  test 
would  continue  to  be  applicable  to 
school  buses. agency  made  those 


11006 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Proposed  Rules 


requirements  applicable  to  school  buses 
in  response  to  tne  Motor  Vehicle  and 
Schoolbus  Safety  Act  of  1974  (Pub.  L. 
93-492),  which  directed  the  agency  to 
issue  safety  standards  for  school  bus 
operating  systems.  (41  FR  2391,  January 
16, 1976.)  Given  this  Congressional 
mandate  and  the  “stop-and-go"  duty 
cycle  of  school  buses,  the  agency 
believes  that  the  first  effectiveness  test 
should  still  be  applicable  to 
schoolbuses,  even  thou^  this 
requirement  would  not  be  applied  to 
other  vehicles  with  a  GVWR  greater 
than  10,000  pounds.  The  agency 
requests  comments  on  this  matter. 

Nevertheless,  the  proposal  would 
amend  certain  test  conditions  (e.g.,  the 
road  surface  in  S6.9.  the  vehicle 
position  in  S6.10.  and  the  initial  brake 
temperature  in  S6.10)  to  create  two 
classes  of  test  conditions  based  on  a 
vehicle's  weight:  vehicles  with  a  GVWR 
of  10,000  pounds  or  less  and  vehicles 
with  a  GVWR  greater  than  10,000 
pounds.  Since  a  15,000  pound  school 
bus  is  more  similar  to  a  15,000  pound 
single  unit  truck  than  a  7,500  pound 
vehicle,  the  agency  tentatively 
concludes  that  school  buses  should  be 
tested  under  the  new  test  conditions 
applicable  to  other  heavy  vehicles  rather 
than  the  current  conditions  to  which 
school  buses  are  now  tested.  The  agency 
requests  comments  about  how  to  treat 
school  buses  under  the  proposal. 

Prebumish  Test 

The  first  effectiveness  test  in  Standard 
No.  105  (commonly  known  as  the 
“prebumish  test")  concerns  brake 
performance  very  early  in  a  vehicle's 
life.  After  reviewing  the  need  for  such 
a  test.  NHTSA  has  decided  not  to 
propose  applying  the  prebumish  test  to 
heavy  vehicles  for  the  following 
reasons.  First,  the  agency  is  not  aware 
of  any  evidence  that  crashes  involving 
hydraulically  braked  heavy  vehicles 
have  been  caused  by  “green"  brake 
linings.  Second,  given  the  absence  of  a 
prebumish  test  in  Standard  No.  121  and 
the  proposed  Standard  No.  135,  it 
would  be  inconsistent  to  propose  such 
a  test  for  heavy  vehicles  subject  to 
Standard  No.  105.  Third,  in  the 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  to  adopt  Standard 
No.  135,  the  agency  decided  not  to 
propose  the  prebrimish  testing 
requirements  because  few  vehicles  are 
driven  any  length  of  time  in  an 
unbumished  condition  (56  FR  30528, 
July  3. 1991).  Based  on  the  above,  the 
agency  has  decided  not  to  propose 
applying  Standard  No.  105’s  first 
(prebumish)  effectiveness  test  to 
vehicles  wi^  a  GVWR  greater  than 
10,000,  except  for  school  buses. 


Nevertheless,  the  agency  solicits 
comments  as  to  whether  there  should  be 
such  a  requirement. 

Second  Effectiveness  Test 

The  second  effectiveness  test  in 
Standard  No.  105  concerns  brake 
performance  when  a  vehicle  is  in  its 
loaded  condition.  As  explained  earlier 
in  this  notice,  NHTSA  has  decided  to 
propose  extending  this  test  to 
hydraulically  braked  heavy  vehicles. 

The  agency  notes  that  this  situation 
replicates  one  of  the  most  common  use 
situations  for  heavy  vehicles,  especially 
loaded  tmcks.  In  fact,  most  heavy 
vehicles  are  designed  to  provide 
optimum  brake  Iralance  when  fully 
loaded.  Accordingly,  the  agency 
tentatively  concludes  that  it  would  be  in 
the  interests  of  safety  to  establish 
stopping  distance  requirements  for 
hydraulically  braked  heavy  vehicles  in 
this  situation. 

Third  Effectiveness  Test 

The  third  effectiveness  test  in 
Standard  No.  105  concerns  brake 
performance  when  a  vehicle  is  in  its 
unloaded  condition.  The  agency  notes 
that  it  decided  not  to  apply  this  test  to 
vehicles  with  a  GVWR  of  8,000  pounds 
to  10,000  pounds  because  of  potential 
problems  for  final  stage  manufacturers. 
(46  FR  55.  January  2. 1981.)  However, 
the  agency  has  decided  to  propose 
extending  the  third  effectiveness  test  to 
all  hydraulically  braked  heavy  vehicles. 
The  agency  believes  that  to  be 
consistent  with  Standard  No.  121.  a 
lightly  loaded  test  condition  should  be 
required  for  all  heavy  vehicles.  In 
addition,  the  test  condition  is 
appropriate  because  the  lightly  loaded 
condition  provides  relatively  poor 
braking  performance  that  may  be 
detrimental  to  safety.  The  agency 
believes  that  given  the  typically  longer 
stopping  distances  for  heavy  vehicles  in 
the  lightly  loaded  condition,  it  would  be 
beneficial  to  propose  a  separate 
requirement  reflecting  these  differences. 

As  for  possible  compliance  problems 
faced  by  final  stage  manufacturers,  the 
agency  believes  that  a  certification  of 
compliance  based  on  adherence  to  the 
incomplete  vehicle  document  would 
constitute  the  exercise  of  due  care.  (See 
43  48646,  October  19, 1978.)  The  agency 
notes  that  the  proposal  would  not 
change  the  situation  for  the  final  stage 
manufacturer  that  resulted  in  the 
amended  regulation  in  October  1978. 

Fourth  Effectiveness  Test  ~ 

The  fourth  effectiveness  test  in 
Standard  No.  105  concerns  the  brake 
system's  ability  after  being  subjected  to 
fade  and  recovery  testing  under  S5.1.4. 


Neither  the  fade  and  recovery  tests  nor 
the  fourth  effectiveness  tests  are 
applicable  to  school  buses  with  a  GVWR 
greater  than  10,000  pounds  because  the 
agency  determined  that  this  test  would 
be  redundant  for  a  heavy  vehicle  (41  FR 
2391,  January  16. 1976.)  Based  on  this 
earlier  rulemaking,  the  agency  has 
decided  not  to  propose  requiring  heavy 
vehicles  to  comply  with  the  fourth 
effectiveness  test.  Nevertheless,  the 
agency  invites  comments  on  this  matter. 

Road  Test  Surface 

In  light  of  PACCa\R,  the  agency  has 
considered  better  ways  to  state  the 
adhesion  characteristics  of  test  surfaces. 
Elsewhere  in  today's  Federal  Register, 
the  NPRM  proposing  stopping 
requirements  for  air-braked  vehicles 
explains  in  detail  the  agency's  proposal 
about  the  road  test  surface.  Briefly 
stated,  instead  of  specifying  road  test 
surfaces  in  terms  of  skid  numbers,  these 
proposals  specify  road  surfaces  in  terms 
of  “peak  coefficient  of  friction."  The 
agency  tentatively  concludes  that  PFC  is 
more  relevant  for  the  stopping  distance 
tests  required  by  the  proposed  standard 
because,  unlike  a  skid  number,  the 
maximum  attainable  deceleration  in  a 
non-locked  wheel  stop  is  directly 
related  to  PFC.  In  addition,  the  agency 
believes  that  "round  robin"  testing  of 
PFC  indicate  that  such  a  test  proc^ure 
would  be  practicable.  Accordingly, 
NHTSA  is  proposing  that  the  primary  60 
mph  stopping  distance  tests  be 
performed  on  a  test  surface  with  a  PFC 
of  0.9,  a  surface  typical  of  dry  concrete 
or  asphalt.  The  agency  requests 
comments  on  this  issue. 

Time  Intervals  Between  Tests 

In  light  of  PACCAR,  the  agency  has 
considered  more  objective  ways  to  state 
the  time  interval  between  tests. 
Elsewhere  in  today's  Federal  Register, 
the  NPRM  proposing  stopping 
requirements  for  air-braked  vehicles 
explains  in  detail  the  agency's  proposal 
about  time  intervals  between  tests. 
Briefly  stated,  the  agency  has  decided  to 
propose  a  time  interval  based  on  higher 
initial  brake  temperatures  based  on 
additional  study  by  the  VRTC. 
Specifically,  the  average  brake  lining 
temperature  of  the  hottest  axle  would 
have  to  be  between  250®  and  300  °F 
before  a  stopping  test  could  be  initiated. 
The  agency  believes  that  this  provision 
would  allow  tests  on  heavy  vehicles  to 
be  conducted  with  a  reasonable  time 
between  tests  at  temperatures 
representative  of  in-service  conditions. 

Costs 

As  explained  in  detail  in  the  PRE,  the 
costs  associated  with  the  rulemaking 
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involve  additional  testing  costs  and 
hardware/equipment  costs.  The  agency 
estimates  the  minimum  initial  testing 
costs  associated  vrith  establishing 
stopping  distance  requimnents  for  all 
heavy  hydra\dic  bral^  vehicles  would 
be  about  $1  million.  Assuming  the 
industry  continues  to  produce  about 
110,000  hydraulic  braked  heavy 
vehicles  per  year,  the  testing  cost  per 
vehicle  would  be  less  than  $10.  Since, 
as  mentioned  earlier,  the  agency  does 
not  anticipate  any  changes  in  the 
braking  systems  of  hydraulic  braked 
heavy  vehicles  in  response  to  these 
requirements,  the  agency  does  not 
anticipate  any  cost  impact  resulting 
h-om  necessary  vehicle  modification. 

The  agency  welcomes  comments 
about  the  anticipated  cost  of  this 
proposal.  In  particular,  the  agency 
invites  comments  about  the  numW  of 
vehicles  affected  by  the  proposal  and 
the  unit  cost  of  equipment  needed  to 
comply  with  the  proposed 
requirements. 

Leadtime 

NHTSA  believes  that  the  major 
manufacturers  have  the  facilities 
necessary  to  test,  evaluate,  and  if 
necessary,  upgrade  their  brake  systems 
within  two  years.  As  previously  stated, 
the  agency  mrther  believes  that  many 
vehicles  can  already  meet  the  proposed 
requirements  without  being  upgraded 
and  that  those  vehicles  requiring 
upgraded  designs  can  do  so  by  selecting 
a  more  effective  combination  of  readily 
available  on-the-shelf  brake 
components.  Accordingly,  the  agency 
believes  that  two  years  should  provide 
an  adequate  amount  of  leadtime  for  all 
vehicle  manufacturers  to  comply  with 
the  proposed  requirements.  Vehicles 
would  have  imtii  two  years  after  the 
final  rule  is  issued  to  allow  for  the 
additional  modifications  necessary  to 
comply  with  the  requirements.  The 
agency  requests  comments  on  the 
adequacy  of  the  leadtime  in  general  and 
specifically  about  any  types  of  vehicles 
or  brake  .systems  which  would  require 
extensive  redesign. 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  or  later 
than  one  year  from  the  date  the  order  is 
issued  unless  "good  cause"  is  shown 
that  an  earlier  or  later  effective  date  is 
in  the  public  interest.  Given  the 
complexity  of  braking  systems, 
especially  those  on  heavy  vehicles,  the 
agency  believes  that  there  is  "good 
cause"  to  propose  leadtime  of  greater 
than  one  year. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 


Vehicle  Safety  Act  (Safatv  Act;  15  U.S.C 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  (n*  maintain  a  safety 
standard  applicabfe  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requiremmit 
imposes  a  higher  level  of  perfonnanoe 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
proc^ure  for  )udicial  review  of  final 
rules  establishing,  amending  or  revcddng 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  W 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. . 

Rulemaking  Analjrses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
"mairnr"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  procedures.  A  PRE  setting  forth  the 
agency’s  detailed  analysis  of  the 
economic  effects  of  this  proposal  (along 
with  the  other  notice  issued  today)  has 
been  prepared  and  been  placed  in  the 
docket.  'This  rulemaking  is  based  on  the 
PRE  and  all  additional  data  available  to 
the  agency. 

As  previously  discussed,  no 
improvements  in  the  braking 
performance  of  current  hydraulic  brake 
equipped  trucks  will  be  necessary  for 
those  vehicles  to  comply  with  the 
proposed  requirements.  As  such,  no 
benefit  is  anticipated  for  these  vehicles. 
However,  the  agency  concludes  that 
these  proposed  requirements,  along 
with  those  for  air  brake  equipped  trucks, 
would  improve  safety  by  ensuring  an 
equivalent  level  of  safety  for  all  heavy 
vehicles  regardless  of  the  brake  system. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  mentioned  above,  most 
heavy  vehicles  would  comply  with  the 
proposed  requirements  without  the 
need  for  significant  changes.  In 
addition,  the  agency  is  not  aware  of  any 
manufacturer  of  heavy  vehides  or 
hydraulic  brake  systems  that  would  be 


considered  a  smell  entity.  The  added 
cost  of  modifying  a  vehide  is  small  in 
comparison  to  the  overall  coat  of  a  brake 
em  and  very  saoall  in  compaiiMn  to 
overall  price  of  a  vehide.  Therefme, 
these  chanM  would  not  significantly 
affect  purchase  dedsions.  Ihe  industry 
test  cost  per  vehicle  to  assure 
ccMnpliance  with  the  proposal  would  be 
very  small  in  comparison  to  the 
vehide’s  overall  pdce.  For  theee 
reasons,  vehicle  manufedurers,  small 
businesses,  small  organizations,  and 
small  governmental  units  wbidi 
purdim  motor  vehicles  would  not  be 
significantly  affected  by  the  proposed 
requirements.  Accordingly,  no 
regulatory  flexibility  andysis  has  been 
prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implicatimis  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environmmit  No  changes  in 
existing  production  or  disposal 
processes  would  result.  Nor  should 
production  and  disposal  processes  have 
a  significant  adverse  affect  on  the 
environment. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  feshion. 

If  a  commenter  wrishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
puri^edly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  sev«i  co{Hes 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
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request  for  confidentialitv  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  aftOT  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  dc^et  for  new  maierial. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standaj^  No. 
105,  Hydraulic  Brake  Systems,  in  title 


49  of  the  Code  of  Federal  Regulations  at 
part  571  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.105  [Amended] 

2.  In  §  571.105,  S4  would  be  amended 
by  adding  the  following  definitions  to 
be  placed  in  the  proper  alphabetical 
location: 

§571.105  Standard  No.  105;  Hydraulic 
brake  systeme. 

***** 

Limited  lockup  means  a  lockup  of  not 
more  than  one  wheel  per  axle  or  two 
wheels  per  tandem.” 

***** 

Peak  Friction  Coefficient  or  PFC 
means  the  ratio  of  the  maximum  value 
of  braking  test  wheel  longitudinal  force 
to  the  simultaneous  vertical  force 
occurring  prior  to  wheel  lockup,  as  the 
braking  torque  is  progressively 
increased,  when  measured  in 
accordance  with  ASTM  E1337-90  test 
procedure  as  ASTM  E1136  tire  at  40 
mph,  without  water  delivery. 
***** 

Permissible  Wheel  Lockup  means  a 
lockup  of  one  or  more  wheels  at  100 
percent  slip  for  one  second  or  less. 


Table  II.— Stopping  Distances 


3.  In  §  571.105,  S5.1  would  be  revised 
to  read  as  follows: 

S5.1  Service  brake  systems.  Each 
passenger  car  and  each  multipurpose 
passenger  vehicle,  truck,  and  bus  with 
a  GVWR  of  10,000  pounds  or  less,  and 
each  school  bus  with  a  GVWR  of  greater 
than  10,000  pounds  shall  be  capable  of 
meeting  the  requirements  of  S5.1.1 
through  S5.1.6  under  the  conditions 
prescribed  in  S6,  when  tested  according 
to  the  procedures  and  in  the  sequence 
set  forth  in  S7.  Each  multipurpose 
passenger  vehicle,  truck,  and  bus  (other 
than  a  school  bus)  with  a  GVWR  greater 
than  10,000  pounds  shall  be  capable  of 
meeting  the  requirements  of  S5.1.1, 
S5.1.2.  and  S5.1.3  under  the  conditions 
prescribed  in  S6,  when  tested  according 
to  the  procedures  and  in  the  sequence 
set  forth  in  S7.  Except  as  noted  in 
S5. 1.1.2  and  S5. 1.1.4,  if  a  vehicle  is 
incapable  of  attaining  a  speed  specified 
in  S5.1.1.  S5.1.2.  S5.1.3.  or  S5.1.6.  its 
service  brakes  shall  be  capable  of 
stopping  the  vehicle  fi-om  the  multiple 
of  5  mph  that  is  4  to  8  mph  less  than 
the  speed  attainable  in  2  miles,  within 
distances  that  do  not  exceed  the 
corresponding  distances  specified  in 
Table  II.  If  a  vehicle  is  incapable  of 
attaining  a  speed  specified  in  S5.1.4  in 
the  time  or  distance  interval  set  forth,  it 
shall  be  tested  at  the  highest  speed 
attainable  in  the  time  or  distance 
interval  specified. 


Stopping  distances  In  ie^  for  tests  indicated 


Vehicie  test  speed  (mlesper  hour) 


30 


l-lst  (prebunrished)  &  4th  effective¬ 
ness;  spike  effectiveness  check 

ll-2d  effectiveness 

lll-3d  (lightly  loaded  vehides)  ef¬ 
fectiveness 

IV-irraperattve  brake 
power  and  povrer  assist 
unit;  partial  failure 

(b)4 

(c) 

(b)& 

(c) 

(a) 

(b) 

(C) 

(d) 

(a) 

(<f) 

(a) 

(b) 

(c) 

(d) 

(a) 

(d) 

’57 

'•*65 

69  (1st)  '•*  ... 
65(4lh'-*  .„. 
and  spAe). 

«79 

'■*86 

’54 

’57 

'•*78 

106 

SI 

57 

65 

84 

114 

130 

176 

170 

74 

83 

91  . 

132 

70 

MS 

74 

83 

114 

155 

225 

96 

108 

119  . 

173 

91 

96 

138 

96 

106 

149 

229 

286 

121 

137 

150  . . 

218 

115 

121 

175 

Hih 

121 

137 

189 

257 

291 

358 

150 

169 

185  . 

264 

142 

216 

150 

169 

233 

317 

359 

435 

'  181 

204 

224  . 

326 

172 

181 

261 

163 

181 

204 

281 

383 

433| 

520 

’216 

’242 

267'  _ _ _ 

'•*388 

’204 

’216 

'310 

'194 

'216 

’242 

’335 

'456 

'517 

'613 

’405 

’459 

510’  . 

NA 

’383 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

’607 

NA 

NA  _ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

’673 

NA 

NA  . . 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

'  Distance  for  specified  tests: 

^AppSoibie  to  school  buses  only.  NAsNot  appHcable. 


note:  (a)  Passenger  cars;  (b)  vahides  other  than  passenger  cats  with  GVWR  of  less  than  8,000  lbs;  (c)  Vehictes  with  GVWR  of  not  less  than  8,000  tos  and  not 
more  than  10,000  lbs;  (d)  vahiciM  with  GVWR  greater  than  10,000  l)S. 


4.  In  §  571.105,  S5.1.1  would  be 
revised  to  read  as  follows: 

*  *  •  •  * 


S5.1.1  Stopping  diatance. 

(a)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
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of  8,000  pounds  or  less,  and  each  school 
bus  with  a  GVWR  between  8,001 
pounds  and  10,000  pounds  in  four 
effectiveness  tests  within  the  distances 
and  from  the  speeds  specified  in 
S5. 1.1.1,  S5.1.1.2,  85,1.1.3,  and  S5.1.1.4. 

(b)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
of  between  8,000  poiuids  and  10,000 
pounds,  other  than  a  school  bus,  in 
three  effectiveness  tests  within  the 
distances  and  horn  the  speeds  speciHed 
in  S5.1.1.1,  S5.1.1.2,  and  S5.1.1.4. 

(c)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
greater  than  10,000  pounds,  other  than 

a  school  bus,  in  two  effectiveness  tests 
within  the  distances  and  from  the 
speeds  speciHed  in  S5.1.1.2  and 
85. 1.1.3. 

(d)  The  service  brakes  shall  be  capable 
of  stopping  each  school  bus  with  a 
GVWR  of  greater  than  10,000  pounds  in 
three  effectiveness  tests  within  the 
distances  and  from  the  speeds  speciHed 
in  85.1.1.1,  85.1.1.2  and  85.1.1.3. 
***** 

In  §  571.105,  85.1.1.2  would  be 
revised  to  read  as  follows: 

***** 

85.1.1.2  In  the  second  eH'ectiveness 
test,  each  vehicle  with  a  GVWR  of 
10,000  pounds  or  less  and  school  buses 
with  a  GVWR  greater  than  10,000 
pounds  shall  be  capable  of  stopping 
from  30  mph  and  60  mph,  and  each 
vehicle  with  a  GVWR  greater  than 
10,000  pounds  (except  for  school  buses) 
shall  be  capable  of  stopping  from  60 
mph,  within  the  corresponding 
distances  speciHed  in  Column  11  of 
Table  11.  If  the  speed  attainable  in  2 
miles  is  not  less  than  84  mph,  a 
passenger  car  or  other  vehicle  with  a 
GVWR  of  10,000  pounds  or  less  shall 
also  be  capable  of  stopping  horn  80  mph 
within  the  corresponding  distances 
speciHed  in  Column  11  of  Table  II. 
***** 

6.  In  §  571.105,  86.9  would  be  revised 
to  read  as  follows: 

***** 

86.9  Boad  Surface.  Road  tests  are 
conducted  on  a  12-foot-wide,  level 
roadway,  having  a  skid  number  of  81  for 
vehicles  with  a  GVWR  of  10,000  pounds 
or  less,  or  having  a  peak  friction 
coefficient  of  0.9  for  vehicles  with  a 
GVWR  greater  than  10,000  pounds. 
Burnish  stops  are  conducted  on  any 
surface.  The  parking  brake  test  surface 
is  clean,  dry,  smooth.  Portland  cement 
concrete.  Peak  friction  coefficient  is 
measured  using  an  American  8ociety  for 
Testing  and  Materials  (A8TM)  E  1336 
standard  reference  test  tire,  in 
accordance  with  A8TM  Method  E  1337- 


90,  at  a  speed  of  40  mph,  without  water 
delivery. 

***** 

7.  In  §  571.105,  86.10  would  be 
revised  to  read  as  follows: 

***** 

86.10  Vehicle  Position.  The  vehicle 
is  aligned  in  the  center  of  the  roadway 
at  the  start  of  each  brake  application. 
8tops.  other  than  spike  stops,  are  made 
without  any  part  of  the  vehicle  leaving 
the  roadway.  Except  as  noted  below, 
stops  are  made  wiUiout  lockup  of  any 
wheel  at  speeds  greater  than  10  mph. 
There  may  be  controlled  lockup  of  an 
antilock-equipped  axle,  and  lo^up  of 
not  more  than  one  wheel  per  vehicle, 
uncontrolled  by  an  antilo^  system. 
(Dual  wheels  on  one  side  of  an  axle  are 
considered  a  single  wheel.  For  vehicles 
with  a  GVWR  greater  than  10,000 
pounds,  limited  lockup  is  p>ermitted  at 
speeds  above  20  mph,  and  permissible 
lockups  are  allowed  at  any  speed. 
Locked  wheels  at  speeds  greater  than  10 
mph  are  also  allowed  during  spike  stops 
(but  not  spike  check  stops),  partial 
failure  stops  and  inoperative  brake 
power  or  power  assist  unit  stops. 
***** 

8.  In  §  571.105,  86.12  would  be 
revised  to  read  as  follows: 

***** 

86.12  Initial  brake  temperature. 
Unless  otherwise  speciHed,  the  initial 
brake  temperature  is  between  150°  F. 
and  200°  F.  for  vehicles  with  a  GUWR 
of  10,000  pounds  or  less,  and  between 
250°  F.  and  300°  F.  for  vehicles  with  a 
GVWR  greater  than  10,000  pounds. 
***** 

Issued  on  February  12, 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  93-3940  Filed  2-22-93;  8:45  am] 
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49  CFR  Part  571 
[Docket  No.  93-06;  Notice  1] 

RIN  2127-AD07 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHT8A), 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
reinstate  stopping  distance  performance 
requirements  in  Standard  No.  121,  Air 
Brake  Systems,  for  trucks  and  buses  that 
are  equipped  with  air  brake  systems. 
These  proposed  requirements  would  he 


applicable  to  60  mph  stops  on  a  high 
coefficient  of  friction  surface.  The 
agency  has  decided  to  propose  diflerent 
stopping  distance  requirements  for 
different  heavy  vehicle  configurations. 
This  notice  also  proposes  thn^old 
pressure  requirements  for  tractors  and 
trailers  to  improve  the  compatibility  of 
combination  vehicles. 

This  notice  is  one  p>art  of  a 
comprehensive  effort  by  the  agency  to 
improve  the  braking  ability  of  heavy 
vehicles.  In  another  NPRM  published 
elsewhere  in  today’s  Federal  Register, 
the  agency  is  proposing  the  identical 
stopping  distance  requirements  for 
heavy  vehicles  that  are  equipped  with 
hydraulic  brake  systems.  In  a  June  1992 
ANPRM,  the  agency  announc^  that  it 
plans  to  consider  lateral  stability  and 
control  requirements  during  braking  for 
30  mph  stops  on  low  coefficient  of 
friction  surfaces.  That  notice  set  forth 
the  agency’s  other  long-term 
considerations  about  improving  the 
safety  of  braking  systems  on  heavy  ' 
vehicles. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  May  24, 1993. 

Proposed  effective  date.  ’The  proposed 
amendments  in  this  notice  would 
become  effective  two  years  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

Incorporation  by  reference.  'The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations 
would  be  approved  by  the  Director  of 
the  Federal  Register  as  of  the 
publication  of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  8ection, 
National  Highway  Traffic  8afety 
Administration,  400  8eventh  8treet, 
8W.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  8oodoo,  Office  of  Vehicle 
8afety  8tandards,  National  Highway 
Traffic  8afety  Administration,  400 
8eventh  8treet,  8W.,  Washington,  DC 
20590  (202-366-5892). 


Eeguiatory  History 

NHT8A  has  been  concerned  about  the 
safety  of  medium  and  heavy  duty 
vehicles  (hereinafter  referr^  to  as 
"heavy  vehicles’’)  equipped  with  air¬ 
brakes  since  the  agency’s  inception.  On 
October  11, 1967,  the  predecessor  of 
NHT8A  announced  its  intention  to 
promulgate  a  standard  for  air-braked 
trucks,  tractor  trailers,  and  buses.  (32  FR 
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14279).  The  initial  notice  of  proposed 
rulemaking  (NPRM)  proposed  various 
requirements  about  air-braked  systems, 
including  requiring  vehicles  equipped 
with  such  systems  to  stop  within  certain 
distances,  from  certain  speeds,  without 
leaving  a  12-foot  wide  lane  and  without 
lockup  of  any  wheel  ‘"more  than 
momentarily.”  (35  FR  10368,  June  25, 
1970)  That  notice  proposed  that  air¬ 
brake  vehicles  would  have  to  stop  from 
60  mph  within  216  feet  on  a  surface 
with  a  skid  number  of  75.  A  skid 
number  is  the  frictional  resistance  of  a 
pavement  A  high  skid  number  such  as 
75  represents  a  dry.  non-slippery 
surface.  The  “no  lockup”  provision  was 
intended  to  minimize  skidding, 
spinning,  and  jackknifing  due  to  wheel 
lockup  and  loss  of  lateral  stability. 

In  the  final  rule  establishing  Standard 
No.  121,  Air  Brake  Systems  (49  CFR 
§  571.121),  the  agency  decided  to  . 
increase  the  60  mph  stopping  distance 
from  216  feet  to  245  feet.  (36  FR  3817, 
February  27. 1971).  That  notice 
explained  that  the  less  stringent 
stopping  distance  was  being  required  to 
reflect  more  accurately  the  surface's 
friction  characteristics.  The  standard 
was  to  become  effective  on  January  1. 
1973. 

In  responding  to  several  petitions  for 
reconsideration  requesting  that  the 
stopping  distances  be  lengthened,  the 
agency  stated  that  the  distances 
specified  were  reasonable  and  well 
within  the  state-of-the-art  and  that 
greater  distances  would  increase  the 
disparity  between  heavy  vehicles  and 
cars  and  thus  be  contrary  to  the  interests 
of  safety  (37  FR  3905.  F^ruary  24. 
1972).  The  agency  did  extend  the 
efiective  date  until  September  1, 1974. 
Because  the  required  stopping  distances 
were  shorter  than  the  former  stopping 
distances  achieved  by  certain  heavy 
vehicles,  new  braking  systems  were 
necessary  for  those  vehicles.  Most 
manufacturers  adopted  “antilock” 
devices  because  the  standard  required 
stops  to  be  made  without  more  than 
momentary  lockup  of  wheels. 

In  a  subsequent  notice,  the  agency 
amended  the  stopping  distance 
requirements,  extending  the  60  mph 
stopping  distance  requirements  to  258 
feet  (39  FR  17550,  May  17. 1974).  The 
agency  explained  that  the  requirements 
were  lengthened  five  percent  to 
compensate  for  production  Variations. 
The  notice  delayed  the  standard’s 
effective  date  until  January  1. 1975  for 
trailers  and  until  March  1. 1975  for 
trucks  and  buses. 

In  response  to  petitions  fOT 
reconsideration  of  the  May  1974  final 
rule.  NHTSA  extended  the  60  mph 
stopping  distance  requirements  to  277 


feet.  These  requirements  were  to  be 
effective  until  January  1, 1978,  at  which 
time  the  previous  258  foot  requirement 
was  to  be  reinstated.  The  agency 
explained  that  data  submitted  by 
manufacturers  indicated  that  variability 
of  performance  of  certain  braking  and 
related  components  could  in  some 
vehicles  necessitate  more  aggressive 
brake  packages  than  were  desirable  to 
achieve  the  stopping  distances 
contemplated  in  development  of  the 
standard  (40  FR  38160,  August  27, 

1975).  The  agency  then  announced  a 
public  meeting  to  explore  the  safety  of 
antilock  systems,  which  had  been 
questioned  by  manufacturers  (40  FR 
43049,  September  18, 1975).  As  a  result 
of  the  meeting,  the  agency  suspended 
the  standard’s  applicability  to  buses  for 
one  year  (40  FR  52856,  November  13. 
1975). 

After  further  consideration,  the 
agency  amended  the  standard  by 
extending  the  60  mph  stopping  distance 
requirement  to  293  feet,  as  requested  by 
Freightliner  in  its  petition  (41  FR  8783. 
March  1. 1976).  The  notice  explained 
that  the  most  important  measures  to 
improve  heavy  vehicle  braking  were 
more  effective  brakes  to  reduce  the 
disparity  between  passenger  cars  and 
heavy  vehicles  and  a  provision  against 
wheel  lockup  during  braking  to  prevent 
the  vehicle  from  skidding  out  of  control. 
The  agency  reasoned  that  this 
requirement  would  permit  the 
“depowering”  of  steering  axle  brakes 
sufficiently  to  improve  handling 
characteristics.  In  that  rulemaking. 
Oshkosh  commented  that  because  the 
problems  raised  in  the  public  meeting 
apply  to  buses  and  tractor  trailers  (but 
not  single  unit  trucks),  a  stopping 
distance  of  277  feet  would  be  sufficient 
to  ensure  the  safe  .stopping  of  single  unit 
trucks. 

In  June  1987,  NHTSA  issued  a  final 
rule  suspending  the  stopping  distance 
requirements  in  Standard  No.  121  for 
buses  other  than  school  buses.  (52  FR 
20602,  June  2, 1987.)  Because  sdiool 
buses  equipped  with  air  brakes  had 
already  been  excluded  from  the 
stopping  dLstance  requirements,  these 
requirements  are  currently  not 
applicable  to  any  heavy  vehicles. 

fudicial  Considerations 

In  January  1975,  PACCAR  (a  truck 
manufacturer),  the  American  Trucking 
Association  (AT A),  and  the  Truck 
Equipment  and  Body  Distributors 
Association  (TEBDA)  sued  the  agency, 
challenging  the  stopping  distance 
requirements  in  Stands^  No.  121 
which  they  believed  required  the  use  of 
anti-lock  systems.  *rhe  ^titioners 
argued  that  the  agency  failed  to 


demonstrate  a  safety  need  for  the 
standard  and  that  the  testing  procedures 
were  nonobjective,  impracticable,  and 
unreasonable.  TEBDA  objected  to  the 
standard’s  certification  reouirements. 

In  response  to  the  suit,  tne  stopping 
distance  and  “no  lockup”  requirements 
in  Standard  No.  121,  along  with  certain 
other  provisions,  were  invalidated  by 
the  United  States  Court  of  Appeals  in 
PACCAR  V.  NHTSA,  573  F.2d  632,  (9th 
Cir.  1978)  cert,  denied  439  U.S.  862 
(1978).  The  court  held  that  NHTSA  was 
justified  in  promulgating  a  standard 
requiring  improved  air  brake  systems 
and  stability  mechanisms.  However, 
after  reviewing  the  record  about 
reliability  problems  with  antilock  brake 
systems  then  in  use.  the  court  further 
held  that  the  standard  was  “neither 
reasonable  nor  practicable  at  the  time  it 
was  put  into  effect.”  Among  the  court’s 
other  findings  were  that  the  agency  had 
a  responsibility  (1)  to  examine  the 
results  of  its  rulemakings  by 
investigating  more  fully  the  safety  of 
vehicles  in  use.  (2)  to  assure  that  the 
new  systems  It  requires  are  reliable 
when  placed  in  use,  and  (3)  to 
determine  that  its  regulations  do  not 
produce  a  more  dangerous  highway 
environment  than  that  which  existed 
prior  to  government  intervention.  Based 
on  the.’^e  findings,  the  court  stated  that 

•  •  *  those  parts  of  the  Standard  requiring 
heavier  axles  and  the  antilock  device  should 
be  suspended.  The  evidence  indicates  that 
this  can  be  accomplished  if  we  hold,  as  we 
do.  that  the  stopping  distance  requirements 
from  60  mph  are  invalid  *  *  *  We  hold  only 
that  more  probative  and  convincing  data 
evidencing  the  reliability  and  safety  of 
vehicles  that  are  equipped  with  antilock  and 
in  use  must  be  available  before  the  agency 
can  enforce  a  standard  requiring  its 
installation. 

The  court  also  ruled  on  the  objectivity 
and  practicability  of  the  testing 
procedures  in  Standard  No.  121.  First, 
the  court  stated  that  road  surface  skid 
numbers  u.sed  for  testing  certified 
vehicles  were  “ill-chosen”  where  they 
assumed  the  use  of  a  particular  tire  no 
longer  in  production.  Second,  the  skid 
number  method  of  testing  was  objective. 
Third,  the  testing  procedure  was  not 
practicable  because  fluctuations  in  skid 
numbers  on  a  given  road  surface  made 
it  impracticable  for  manufacturers  to 
conduct  tests  that  assure  that  their 
vehicles  will  exactly  meet  the  objective 
standard  when  test^  by  NHTSA. 
Fourth,  manufacturers  are  entitled  to 
testing  criteria  that  they  can  rely  on 
with  certainty.  Fifth,  the  standard  failed 
to  specify  formal  and  reasonably 
specific  testing  criteria  about  the  time 
intervals  between  tests,  the  duration  of 
permissible  wheel  lockup  during  tests. 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Proposed  Rules 


11011 


and  the  amount  of  curving  in  testing 
track  roadways.  Sixth,  the  agency’s 
suggestions  of  alternative  methods  of 
satisfying  the  Safety  Act’s  ’’due  care” 
provision  were  inadequate  since  such 
alternatives  were  not  set  forth  in  the 
regulations. 

The  court  remanded  the  matter  to 
NHTSA  to  clarify  certain  provisions  in 
Standard  No.  121.  In  response  to 
PACCAB,  the  agency  issued  several 
notices  amending  the  standard  to  be 
consistent  with  the  decision.  (43  FR 
39390,  September  5, 1978;  43  FR  48646, 
October  19, 1978;  43  FR  58820, 

December  18, 1978;  44  FR  46849, 

August  9, 1979).  In  the  September  1978 
notice,  the  agency  amended  the 
standard  to  specify  test  procedures  and 
conditions  for  frictional  characteristics 
of  the  test  track  surface,  duration  of  time 
intervals  between  road  tests,  duration  of 
permissible  wheel  lockup  during  road 
tests,  the  amount  of  curving  in  the  test 
track,  and  the  means  for  establishing  the 
frictional  resistance  of  the  road  test 
surface.  In  the  October  1978  notice,  the 
agency  set  forth  its  interpretation  of  the 
PACCAR  holdings  to  guide  continuing 
compliance  with  the  standard. 
Specihcally,  the  notice  explained  that 
the  court  invalidated  the  "no  lockup” 
provisions  in  S5.3.1  and  S5.3.2.  as  ^ey 
apply  to  trucks  and  trailers,  along  with 
the  related  stopping  distances 
established  for  60  mph  stopping  tests  for 
heavy  vehicles.  That  notice  also 
amended  the  requirements  to  provide 
for  “due  care  certification.”  In  the 
December  1978  notice,  the  agency 
responded  to  petitions  for 
reconsideration  commenting  on  certain 
matters  in  the  September  1978  notice, 
including  vehicle  exclusions  and  road 
test  procedures.  The  changes  to 
specification  of  initial  brake 
temperatures,  skid  number  ranges,  and 
duration  of  wheel  lockup  that  were 
made  in  the  September  notice  were 
withdrawn.  In  the  August  1979  notice, 
the  agency  further  clarified  its 
interpretation  of  certain  findings  of 
PACCAR. 

Brake  Designs  and  Equipment 
Designing  braking  systems  for  the 
many  heavy  vehicle  configurations  and 
loading  conditions  is  very  complex. 
Heavy  vehicles  may  be  operated  as  a 
single  unit  (i.e.,  a  straight  truck),  part  of 
a  tractor  trailer  combination,  a  longer 
combination  vehicle  (e.g.,  an  LCV  which 
may  be  a  double  or  triple  combination 
with  up  to  nine  axles),  or  in  the  bobtail 
configuration  (i.e.,  a  tractor  operated 
with  a  trailer).  Because  heavy  vehicles 
operate  under  greatly  varying  loading 
situations,  heavy  vehicle  braJces  must  be 
designed  to  handle  vehicle  loaded 


weights  which  range  up  to  three  times 
more  than  empty  weights.  Heavy 
vehicles  are  typically  designed  to 
aclueve  their  best  br^ng  performance 
when  operating  in  the  fully  loaded 
condition.  Accordingly,  a  vehicle  with  a 
brake  system  designed  to  operate  ideally 
in  the  ^lly  loaded  condition  has  a 
tendency  to  lockup  prematurely  (i.e., 
one  axle  will  lockup  before  the  other 
axles  achieve  maximum  braking)  when 
operating  in  the  lightly  loaded 
condition.  Another  factor  afiecting 
stopping  distance  is  the  vehicle’s 
wheelbase.  Vehicles  with  shorter 
wheelbases  tend  to  have  longer  stopping 
distances  because  of  greater  dynamic 
weight  transfer  (to  the  smaller  fit>nt 
brakes)  during  braking.  In  addition, 
brake  force  needs  to  Ira  distributed 
proportionally  among  the  vehicle’s 
axles. 

Manufacturers  have  developed  several 
devices  related  to  the  braking  of  heavy 
vehicles,  including  automatic  front  axle 
limiting  valves  (ALVs),  bobtail 
proportioning  valves  (BPVs),  load¬ 
sensing  proportioning  valves  (LSVs), 
and  antilock  braking  systems  (ABS). 

ALVs  automatically  limit  the  amount 
of  braking  pressure  applied  at  steering 
axle  brakes.  They  are  typically  installed 
to  allay  the  concern  of  some  drivers 
about  loss  of  steering  control  during 
hard  braking,  which  may  result  from 
wheel  lockup.  However,  as  the  test  data 
explained  below  indicate,  these  valves 
can  actually  compromise  stopping 
performance,  especially  when  lightly 
loaded  or  empty  vehicles  operate  on 
slippery  roads  because  the  front  axle 
brakes  are  not  doing  their  share  of  the 
braking.  With  the  ALV  installed,  lockup 
of  the  drive  axles  occurs  at  a  lower  rate 
of  deceleration.  Thus  drivers  must  apply 
the  brakes  lightly  when  stopping  the 
vehicle  under  these  conditions,  or  the 
drive  axle  brakes  will  lock,  causing  the 
vehicle  to  become  unstable.  As  a  result 
of  the  light  brake  application,  stopping 
distances  increase.  Accordingly,  the  use 
of  ALVs  may  be  contrary  to  the  agency’s 
long-range  goal  of  improving  stopping 
performance. 

BPVs  automatically  reduce  brake 
application  pressure  to  the  drive  axles 
of  a  truck  tractor  when  it  is  operating 
bobtail,  thereby  allowing  greater  use  of 
the  vehicle’s  steering-axle  braking 
power.  By  automatically  apportioning 
more  brake  pressure  to  the  steering  axle, 
the  likeliho^  of  premature  drive-axle 
wheel  lockup  and  loss-of-control  is 
reduced.  As  a  result,  stopping 
performance  is  enhanced.  The  agency’s 
long-range  goal  is  to  promulgate 
performance  requirements  for  shorter 
stopping  distances.  Given  the  potential 
safety  problems  resulting  firom  the 


significantly  longer  stopping  distances 
for  truck  tractors  in  the  bobudl 
configuration,  the  use  of  BPVs  would  be 
encouraged.  Bobtails  demonstrate  the 
worst  stopping  capability  of  all  vehicle 
types,  primarily  b^use  the  tractors  are 
designed  to  stop  ideally  when 
connected  to  a  loaded  trailer.  Without 
the  trailer,  the  lack  of  load  on  the  tractor 
drive  axles  can  cause  premature  wheel 
lockup  and  reduced  stopping  capability. 
For  instance,  an  arancy  study  found  that 
on  average,  iMbtail  tractors  t^e 
approximately  122  feet  more  to  stop 
tlmn  loaded  truck  tractors  ("NHTSA 
Heavy  Duty  Vehicle  Brake  Resecurch 
Program  Report  No.  1,  "Stopping 
Capability  of  Air  Braked  Vehicles,” 

(DOT  HS  806  738,  April  1985)  and 
Report  No.  9,  "Stopping  Distances  of 
1988  Heavy  Vehicles.”)  However, 
significantly  shorter  stops  have  brnn 
obtained  when  bobtails  are  equipped 
with  BPVs. 

LSVs  function  by  mechanically 
sensing  drive-axle  suspension  deflection 
that  results  from  cargo  load.  When  the 
load  is  low  on  the  drive-axle  (i.e.,  the 
vehicle  is  operating  lightly  loaded  or 
empty),  brake  proportioning  is  changed 
to  apportion  more  of  the  br^ng  to  ^e 
steering  axle.  Because  of  problems 
keeping  the  device  calibrated  and 
maintained  properly,  most  U.S. 
manufacturers  do  not  equip  vehicles 
with  these  devices.  Accordingly,  the 
agency  does  not  plan  to  require  their  use 
on  U.S.  vehicles. 

ABS  automatically  controls  the 
amount  of  braking  pressure  applied  to  a 
wheel  so  as  to  prevent  wheel  lock,  thus 
increasing  stability  and  control  in 
emergency  stops  by  preventing 
skidding,  spinouts,  and  jackknifes. 
Vehicles  equip{}ed  with  ABS  also 
usually  have  shorter  stopping  distances 
compared  to  the  same  veUcle  without 
ABS.  particularly  on  low  mu  surfaces. 
Given  the  potential  safety  problems 
resulting  ^m  imstable  stops,  the 
agency  published  an  advance  notice  of 
propos^  rulemaking  that  explores 
whether  the  agency  should  propose 
braking  stability  and  control 
requirements  that  would  necessitate 
ABS  on  certain  vehicles.  (57  FR  24212, 
June  8, 1992] 

Heavy  Vehicle  Crashes 

Estimates  based  on  the  1990  General 
Estimates  Systems  (GES)  indicate  that 
between  384,000  and  440,000  police- 
reported  crashes  involved  heavy 
vehicles.  Of  these,  approximately 
252,000  and  294,000  involved 
combination  imits  or  truck-tractors.  In 
1990,  heavy  vehicle  crashes  resulted  in 
5,254  fatalities  according  to  the  Fatal 
Accident  Reporting  System  (FARS).  In 
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addition,  crashes  involving  heavy 
vehicles  result  in  more  expensive  and 
severe  property  damage. 

Because  numerous  factors  play  a  role 
in  causing  crashes,  a  single  factor  can 
very  rarely  be  regarded  as  the  cause  of 
a  crash.  One  of  the  most  important 
vehicle-related  contributing  factors 
involves  the  brake  system’s 
performance.  Crashes  in  which  braking 
was  a  contributory  factor  can  be  further 
subdivided  into  (1)  crashes  due  to  brake 
failures  or  defective  brakes.  (2) 
runaways  on  downgrades,  due  to 
maladjusted  or  overheated  brakes,  (3) 
crashes  in  which  vehicles  were  unable 
to  stop  in  time  (i.e.,  brakes  were  not 
defective  or  ineffective  due  to  heat  but 
simply  did  not  provide  the  stopping 
force  necessary  to  avoid  the  crash),  and 
(4)  skidding,  jackknifing,  or  loss-of- 
control  crashes  due  primarily  to  locked 
wheels  during  braking.  This  notice  and 
the  other  NPRM  focus  on  crashes 
attributable  to  the  vehicle’s  inability-to- 
stop-in-time.  ’The  ANPRM  mentioned 
above  focuses  on  ways  to  reduce 
braking-induced  loss-of-control  crashes, 
although  a  vehicle  equipped  with  ABS 
would  also  usually  experience 
imoroved  stopoine  distances. 

Crashes  in  which  vehicles  are  unable 
to  stop  before  collisions  are  very 
difficult  to  quantify.  In  these  crashes, 
the  heavy  vehicle’s  brakes  function,  but 
do  not  stop  the  vehicle  quickly  enough 
to  avoid  a  cra^.  *rhe  number  of  these 
crashes  might  to  reduced  if  heavy 
vehicle  stopping  performance  (i.e., 
controlled  stopping  distances)  were 
improved.  Even  if  crashes  of  this  type 
were  not  totally  prevented, 
improvements  in  stopping  distance 
performance  would  reduce  collision 
impact  speeds,  thereby  reducing  crash 
severity. 

Based  on  NHTSA’s  1990  General 
Estimates  System  (GES)  which  is  based 
on  data  transcribed  from  a  nationally 
representative  sample  of  state  police 
accident  reports  (PARs),  the  agency 
estimates  that  be^een  30,225  and 
39,609  of  the  between  236,500  to 
280,000  total  non-alcohol-related 
combinatjon-heavy  vehicle  crashes  that 
occurredln  1990  could  be  classiRed  as 
heavy  vehicle  “unable-to-stop-in-time" 
crashes.  Most  injuries  and  fatalities  from 
these  crashes  were  sustained  by 
occupants  in  other-involved  vehicles. 
The  GES  estimates  for  1990  were  69 
fatalities  and  between  1,780  and  3,322 
injuries  of  heavy  vehicle  occupants  and 
810  fatalities  and  between  11,232  and 
15,582  injuries  of  occupants  of  other- 
involved  vehicles  resulting  from  these 
crashes.  *1116  Preliminaiy  Regiulatory 
Evaluation  (PRE)  provides  greater  c^ail 
about  how  these  rulemakings  would 


reduce  injuries  and  fatalities  resulting 
horn  such  crashes. 

The  agency  emphasizes  that  not  all  of 
these  unable-to-stop-in-time  crashes  are 
preventable.  Nevertheless,  as  explained 
above,  it  is  likely  that  some  can  be 
prevented  and  many  can  be  reduced  in 
severity  by  improvements  to  heavy 
vehicle  brake  systems. 

Vehicle  Research  and  Test  Center 
Reports  #1  and  9 

As  a  part  of  its  review  of  heavy 
vehicle  braking,  NHTSA  has  issued  two 
reports  on  the  stopping  distance 
capability  of  several  different  types  of 
heavy  air  braked  vehicles  at  various 
loading  conditions.  (“NHTSA  Heavy 
Duty  Vehicle  Brake  Research  Program 
Report  No.  1,  “Stopping  Capability  of 
Air  Braked  Vehicles,”  (DOT  HS  806  738, 
April  1985)  and  Report  No.  9,  “Stopping 
Distances  of  1988  Heavy  Vehicles." 

DOT  HS  807  531,  February  1990)  The 
agency  also  tested  some  vehicles 
equipped  with  ALVs,  BPVs,  and  ABS, 
thus  allowing  comparisons  about 
stopping  distances  with  and  without 
these  devices.  'These  vehicles  were 
equipped  with  new  tires  and  with  new 
original  equipment  brake  system 
components  to  provide  consistency  in 
test  results.  'The  tests  were  conducted  on 
various  vehicles  (school  buses,  transit 
buses,  single  unit  trucks,  tractor  trailers) 
at  the  loaded  and  empty  conditions  and 
with  various  equipment  (with  ABS 
activated  and  deactivated,  and  with  and 
without  ALVs  and  BPVs).  *1116  PRE 
contains  detailed  information  about  the 
test  results. 

Among  the  conclusions  reached  from 
the  test  data  were,  (1)  ALVs  signifrcantly 
degrade  straight  line  stopping 
performance,  especially  in  the  bobtail 
configuration  (with  stopping  distances 
as  much  as  531  feet),  (2)  BPVs  are 
effective  in  reducing  the  stopping 
distances  of  bobtail  tractors  (with 
stopping  distances  reduced  by  as  much 
as  118  feet  over  the  base  vehicle).  (3) 
ABS  are  very  effective  in  providing 
short  stable  stops  in  all  operating 
conditions.  (4)  ABS  provided  the 
greatest  performance  gain  in  the  bobtail 
conHguration  where  stable  stops  as 
short  as  233  feet  and  248  feet  were 
obtained.  (5)  braking  performance  of 
bobtail  tractors  and  empty  single  unit 
trucks  could  be  improved  by  removing 
ALVs  on  both  vehicle  types  and 
installing  BPVs  on  bobtails,  and  (6)  a 
stopping  distance  performance 
requirement  for  truck  tractors  with 
empty  trailers  would  not  provide  any 
additional  performance  benefits  that 
could  not  achieved  through 
specifying  requirements  for  either  the 
bobtail  or  loaded  condition. 


Heavy  Vehicle  Safety  Report  to  Congress 
In  response  to  section  9107  of  the 
Truck  and  Bus  Regulatory  Reform  Act  of 
1988,  the  agency  submitted  a  report  to 
Congress  entitled  “Improved  Brake 
Systems  for  Commercial  Vehicles” 
(PB91-1 82600).  This  report  may  be 
examined  at  the  agency’s  Technical 
Reference  Office,  room  5108,  at  no 
charge.  It  is  available  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield,  VA  22161  for  a  small 
charge.  After  discussing  crash  data 
concerning  heavy  vehicle  brake  systems, 
the  report  explains  factors  related  to 
braking  effectiveness,  stability  and 
control  during  braking,  and  braking 
system  compatibility.  The  report 
indicates  that  stopping  distances  and 
vehicle  stability  could  be  improved  by 
not  equipping  heavy  vehicles  with 
ALVs  and  instead  equipping  them  with 
BPVs.  load-sensing  proportioning 
valves,  and  ABS. 

Agency  Proposal 

Stopping  Distance  Requirements 

Based  on  the  available  information, 
especially  the  results  fr-om  the  VRTC 
studies.  NHTSA  has  decided  to  propose 
reinstating  stopping  distance 
performance  requirements  for  trucks, 
truck  tractors,  and  buses  that  are 
equipped  with  air  brake  systems.  The 
agency’s  long-term  objective  is  to 
upgrade  the  braking  efficiency  of  heavy 
vehicles  while  making  controlled,  stable 
stops,  under  all  loading  and  road 
surface  conditions.  If  adopted,  such 
requirements  would  reduce  the 
disparity  in  braking  ability  between 
heavy  vehicles  and  passenger  cars.  As 
illustrated  in  the  chart  below,  the 
agency  anticipates  introducing  stopping 
distance,  and  control  and  stability 
requirements. 

Proposed  Stopping  Distance  Requirements 

160  mph  Stop*  on  High  CoaSiclent  of  Friction  Surtecat 
Vehicle  type: 

Loaded  and  Unloaded  Buses .  280  ft. 

Loaded  Tnick  Tractors  with  280  ft. 

Braked  Control  Trailer. 

l..oaded  Truck  Tractors  with  355  ft. 

Unbraked  Control  Trailer. 

Loaded  Single-Unit  Trucks . .  310  ft. 

Empty  Single-Unit  Trucks  ft  Truck  335  ft. 

Tractors  (Bobtail). 

Anticipated  Lateral  Stability 
Requirements 

Lateral  stability  requirements  for  30 
mph  stops  on  low  coefficient  of  friction 
surfaces.  (Considered  in  the  ANPRM  for 
a  future  proposal). 

In  this  notice  and  in  the  companion 
notice  published  today  on  Standard  No. 
105,  the  agency  is  proposing  to  reinstate 
the  stopping  distance  requirement  for  60 
mph  stops  on  high  coefficient  of  frictiem 
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surfaces  (i.e.,  a  non-slippery  surface 
typical  of  dry  concrete)  for  all  heavy 
vehicles.  Stopping  distance 
requirements  would  become  effective 
two  years  after  the  final  rule  is  issued. 

The  agency  tentatively  concluded  th^ 
many  vehicles  currently  comply  with 
the  proposed  requirements  with  existing 
brake  systems  or  can  be  brought  into 
compliance  by  adding  BPVs  or 
eliminating  ALVs;  however,  on  some 
vehicles  a  more  extensive  redesign  of 
the  foundation  brakes  would  be 
required.  The  agency  anticipates  that 
manufacturers  could  comply  with  these 
requirements  without  the  need  for  ABS. 
The  proposed  stopping  distance 
requirements  for  vehicles  equipped  with 
air-braked  systems  are  consistent  with 
the  stopping  distance  requirements  for 
hydraulic  braked  heavy  vehicles 
proposed  elsewhere  in  today’s  edition  of 
the  Federal  Register. 

The  agency  has  decided  to  propose 
different' stopping  distance  requirements 
for  different  heavy  vehicle 
configurations.  The  agency  tentatively 
concludes  that  one  stopping  distance 
requirement  for  ail  heavy  vehicles  with 
fully  operational  service  brakes  would 
be  inappropriate.  As  explained  below,  a 
single  requirement  would  be  too 
.stringent  for  bobtail  tractors  and 
unloaded  single  unit  trucks  and  thus 
extremely  costly  and  potentially 
impracticable,  inversely,  such  a  single 
requirement  might  not  be  stringent 
enough  for  buses  and  for  tractor  trailers 
in  the  loaded  condition,  because  these 
vehicles  are  capable  of  significantly 
shorter  stops  than  can  be  reasonably 
expected  of  bobtails  and  other  vehicles. 

The  agency  is  also  considering  the 
establishment  of  lateral  stability  and 
control  requirements  for  30  mph  stops 
on  surfaces  with  low  coefHcients  of 
friction  (i.e.,  slippery  surfaces  typical  of 
wet  asphalt.)  Such  requirements  could 
in  effect  require  antilock  brakes  on 
many  heavy  vehicles.  The  previously 
published  ANPRM  explains  the 
agency’s  long  term  goals  in  this  area. 

The  primary  purpose  for  proposing  to 
reinstate  stopping  distance  requirements 
for  heavy  vehicles  is  to  decrease  the 
disparity  of  stopping  performance 
between  heavy  vehicles  and  passenger 
cars,  while  assuring  that  the  costs  of  any 
requirement  are  reasonable.  A 
secondary,  but  still  important, 
consideration  is  to  have  consistent 
requirements  for  similar  vehicles, 
regardless  of  whether  the  vehicle  is  air- 
braked  or  hydraulically  hraked, 
provided  that  achieving  consistency 
doeenot  undermine  the  safety  benefits 
of  the  stopping  requirements.  Given  that 
test  data  indicate  that  stopping 
performance  of  heavy  vehicles  is  similar 


for  air-braked  and  hydraulically  braked 
vehicles,  the  agency  tentatively 
concludes  that  having  the  same 
stopping  distance  requirements  in 
Standard  Nos.  105  and  121  is 
appropriate.  The  agency  initially 
adopted  this  policy  of  making  the 
requirements  in  Standard  No.  105 
identical  to  Standard  No.  121  where 
appropriate,  in  response  to  comments  in 
the  1973  rulemaking  when  the 
standards  had  diflierent  stopping 
distance  requirements.  (38  FR  13017, 

May  18. 1973).  Based  on  the  ^H>ve.  the 
agency  is  proposing  the  same  stopping 
distances  in  Standard  Nos.  105  and  121. 
The  agency  welcomes  comments  about 
this  issue. 

The  agency  has  decided  to  propose 
the  stopping  distances  based  on  its 
analysis  of  the  data  in  the  VRTC  reports. 
While  the  VRTC  data  are  limited,  the 
agency  believes  that  they  are 
representative  of  heavy  vehicle  braking 
performance.  In  ideal  braking  situations, 
the  brake  force  distribution  on  a  vehicle 
ensures  that,  during  braking,  each  axle 
is  doing  a  share  of  the  total  braking  that 
is  commensurate  with  the  load  on  that 
axle.  However,  in  actual  braking,  the 
rear  axles  typically  exert  a 
disproportionate  amount  of  braking 
force,  with  the  front  axles  doing  very 
little  braking.  This  situation  results  in 
longer  stopping  distances. 

The  agency  is  proposing  an  approach 
in  w'hicli  stopping  distance 
requirements  would  be  reinstated  for 
those  vehicle  types  that  were  found,  by 
testing,  to  reasonably  demonstrate  the 
stopping  capability  for  the  requirement. 
The  agency  believes  that  such  an 
approach  could  be  reasonably  and  safely 
achieved  with  available  technology 
without  imposing  excessive  costs. 

To  achieve  this  end,  the  agency  has 
decided  to  propose  requirements  for 
three  separate  classes  of  vehicles:  “class 
one’’  would  include  loaded  and 
unloaded  buses  and  loaded  truck 
tractors  with  a  braked  control  trailer, 
“class  two’’  would  include  loaded 
single-unit  trucks,  and  “class  three’’ 
would  include  empty  truck  tractors 
(bobtails)  and  empty  single-unit  trucks. 
Vehicles  in  class  one — loaded  and 
unloaded  buses  and  loaded  truck 
tractors  with  a  braked  control  trailer — 
would  have  to  stop  within  280  feet. 
Loaded  single-unit  trucks  would  have  to 
stop  within  310  feet,  and  empty  truck 
tractors  and  empty  single-unit  trudcs 
would  have  to  stop  within  335  feet.  This 
approach  differs  firom  the  one  taken  in 
the  rule  invalidated  by  PACCAR  in 
which  all  air-braked  vehicles  were 
required  to  comply  with  one  stopping 
distance  requirement.  As  explained  in 
the  section  on  control  trailers,  if  an 


unbraked  control  trailer  were  required, 
loaded  truck  tract(HS  would  have  to 
meet  a  355  feet  stopping  distance 
requirement  The  agency  welcomes 
comments  about  its  proposal  to 
establish  different  stopping  distance 
requirements  for  diffevrat  types  of 
vehicles. 

The  proposed  280  foot  stopping 
distance  for  loaded  and  unloaded  buses 
and  loaded  truck  tractors  with  a  braked 
control  trailw^  is  based  on  reinstating  a 
stopping  distance  slightly  below  the 
previous  requirement  in  Standard  No. 
121.  The  agency  believes  that  such  a 
requirement  is  appropriate  given  that  all 
three  of  the  po8t-121  buses,  in  both  the 
unloaded  and  loaded  conditions,  and  13 
of  14  po8t-121  tnick  tractors  in  the 
loaded  conditimi  in  the  VRTC  reports 
Nos.  1  and  9  met  this  proposed 
requirement. 

As  for  loaded  single-unit  tnicks.  the 
proposed  310  foot  stopping  distance 
appears  appropriate  in  comparison  to 
the  typical  stopping  distances  of  these 
vehicles,  as  report^  in  the  VRTC 
reports,  and  given  the  agency’s 
expectations  of  future  improvements  in 
single  unit  truck  brake  performance, 
particularly  an  increase  in  front  brake 
torque  capability.  In  response  to  the 
proposed  regulations  and  an  increased 
awareness  among  heavy  vehicle 
manufacturers  and  users  of  higher 
torque  front  brakes,  the  agency 
anticipates  that  such  brake  system 
upgrades  would  also  produce  a  higher 
percentage  of  front  axle  braking  which 
typically  shortens  stopping  distances  in 
the  unloaded  vehicle  condition. 

As  for  empty  truck  tractors,  the 
proposed  335  foot  stopping  distance 
appears  reasonable  in  light  of  the  VRTC 
data,  especially  when  such  vehicles  are 
equipp^  with  BPVs  and  are  not 
equipped  with  ALVs.  'These  bobtail 
tractors  demonstrate  the  poorest 
stopping  capability  of  all  vehicle  types, 
because  tractors  are  designed  to  stop 
ideally  when  connected  to  a  loaded 
trailer.  Without  the  trailer,  the  lack  of 
load  on  the  tractor  drive  axles  can  cause 
premature  wheel  lockup  and  reduced 
stopping  capability.  *1110  poor  brakii^ 
performance  of  these  vehicles  provide 
the  greatest  opportunity  for  achieving 
"the  safety  benefits  through  improved 
braking  performance.  'These 
configurations  account  for  a 
disproportionately  large  number  of 
vehicle  crashes.  As  the  VR'TC  data 
indicate,  while  bobtails  with  ALVs 
stopped  within  348  feet  to  531  feet,  the 
same  vehicles  when  equipped  with 
BPVs  and  no  ALVs  stopp^  within  27S 
feet  to  359  feet.  'The  proposed  335  foot 
stopping  distance  for  thM  vehicles 
appean  raasondale  given  the  VRTC  data 
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and  the  agency’s  expectations  of  future 
improvements  in  bobtail  brake 
performance,  including  the  use  of  BPVs. 
The  agency  further  notes  that  although 
these  stopping  distance  requirements 
would  not  require  ABS,  even  greater 
improvements  in  stopping  distance 
performance  could  be  achieved  by 
equipping  vehicles  with  ABS. 

As  for  empty  single  vmit  trucks,  the 
proposed  335  foot  stopping  distance 
appears  reasonable  in  light  of  the  VRTC 
data.  Based  on  these  data,  the  agency 
believes  that  the  braking  characteristics 
of  empty  single  unit  trucks  are 
sufficiently  similar  to  bobtail  tractors  to 
be  grouped  in  the  same  category  with 
the  same  proposed  stopping  distance 
requirements.  While  most  of  the  tested 
vehicles  appear  to  be  able  to  meet  these 
requirements  in  their  current  condition, 
some  would  need  to  have  their  brake 
systems  upgraded  to  produce  a  higher 
percentage  of  front  axle  braking  to 
comply  with  the  proposed  stopping 
distance  requirements.  In  addition, 
because  empty  single  unit  trucks 
equipped  with  ALVs  have  stopping 
distances  longer  than  the  proposed 
requirement,  vehicles  mi^t  have  to  be 
mc^ihed  to  eliminate  these  devices. 

As  for  truck  tractors  operating  with  an 
empty  trailer,  the  agency  has  tentatively 
decided  that  establishing  requirements 
for  them  is  unnecessary  bas^  on  the 
VRTC  data.  These  data  indicated  that,  in 
most  cases,  empty  tractor  trailers 
equipped  with  ALVs  required  longer 
stopping  distances  than  the  baseline 
vehicles,  but  shorter  distances  than  the 
trailerless  bobtail  tractors  equipped  with 
ALVs.  The  stopping  distance  for  this 
configuration  averaged  285  feet  (with  a 
range  from  263  feet  to  319  feet.) 
Accordingly,  the  agency  believes  that 
establishing  such  requirements  would 
provide  no  additional  benefits  that 
could  not  be  achieved  with  the 
proposed  requirements  in  the  loaded 
and  bobtail  conditions.  In  addition, 
there  have  never  been  requirements  for 
tractor  trailer  combinations  operating  in 
the  empty  condition. 

As  for  the  testing  conditions,  the 
agency  has  decided  to  propose  that  the 
straight  line  stopping  distance  test  must 
be  conducted  within  a  12  foot  wide  lane 
without  locking  more  than  one  wheel 
per  axle  or  two  wheels  per  tandem  at 
speeds  greater  than  20  mph.  Unlimited 
lockup  would  be  allowed  below  20 
mph.  The  agency  has  proposed  the 
following  definition  of  permissible 
wheel  lo^up  for  testing  purposes: 
"Permissible  wheel  lockup”  would 
mean  100  percent  slip  of  one  or  more 
wheels  for  a  duration  of  one  second  or 
less.  The  agency  requests  comments 
about  the  proposed  definition.  NHTSA 


believes  that  this  limited  lockup 
provision  combined  with  permissible 
wheel  lockup  ensures  a  safe  and 
reasonably  repeatable  test  condition 
while  providing  an  indication  of  the 
vehicle  braking  ]>erformance  up  to  its 
stability  limit.  Limitations  on  wheel 
lockup  are  discussed  at  length  on  pages 
8  and  9  of  "Stopping  Capability  of  Air 
Braked  Vehicles”  (DOT  HS  806  738, 
Awil  1985). 

The  agency  is  aware  that  braking 
performance  tests  could  be  conducted  in 
other  ways,  including  allowing 
unrestricted  wheel  l(^up  of  test 
vehicles.  The  agency  has  compiled 
limited  test  data  indicating  that 
allowing  unrestricted  lockup  could 
result  in  shorter  stopping  distances, 
perhaps  as  low  as  300  feet  for  all  vehicle 
tyi}es,  including  bobtails  and  unloaded 
single  unit  trucks.  However,  permitting 
unrestricted  lockup  would  have 
corresponding  problems.  With 
unrestricted  wheel  lockup,  the  test 
becomes  more  sensitive  to  factors  such 
as  driver  skill,  crown,  cross-slope,  or 
other  irregularities  of  the  roadway,  and 
wind  speed  and  direction.  These 
sensitivities  would  make  the  tests  less 
repeatable,  and  therefore  less 
practicable.  In  addition,  the  limited 
lockup  provision  offers  some  assurance 
of  vehicle  stability  and  driver  safety 
during  the  tests,  in  the  absence  of  a 
more  definitive  stability  requirement. 
For  these  reasons,  the  agency  has 
decided  not  to  propose  this  testing 
approach.  Nevertheless,  the  agency 
emphasizes  that  even  though  this  notice 
is  not  proposing  a  test  procedure  in 
which  unrestricted  lockup  is  allowed, 
the  agency  could  in  the  final  rule 
conceivable  adopt  such  a  testing 
approach  with  corresponding  stopping 
requirements  as  short  as  300  feet,  if  the 
docket  comments  and  further  agency 
research  indicated  that  this  approach 
was  superior  to  the  proposal  to  allow 
only  limited  lockup  and  the  inherent 
problems  mentioned  above  could  be 
solved.  For  purposes  of  developing  a 
possible  final  rule  based  on  this  NPRM, 
the  agency  requests  comments  about  the 
most  appropriate  way  to  test  vehicles  in 
terms  of  wheel  lockup  and  the 
appropriate  stopping  distance 
requirements  for  each  test  procedure. 

NHTSA  welcomes  comments  about 
all  aspects  of  this  proposal,  including 
the  need  for  stopping  distance 
requirements  for  heavy  vehicles,  test 
data  about  the  stopping  ability  of  heavy 
vehicles,  the  reasonableness  of  the 
various  proposed  distances  and  testing 
procedures,  the  three  proposed  classes 
of  vehicles,  and  as  discussed  in  the 
previous  paragraph,  the  testing 
methods. 


Even  though  the  proposed  stopping 
distance  requirements  do  not  appear  to 
affect  significantly  most  current 
vehicles,  the  agency  believes  that 
reinstating  stopping  distance 
requirements  is  a  necessary  step  in  its 
overall  plan  to  improve  heavy  vehicle 
safety.  As  discussed  in  the  ANPRM,  the 
agency  may  also  propose  requirements 
concerning  stopping  on  more  slippery 
surfaces  to  improve  vehicle  braking 

Eerformance.  The  agency  further 
elieves  that  such  stopping  distance 
requirements  are  desirable  to  establish 
minimum  requirements  to  improve  the 

tierformance  of  the  poorest  performing 
leavy  vehicles,  thus  increasing  the  level 
of  compatability  between  heavy  vehicles 
and  lighter  vehicles.  The  proposed 
requirements  would  also  discourage  the 
use  of  ALVs  that  tend  to  reduce  the 
stopping  performance  of  many  heavy 
vehicles. 

Threshold  Pressure  Requirement 
NHTSA  notes  that  while  this  proposal 
about  threshold  pressure  was  being 
formulated.  Congress  passed  the  Motor 
Carrier  Act  of  1991  which  directs  the 
Secretary  of  Transportation  to  initiate 
rulemaking  concerning  methods  for 
improving  braking  performance  of  new 
commercial  motor  vehicles  (i.e.,  those 
vehicles  with  a  gross  vehicle  weight 
rating  of  26,001  or  more  pounds]  for, 
among  other  things,  the  means  of 
improving  brake  compatibility,  (section 
4012). 

Brake  force  compatibility  between 
tractor  and  trailer(s)  affects  a 
combination  vehicle’s  availability  to 
achieve  stopping  distances  that  are  close 
'  to  ideal  for  a  given  condition. 
Nevertheless,  many  tractor  and  trailer 
brake  systems  are  not  compatible, 
primarily  because  they  are 
manufactured  separately  without  any 
design  guidelines  in  the  heavy  vehicle 
industry  or  Federal  requirements  about 
brake  compatibility. 

The  concept  of  ‘xompatibility”  refers 
to  the  ability  of  the  brakes  of  a  tractor 
to  work  together  with  those  on  a 
trailer(s)  when  the  units  are  mated  to 
create  a  combination  vehicle.  If  a 
combination  unit  is  compatible,  the 
tractor  and  trailer(s)  brakes  work 
together,  resulting  in  a  quick,  controlled 
stop.  If  a  combination  unit  is 
incompatible,  brakes  on  the  tractor  may 
apply  at  an  application  pressure  lower 
than  the  brakes  on  the  trailer,  or  vice 
versa.  Along  with  decreasing  brake 
efiectiveness,  breike  system 
incompatibility  compromises  vehicle 
stability  during  braking  and  may  cause 
uneven  brake  wear  problems.  These 
problems  include  excessive  brake  lining 
and  drum  wear,  brake  drum  cracking. 
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and  the  need  to  adjust  brakes  more 
frequently  on  the  "oveibraked”  unit  in 
the  combination. 

Compatibility  is  primarily  a  function 
of  brake  force  distribution  between  the 
axles  on  the  combination.  One  measure 
of  compatibility  is  the  threshold 
pressure  dinerential  between  tractor  and 
trailer.  The  threshold  pressure,  which  is 
primarily  determined  by  pneumatic 
valve  characteristics,  is  the  brake 
application  pressure  at  which  the  brakes 
actually  begin  to  mnerate  braking 
torque.  Threshold  pressures  are 
relatively  easy  to  measure  and  are 
relatively  easy  to  control  through  the 
proper  selection  of  pneumatic  valves  in 
air  brake  systems.  Ihese  valves  take 
hnite  pressure  (i.e.,  “crack  pressure")  to 
open  due  to  internal  biction  and  return 
spring  resistance  to  the  valve. 

There  are  currently  no  industry 
design  guidelines  or  Federal  standards 
for  tractor-trailer  threshold  pressure. 
Nevertheless,  in  support  of  the  efforts  by 
the  Society  of  Automotive  Engineers 
(SAE)  Brake  Systems  Subcommittee  to 
develop  an  SAE  recommended  practice 
for  compatibility  performance,  the 
VRTC  has  collected  data  on  threshold 
pressure.  That  study  found  that  the 
average  threshold  pressure  for  15  truck 
tractors  was  6.1  psi  and  the  average 
threshold  pressure  for  27  trailers/doliies 
was  4.9  psi.  The  diHerence  of  threshold 
pressure  between  the  drive  axles  and 
trailer  axles  for  15  combination  vehicles 
ranged  from  as  little  as  zero  to  as  high 
as  4.9  psi.  The  generally  high  front  axle 
brake  Uireshold  pressures  indicated  that 
the  front  axles  generally  do  lass  than 
their  fair  share  of  the  braking  in  low 
pressure  applications.  This  situation 
places  more  of  the  braking  on  the  tractor 
drive  axles  and  trailer  axles  causing 
them  possibly  to  oveiheat  more  and 
wear  out  faster.  (Flick,  M.,  and 
Kadlinski,  R.,  "Tractor  and  Trailer  Brake 
System  Compatibility.”  SAE  Technical 
Pamr  Series  861942,  November  1986.) 

The  agency  notes  that  the  industry 
has  developed  a  recommended  practice 
(SAE  J1854)  which  established  6  psi  as 
an  appropriate  threshold  pressure  for 
tractor  trailer  combination  vehicles. 
Despite  lack  of  widespread  adherence  to 
the  recommended  practice  by  industry, 
it  is  generally  agre^  that  compatibility 
would  be  improved  if  the  threshold 
pressure  for  truck  tractors  and  trailers 
were  around  6  psi  range  and  if  the 
pressure  diHerential  b^ween  tractors 
and  trailers  were  less  than  4.0  psi.  A 
differential  of  4.0  psi  represents  the 
differential  at  which  br^ng 
performance  of  a  combination  vehicle  is 
degraded  considerably  due  to  a  large 
brake  temperature  diffarence  betwemi 
the  tractor  and  trailer  brakes. 


Based  on  the  above  considerations, 
the  agency  has  decided  to  propose  a 
requirement  establishing  threshold 
pressure  levels  for  both  tractors  and 
trailers.  Accordingly,  the  threshold 
pressures  for  tractors  and  trailers  would 
be  set  at  6.0  ±  0.5  psi.  The  agency 
believes  that  such  a  requirement  would 
improve  brake  performcmce  by  better 
ensuring  the  compatibility  of  tractors, 
and  trailers.  Specihcally,  the  proposal 
would  improve  the  brake  balance  on 
combination  vehicles  and  reduce  the 
potential  for  vehicle  instability  when 
lightly  loaded.  The  agency  notes  that  the 
proposal  about  threshold  pressures  is 
not  applicable  to  single  unit  trucks  and 
buses  since  they  do  not  have  the 
problem  of  pneumatic  imbalance 
experienced  by  combination  units.  The 
agency  welcomes  comments  about  the 
needs  for  establishing  threshold 
pressures  and  whether  the  proposed 
threshold  pressure  and  its  range  are 
appropriate  and  feasible. 

Road  Test  Surface 

In  past  rulemakings  about  braking 
requirements,  the  agency  defined  road 
test  surfaces  by  speci^ing  skid 
numbers.  A  skid  number  is  the  frictional 
resistance  of  a  pavement  measured  in 
accordance  with  the  American  Society 
for  Testing  and  Materials  (ASTM) 
Method  E-274-70.  However,  given  the 
fluctuations  of  skid  numbers  on  a  given 
surface,  the  PACCAR  ruling  invalidated 
certain  aspects  of  Standard  No.  12Ts 
reliance  on  this  measure  based  on  its 
potential  impracticability. 

As  a  result  of  PACCAR,  the  agency 
has  considered  ways  to  better  state  ^e 
adhesion  of  test  surfaces.  In  the 
rulemaking  proposing  Standard  No.  135, 
Passenger  Car  Brake  Systems,  several 
commenters  advocated  specifying  the 
“peak  coefficient  of  friction”  (PFC)  as  an 
alternative  measure  of  a  test  surface's 
adhesion.  The  agency  tentatively 
concludes  that  PFCis  more  relevant  for 
the  stopping  distance  tests  required  by 
the  proposed  standard  because,  unlike  a 
skid  number,  the  maximum  attainable 
deceleration  in  a  non-locked  wheel  stop 
is  directly  related  to  PFC. 

The  agency  also  conducted  “Round 
Robin”  testing  to  understand  further 
how  fluctuations  of  PFC  affected  the 
stopping  performance  of  heavy  vehicles. 
Among  the  observations  drawn  from 
this  data  for  dry.  high  coefficient  of 
friction  surfaces  were  that: 

(1)  The  six  test  surfaces  each  had 
similar  PFCs,  with  the  largest  variation 
from  the  average  being  3  percent. 

(2)  PFC  measurements  made  a  week 
apart  indicated  only  negligible 
variations. 


(3)  Variation  of  the  average  stopping 
distances  for  the  six  different  suifsoes 
was  small,  with  the  deviation  from  the 
average  being  only  5  feet,  and 

(4)  Variability  in  average  stopping 
performance  is  more  likely  due  to 
variation  in  the  performance  of  the 
vehicle  than  to  variability  of  the 
surfaces. 

Based  on  the  above,  NHTSA  is 
proposing  that  the  primary  60  mph 
stopping  distance  tests  be  performed  on 
a  test  surface  with  a  PFC  of  0.9,  which 
is  typical  of  dry  concrete.  In  the  June 
1992  ANPRM,  the  agency  is  considering 
whether  to  propose  lateral  stability 
requirements  on  test  surfaces  with  a  low 
PFC  to  represmit  stops  on  wet  or 
slippery  pavement 
The  agency  has  ccmsidered  whether 
the  proposed  test  surface  specification 
raises  any  practicability  or  objectivity 
concerns  in  light  of  PACCAR. 

PACCAR'S  first  concern  about  road 
surface  skid  number  being  based  on  an 
out-of-production  tire  is  not  relevant  to 
the  proposal  here,  which  specifies  a 
currently  produced  tire.  T^  proposal 
complies  with  PACCAR'S  second 
concern  about  the  testing  method's 
objectivity  because  the  peek  coefficient 
of  fiif±ion  is  an  objective  measure. 

The  proposal  specifying  test  surfaces 
in  terms  of  PFC  rather  th^  dud 
numbers  complies  with  PACCAR's  third 
concern  about  practicability  problems 
caused  by  skid  nuiifoer  fluctuations. 
Because  surfaces  measured  by  PFC  may 
experience  some  fluctuation,  the  agency 
considered  whether  the  fluctuation  was 
significant  enough  to  invalidate  the 
proposal.  In  an  earlier  rulemaking  about 
Standard  No.  208,  Occupant  Crash 
Protection,  the  agency  explained  that 
because  some  variability  in  test 
procedures  is  inherent,  the  agency  need 
only  be  concerned  about  preventing 
"unreasonable”  or  “excessive” 
variability  to  avoid  manufacturers  from 
“overdesigning”  vdiides  to  exceed  tire 
minimum  levels  of  protection  specified 
by  the  Federal  safety  standards  (49  FR 
20465,  May  14. 1984;  49  FR  28962,  July 
17, 1984.)  The  above  mentioned  data 
about  high  coefficient  of  friction  test 
surfaces  indicate  that  the  variability  in 
the  test  surfaces  is  reasonable  because 
such  test  surfrices  do  not  present 
significant  fluctuations.  Therefore, 
spedMng  a  test  surfeoe  with  a  high  PFC 
would  appear  to  be  reasmiable  and 
would  not  be  a  major  source  of 
variability  in  the  stopping  distance  tests. 
Notwithstanding  this  tentative 
determination,  commentws  are  asked  to 
specify  what  they  believe  to  be  a 
reasonable  range  of  vari^ility  of  the  test 
surface,  within  the  meaning  of  PACCAR. 
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The  proposed  requirements  comply 
with  PACCAR’S  fourth  consideration 
that  manufacturers  are  entitled  to  testing 
criteria  that  they  can  rely  on  with 
certainty.  The  proposed  requirements 
also  comply  with  PACCAR’s  other 
consideration  that  all  ways  to  comply 
with  the  requirement  are  set  forth  in  the 
regulation. 

In  evaluating  the  proposal’s 
practicability,  NHTSA  has  also 
considered  possible  difficulties  with 
respect  to  building  and  maintaining  test 
surfaces  with  a  PFC  of  0.9,  and  whether 
stopping  distances  vary  when  the  same 
vehicle  is  tested  on  different  test  tracks 
with  a  PFC  of  0.9.  Those  interested  in 
building  and  maintaining  a  test  surface 
should  refer  to  NHTSA’s  "Manual  for 
the  Construction  and  Maintenance  of 
Skid  Surfaces,”  (DOT  HS  800  814).  After 
reviewing  the  matter,  NHTSA  does  not 
believe  that  the  proposed  test  surface 
speciHcation  raises  any  such  concerns. 

As  explained  above,  lecent  testing 
related  to  research  about  heavy  vehicle 
braking  by  the  agency  and  others  on 
several  test  tracts  indicates  that  the 
proposed  test  surface  specification  does 
not  raise  practicability  or  objectivity 
concerns.  Specifically,  the  expected 
minor  variability  of  a  high  coefficient  of 
friction  surface  appears  to  have  a  small 
impact  on  the  stopping  distance 
performance  of  vehicles  tested  to 
comply  with  the  proposed 
requirements.  The  test  data  are  being 
placed  in  the  docket  for  this  notice.  The 
agency  specifically  requests  comments 
on  the  proposed  test  surface 
specification. 

Control  Trailers 

Section  S6  of  Standard  No.  121  sets 
forth  the  test  conditions  under  which 
the  agency  conducts  its  compliance  tests 
for  vehicles  equipped  with  air-braked 
systems.  Section  ^.1.10  specifies  that  a 
truck-tractor  is  tested  at  its  GVWR  by 
coupling  it  to  a  flatbed  semi-trailer, 
known  as  the  control  trailer.  Under  the 
current  requirements,  the  control  trailer 
is  equipped  with  service  brakes 
(hereafter  referred  to  as  a  "braked 
control  trailer”)  capable  of  stopping  the 
combination  without  assistance  from 
the  tractor  brakes  within  a  certain 
distance,  pursuant  to  a  mathematical 
formula  that  considers  the  vehicle’s 
speed,  the  weight  on  all  the 
combination’s  axles  and  the  weight  on 
the  trailer’s  axles,  and  a  constant  factor. 
For  instance,  at  60  mph,  the  weight  ratio 
is  multiplied  by  the  constant  of  245.  The 
purpose  of  this  test  condition  is  to 
simulate  the  stopping  capability  of 
tractor  trailer  combinations. 

Testing  conducted  by  the  VRTC 
indicates  that  the  current  requirement 


for  a  braked  control  trailer  is  not 
representative  of  the  stopping 
performance  of  trailers  being  produced 
today.  Specifically,  the  braking  torque 
levels  required  on  control  trailers 
appear  to  exceed  the  torque  levels  found 
with  some  currently  produced  trailers 
(i.e.,  the  test  control  trailers  provide 
more  of  the  braking  in  a  combination 
vehicle  than  real-world  combinations.) 
The  VRTC’s  test  results  on  control 
trailers  are  contained  in  the  agency’s 
Heavy  Vehicle  Brake  Report  #9  which 
has  been  submitted  to  the  docket. 

As  a  result  of  this  situation,  NHTSA 
is  considering  two  alternative 
approaches  to  improve  the  test 
conditions  associated  with  control 
trailers.  Under  the  first  alternative 
which  involves  a  braked  control  trailer, 
the  agency  is  proposing  to  revise  the 
factor  in  S6.1.10.6  for  60  mph  tests  from 
245  to  290  to  reduce  the  braking  torque 
levels  required  on  the  control  trailer. 
This  would  result  in  a  lesser  potential  r-. 
for  premature  wheel  lockup  on  the 
control  trailer.  Under  the  second 
alternative  which  involves  an  unbraked 
control  trailer,  the  agency  is  proposing 
to  replace  the  current  braked  control 
trailer  with  an  unbraked  control  trailer. 
After  reviewing  comments  and  test  data, 
the  agency  will  decide  which  approach 
to  adopt  in  the  final  rule. 

The  first  alternative,  which  would 
rely  on  a  braked  control  trailer,  is 
similar  to  the  current  test  condition. 
Among  the  advantages  of  having  a 
braked  control  trailer  are  that  it  better 
simulates  the  braking  capability  of  on- 
the-road  tractor  trailers,  provides  a 
realistic  real-world  test  for  axle  loading 
during  braking  of  the  tractor  and  trailer, 
provides  easily  understood  and  readily 
comparable  stopping  distance 
requirements  for  a  loaded  truck  tractor, 
and  allows  the  true  benefits  of  a 
stopping  distance  requirement  to  be 
determined  by  specifying  real-world 
stopping  distances. 

Nevertheless,  there  are  some 
disadvantages  with  this  approach.  These 
include  minor  variability  in  control 
trailer  performance  stemming  from 
brake  lining  variability  and  resulting  in 
variable  test  results  and  inconsistent 
brake  torque  levels.  Notwithstanding 
this  variability,  the  agency  tentatively 
believes  the  requirement  would  be 
objective  and  practicable. 

NHTSA  notes  that  with  a  braked 
control  trailer,  the  potential  for  wheel 
lockup  may  be  alleviated  by  equipping 
the  control  trailer  with  an  ABS.  The 
agency  requests  comments  about 
whether  ABS  on  the  control  trailer 
should  be  required.  Because  ABS 
performance  for  the  control  trailer  may 
have  to  be  specified  to  ensure  uniform 


results  when  testing  truck  tractors,  the 
agency  proposes  a  revision  to  S6.1.10  to 
require  ABS  on  the  control  trailer.  The 
agency  also  invites  comments  about 
how  ABS  should  be  defined. 

The  second  alternative,  which  would 
rely  on  an  unbraked  control  trailer, 
differs  from  the  current  test  condition. 

In  addition,  if  this  approach  were 
adopted,  the  propms^  stopping  distance 
requirement  for  a  loaded  truck  tractor 
would  be  revised  to  355  feet  to 
accommodate  testing  with  the  unbraked 
control  trailer.  Such  a  modification 
would  be  necessary  because  stopping 
distances  with  an  unbraked  trailer  are 
approximately  20  to  30  percent  longer 
than  with  a  fully  braked  control  trailer 
The  major  advantage  of  the  second 
approach  is  that  compliance  testing  by 
manufacturers  would  be  easier  because 
it  would  be  less  costly  and  less  time 
consuming  to  use  an  unbraked  control 
trailer.  This  approach  eliminates 
repeatability  problems  associated  with 
the  braked  control  trailer.  This  approach 
would  also  eliminate  the  need  to  specify 
the  control  trailer’s  foundation  brakes 
and  antilock  system. 

The  agency  is  aware  of  certain 
potential  disadvantages  with  testing 
with  an  unbraked  control  trailer.  First, 
there  is  only  a  limited  amount  of  data 
on  testing  stopping  distances  with  an 
unbraked  control  trailer.  Second,  the 
dynamic  axle  loading  of  truck  tractors 
during  braking  with  an  unbraked 
control  trailer  differs  from  the  axle 
loading  with  a  braked  control  trailer  and 
does  not  precisely  represent  an  on-the- 
road  combination  with  normal  operating 
brakes.  Third,  the  unbraked  trailer 
weight  of  4500  pounds  imposes  an  extra 
load  on  the  trude  tractor’s  brakes,  thus 
causing  the  rear  axles  to  do  more 
braking  than  normal.  For  these  reasons, 
the  stopping  distances  with  an  unbraked 
control  trailer  would  be  increased  to  355 
feet.  A  stopping  distance  of  this  length, 
although  technically  defensible,  may  be 
difficult  to  explain  to  the  public  to  who 
this  topping  distance  will  appear 
significantly  longer  than  the  stopping 
distance  requirements  invalidated  by 
PACCAR. 

At  this  stage  of  the  rulemaking,  the 
agency  believes  that  the  requirements 
about  the  control  trailer  need  to  be 
modified.  However,  the  agency  is  not 
certain  which  alternative  would  provide 
the  better  approach.  Accordingly,  the 
.  agency  welcomes  comments  and  test 
data  addressing  whether  the  control 
trailer  should  ^  braked  or  unbraked. 

Initial  Brake  Temperature 

In  invalidating  Standard  No.  121,  of 
the  PACCAR’s  criticisms  was  that  the 
time  interval  between  tests  was  not 
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specified.  The  time  interval  between 
tests  may  affect  brake  temperature  and 
thus  brake  lining  performance.  In 
response,  the  agency  initially  specified 
that  tests  would  be  separated  by  the 
time  needed  to  reach  any  initial  brake 
temperature  in  the  range  of  150**  F  and 
200®  F.  (43  FR  39390,  September  5, 

1978).  However,  in  response  to  petitions 
for  reconsideration,  the  agency  revoked 
this  provision  which  commenters 
believed  was  inappropriate.  (43  FR 
58820,  December  18, 1978). 

Based  on  additional  study  by  the 
VRTC,  the  agency  has  decided  to 
propose  a  time  interval  based  on  higher 
initial  brake  temperatures.  (“Heavy  Duty 
Vehicle  Brake  Research  Program — 
Report  No.  1).  Specifically,  the  average 
brake  lining  temperature  of  the  hottest 
axle  would  have  to  be  between  250®  and 
300°  F  before  a  stopping  test  could  be 
initiated.  The  agency  believes  that  this 
provision  would  allow  tests  on  heavy 
vehicles  to  be  conducted  with  a 
reasonable  time  between  measurements 
at  temperatures  representative  of  in- 
service  conditions.  The  agency  has 
tentatively  decided  not  to  specify  a  time 
period  between  tests  because  such  a 
requirement  would  be  subject  to  an 
external  variable,  the  ambient 
temperature.  In  addition,  such  an 
approach  would  result  in  invalidating 
entire  test  sequences  if  interruptions 
occurred,  because  a  specified  time 
requirement  would  prohibit  ^ 
interruptions  in  a  test  series.  The  agency 
invites  comments  about  the 
appropriateness  of  specifying  the  initial 
brake  temperature. 

Costs 

As  explained  in  detail  in  the  PRE,  the 
costs  associated  with  the  rulemaking 
involve  additional  testing  costs  and 
hardware/equipment  costs.  The  agency 
estimates  the  minimum  initial  testing 
costs  associated  with  reinstating 
stopping  distance  requirements  for  all 
heavy  air-braked  vehicles  would  be 
about  $6  million.  Assuming  the  industry 
continues  to  produce  about  187,000 
heavy  Class  5-8  air-braked  vehicles  per 
year  (which  are  the  largest  heavy 
vehicles  and  tractor  trailers),  the  testing 
cost  per  vehicle  would  be  about  $32. 

The  hardware  and  equipment  costs  of 
meeting  the  proposed  stopping  distance 
requirements  for  air  braked  heavy 
vehicles  are  based  on  the  anticipated 
improvements  to  heavy  vehicles.  The 
agency  notes  that  most  changes  made  to 
meet  these  requirements  would  affect 
vehicles  operating  in  the  bobtail  and 
lightly  loaded  configurations.  Among 
the  possible  improvements  are 
equipping  vehicles  with  BPVs, 
removing  ALVs,  and  using  more 


effective  fiont  brakes.  For  purposes  of 
calculating  the  overall  indust^-wide 
cost  of  installing  BPVs  on  most  new 
manufactured  tractors,  the  agency 
estimates  that  88,000  tractors  would 
need  to  be  equipped  with  these  devices 
at  an  increase  in  cost  of  $10  per  tractor. 
For  purposes  of  calculating  an  industry 
cost  savings  by  elimination  of  ALVs 
fi-om  most  new  manufactured  vehicles, 
the  agency  estimates  that  approximately 
20,000  currently  produced  tractors  are 
still  being  equipped  with  ALVs. 
Replacing  an  ALV  with  a  standard  quick 
release  valve  would  save  about  $13  per 
vehicle.  Therefore,  the  total  cost  of 
installing  BPVs  and  eliminating  ALVs 
on  new  tractors  would  have  a  net  cost 
of  approximately  $620,000. 
((88.000x$10— (20.000x$13).] 

The  improvements  in  braking 
performance  achieved  by  substituting 
air  chambers,  slack  adjusters  and  brake 
linings  are  estimated  to  be  necessary  on 
about  104,000  air  brake  vehicles, 
including  both  truck  tractors  and  single¬ 
unit  trucks.  The  average  cost  per  vehicle 
of  these  changes  is  estimated  to  be  $50. 
resulting  in  a  total  cost  of  $5.2  million. 
As  mentioned  earlier,  a  small  number  of 
vehicles,  estimated  to  be  3,000,  would 
require  extensive  brake  system 
improvements.  The  agency  estimates 
that  the  cost  of  these  improvements 
would  be  less  than  $700  per  vehicle, 
resulting  in  an  estimated  cost  of  $2.1 
million.  The  total  cost  estimate  for 
vehicle  modifications  is  $7.92  million, 
which  includes  $620,000  net  cost 
associated  with  the  elimination  of  ALVs 
and  the  incorporation  of  BPVs.  $5.2 
million  associated  with  minor 
improvements  of  front  brake  capability 
on  most  of  the  vehicles  that  require 
changes,  and  $2.1  million  associated 
with  the  major  improvements  in  brake 
performance  needed  for  the  poorest 
performine  vehicles. 

The  total  estimated  cost  impact  of  this 
proposal  is  $13.92  million  ($6.0  million 
in  compliance  test  costs  plus  $7.92 
million  in  vehicle  modification  costs), 
which  for  an  estimated  annual 
production  of  187,000  air  braked 
equipped  vehicles,  is  an  average  of  less 
than  $75  per  vehicle. 

The  agency  welcomes  comments 
about  the  anticipated  cost  of  this 
proposal.  In  particular,  the  agency 
invites  comments  about  the  number  of 
vehicles  affected  by  the  proposal  and 
the  unit  cost  of  equipment  needed  to 
comply  with  the  proposed 
requirements. 

Leadtime 

NHTSA  believes  that  the  major 
manufacturers  have  the  facilities 
necessary  to  test,  evaluate,  and  if 


necessary,  upgrade  their  brake  systems 
as  necessary  to  meet  the  proposed 
stopping  distance  requirements  within 
two  years.  As  previously  stated,  the 
agency  further  believes  that  some 
vehicles  can  already  meet  the  proposed 
stopping  distance  requirements  without 
being  upgraded  and  that  those  vehicles 
requiring  upgraded  designs  can  do  so  by 
selecting  a  more  effective  combination 
of  readily  available  on-the-shelf  brake 
components.  Accordingly,  the  agency 
believes  that  two  years  should  provide 
an  adequate  amount  of  leadtime  for  all 
vehicle  manufacturers  to  comply  with 
the  proposed  requirements.  The  agency 
requests  comments  on  the  adequacy  of 
the  leadtime  in  general  and  specifically 
about  any  types  of  vehicles  or  brake 
systems  which  would  require  more 
extensive  redesign. 

Section  103(c)  of  the  Vehicle  Safety 
Act  requires  that  each  order  shall  take 
effect  no  sooner  than  180  days  or  later 
than  one  year  from  the  date  the  order  is 
issued  unless  “good  cause"  is  shown 
that  an  earlier  or  later  effective  date  is 
in  the  public  interest.  As  mentioned 
above,  the  agency  has  decided  to 
propose  the  stopping  distance 
requirements  by  having  the 
requirements  effective  two  years  after 
the  issuance  of  the  final  rule.  The 
agency  believes  such  an  approach  for 
reestablishing  stopping  distance 
requirements  would  allow 
manufacturers  time  to  evaluate  and.  if 
necessary,  redesign  their  braking 
systems.  Accordingly,  NHTSA  believes 
that  there  is  “good  cause"  to  propose 
leadtime  of  greater  than  one  year  for 
these  requirements. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect  ^ 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
proc^ure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 
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Rttlemakiug  AnalyMS  and  Notkea 

Executive  Order  12291  (Federal 
Bemhtion)  and  DOT  Regulatory 
Policies  and  Frocedures 
NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither 
**ma)or’’  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation’s  regulatory  policies 
and  pnx^ures.  A  PRE  setting  forth  the 
agency’s  detailed  analysis  of  the  benefits 
and  costs  of  this  proposal  (along  with 
the  other  proposal  issued  today)  has 
been  prepared  and  been  placed  in  the 
docket.  'This  rulemaking  is  based  on  the 
PRE  and  all  additional  data  available  to 
the  agency.  *rhe  agency  estimates  that 
the  proposed  stopping  distance 
requirements  for  Standard  No.  121 
would  result  in  approximately  28  lives 
saved  and  between  776  and  916  injuries 
prevented.  As  mentioned  above,  the 
agency  estimates  that  the  costs 
attributable  to  these  requirements  would 
be  approximately  $13.92  million  ($6 
million  for  compliance  testing  and  $7.92 
million  for  net  equipment  costs.) 

Based  on  its  analysis,  the  agency 
concludes  that  the  proposed 
requirements  would  improve  safety  by 
ensuring  that  all  heavy  vehicles  are 
capable  of  stopping  within  a  specified 
distance.  The  agency  believes  that 
implementing  the  stopping  distance 
requirements  for  heavy  vehicles  would 
not  result  in  significant  costs  since  most 
of  these  vehicles  currently  would 
comply  with  the  proposed 
requirements.  For  those  vehicles  that  do 
not  currently  comply  with  the  proposed 
requirements,  the  agency  believes  that 
they  could  be  upgraded  with  currently 
produced  braking  components.  Since 
these  components  are  not  significantly 
more  expensive  than  those  used  on 
poorer  performing  brake  systems,  the 
net  cost  of  substituting  these 
components  would  not  be  significant. 

Regulatory  Flexibility  Act 
In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  mentioned  above,  most 
heavy  vehicles  would  comply  with  the 
proposed  requirements  without  the 
need  for  significant  changes.  In 
addition,  the  agency  is  not  aware  of  any 
manufacturer  of  heavy  vehicles  m  air¬ 
brake  systems  that  would  be  considered 
a  small  entity.  *1116  added  cost  of  a  BPV 
on  a  tractor  is  small  in  comparison  to 
the  overall  cost  of  a  brake  system  and 


very  small  in  comparison  to  the  overall 
price  of  a  tractor.  ’Therefore,  these 
changes  would  not  significantly  affect 
purchase  decisions.  *1116  industry  test 
cost  per  vehicle  to  assure  compliance 
with  the  proposal  would  be  very  small 
in  comparison  to  the  vehicle’s  overall 
price.  For  these  reasons,  vehicle 
manufacturers,  small  businesses,  small 
organizations,  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  significantly  affected  by 
the  proposed  requirement.  Accordingly, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environment.  No  changes  in 
existing  production  or  disposal 
processes  would  result,  except  that 
there  would  be  a  reduction  resulting 
fioin  the  removal  of  the  ALV.  There 
would  be  an  increase  of  a  few  pounds 
per  tractor  with  the  installation  of  a  BPV 
on  tractors,  but  such  a  small  weight 
increase  should  not  have  any  significant 
effect  on  fuel  consumption.  Nor  should 
production  and  disposal  processes  have 
a  significant  adverse  affect  on  the 
environment. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 


fiom  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidraitiality  should  he 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles, 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
121,  Air  Brake  Systems,  in  title  49  of  the 
Code  of  Federal  Regulations  at  part  571 
as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

s  571.121  [AmendMQ 

2.  In  §  571.121,  S3  would  be  amended 
by  deleting  the  last  sentence,  which 
states  “Notwithstanding  any  language  to 
the  contrary,  sections  S5.3.1,  S5.3.1.1, 
S5.3.2.  S5.3.2.1.  S5.3.2.2,  S5.7.1. 
S5.7.3(a)  and  S5. 7.3(b)  of  this  standard 
are  not  applicable  to  trucks  and  trailers, 
and  section  S5.3.1  of  this  standard  is  not 
applicable  to  buses.” 

3.  In  §  571.121,  S4  would  be  amended 
by  adding  the  following  definitions  to 
be  placed  in  the  proper  alphabetical 
location: 

«  •  t  •  * 
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Limited  lockup  means  a  lockup  of  not 
more  than  one  wheel  per  axle  or  two 
wheels  per  tandem.” 

•  Ik  •  •  • 

Peak  Friction  Coefficient  or  PFC 
means  die  ratio  of  the  maximum  value 
of  braking  test  wheel  longitudinal  force 
to  the  simultaneous  vertical  force 
occurring  prior  to  wheel  lockup,  as  the 
braking  torque  is  progressively 
increased,  when  measured  in 
accordance  with  ASTM  E1337-90  test 
procedure  and  ASTM  E1136  tire  at  40 
mph,  without  water  delivery. 

Permissible  Wfieel  Lockup  means  a 
lockup  of  one  or  more  wheels  at  100 
percent  slip  for  one  second  or  less. 

*  •  •  «  * 

4.  In  §  571.121,  S4  would  be  amended 
by  deleting  the  dehnition  for  skid 
number. 

5.  In  §  571.121,  S5.1.8  would  be 
revised  to  read  as  follows: 

S5.1.8  Brake  distribution.  Each 
vehicle  shall  be  equipped  with  a  service 
brake  system  acting  on  all  wheels.  Each 
tractor,  when  in  a  tractor  trailer 
combination,  shall  have  a  threshold 
pressure  of  6.0  ±  0.5  psi  when  tested 
according  to  the  Society  of  Automotive 
Engineers  (SAE)  J1505,  Brake  Force 
Distribution  Test  Code — Commercial 
Vehicles  (May  1985),  1990  SAE 
Handbook,  Society  of  Automotive 
Engineers,  Inc.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  hrom  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096-0001.  Copies  may  be  inspected  at 
Docket  Room,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590  or  at 
the  Office  of  the  Federal  Register,  800  N. 
Capitol  St.,  Suite  700,  NW.,  Washington, 
DC  20002. 

6.  In  §  571.121,  S5.2.2  would  be 
revised  to  read  as  follows: 

S5.2.2  Brake  distribution.  Each 
trailer  shall  be  equipped  with  a  service 
brake  system  acting  on  all  wheels,  and 
having  a  threshold  pressure  of  6.0  ±  0.5 
psi.  when  tested  in  accordance  with  the 
Society  of  Automotive  Engineers  (SAE) 
11505,  Brake  Force  Distribution  Test 
Code— Commercial  Vehicles  (May 
1985). 

7.  In  §  571.121,  S5.3  would  be  revised 
to  read  as  follows: 

S5.3  Service  brakes — road  tests.  The 
service  brake  system  on  each  truck  and 
bus  shall,  under  the  conditions  of  S6.1, 
meet  the  requirements  of  S5.3.1,  S5.3.3. 
and  S5.3.4  when  tested  without 
adjustments  other  than  those  specified 
in  this  standard.  The  service  brake 


system  on  each  trailer  shall,  under  the 
conditions  of  S6.1,  meet  the 
requirements  of  S5.3.3  and  S5.3.4,  when 
tested  without  adjustments  other  than 
those  specified  in  this  standard. 

However,  a  heavy  hauler  trailer  and  the 
truck  and  trailer  portions  of  an  auto 
transporter  need  not  meet  the 
requirements  of  S5.3. 

8.  In  §  571.121,  S5.3.1  and  Table  1 
would  be  revised  in  one  of  two  ways  set 
forth  below: 

Alternative  1.  S5.3.1  and  Table  1 
would  be  revised  to  read  as  follows: 

S5.3.1  Stopping  distance — trucks 
and  buses.  When  stopped  six  times  for 
each  combination  of  weight,  speed,  and 
road  conditions  specified  in  S5.3.1.1,  in 
the  sequence  specified  in  Table  I.  the 
vehicle  shall  stop  at  least  once  in  not 
more  than  the  distance  specified  in 
Table  II,  measured  from  the  point  at 
which  movement  of  the  service  brake 
control  begins,  without  any  part  of  the 
vehicle  leaving  the  roadway  and  with 
limited  lockup  permitted  at  speeds 
above  20  mph  and  with  permissible 
wheel  lockup  allowed  at  any  speed, 
except  for  lockup  of  wheels  on 
nonsteerable  axles  other  than  the  two 
rearmost  nonliftable,  nonsteerable  axles 
on  a  vehicle  with  more  than  two 
nonsteerable  axles. 

Table  I— STOPPING  SEQUENCE 

1.  Burnish 

2.  Control  trailer  service  brake  stops  at 

60  mph  for  truck-tractors  tested 
with  a  control  trailer  in  accordance 
with  S6.1.10. 

3.  Control  trailer  emergency  brake  stops 

at  60  mph  for  truck-tractors  tested 
with  a  control  trailer  in  accordance 
with  S6.1.10.7. 

4.  Stops  with  vehicle  at  gross  vehicle 

weight  rating; 

(a)  60  mph  service  brake  stops  on  a 
peak  friction  coefficient  surface  of 
0.9  with  loaded  control  trailer  or 
single  unit  vehicle. 

(b)  30  mph  service  brake  stops  on  a 
peak  friction  coefficient  surface  of 
0.5  with  loaded  control  trailer  or 
single  unit  vehicle.  (This  provision 
(b)  is  being  considered  in  context 
with  the  ANPRM.  While  it  is 
included  here  to  explain  the 
complete  test  sequence,  it  would 
only  be  adopted  as  part  of  a 
separate  rulemaking.) 

(c)  60  mph  emergency  brake  stops  on 
a  peak  friction  coefficient  surface  of 
0.9  with  loaded  control  trailer  or 
single  unit  vehicle. 

5.  Parking  brake  test  with  vehicle  loaded 

to  GVWR. 

6.  Stops  with  vehicle  at  unloaded 

weight  plus  500  lbs. 

(a)  60  mpn  service  brake  stops  on  a 


peak  friction  coefficient  surface  of 
0.9  with  truck  tractor  or  single  unit 
vehicle. 

(b)  30  mph  service  brake  stops  on  a 
peak  friction  coefficient  surface  of 
0.5  with  truck  tractor  or  single  unit 
vehicle.  (This  provision  (b)  is  being 
considered  in  context  with  the 
ANPRM.  While  it  is  included  here 
to  explain  the  complete  test 
sequence,  it  would  only  be  adopted 
as  part  of  a  separate  rulemaking.) 

(c)  60  mph  eme^ency  brake  stops  on 
a  peak  friction  coefficient  surface  of 
0.9  with  truck  tractor  or  single  unit 
vehicle. 

7.  Parking  brake  test  with  vehicle  at 
unloaded  weight  plus  500  lbs. 
Alternative  2:  S5.3.1  and  Table  1 
would  be  revised  to  read  as  follows: 

S5.3.1  Stopping  distance — trucks 
and  buses.  When  stopped  six  times  for 
each  combination  of  weight,  speed,  and 
road  conditions  specified  in  S5.3.1.1.  in 
the  sequence  specified  in  Table  I,  the 
vehicle  shall  stop  at  least  once  in  not 
more  than  the  distance  specified  in 
Table  n.  measured  from  the  point  at 
which  movement  of  the  service  brake 
control  begins,  without  any  part  of  the 
vehicle  leaving  the  roadway  and  with 
limited  lockup  permitted  at  speeds 
above  20  mph  and  with  permissible 
wheel  lockup  allowed  at  any  speed, 
except  for  loi^up  of  wheels  on 
nonsteerable  axles  other  than  the  two 
rearmost  nonliftable.  nonsteerable  axles 
on  a  vehicle  with  more  than  two 
nonsteerable  axles. 

Table  I— Stopping  Sequence 

1.  Burnish. 

2.  Stops  with  vehicle  at  gross  vehicle 

weight  rating: 

(a)  60  mph  service  brake  stops  on  a 
peak  fnction  coefficient  surface  of 
0.9  with  loaded  unbraked  control 
trailer  or  single  unit  vehicle. 

(b)  60  mph  emergency  brake  stops  on 
a  peak  friction  coefficient  surface  of 
0.9  with  loaded  unbraked  control 
trailer  or  single  unit  vehicle. 

3.  Parking  brake  test  with  vehicle  loaded 

to  GVWR. 

4.  Stops  with  vehicle  at  unloaded  wright 

plus  500  pounds. 

(a)  60  mph  service  brake  stops  on  a 
peak  friction  coefficient  surface  of 
0.9  with  truck  tractor  or  single  unit 
vehicle. 

(b)  60  mph  emergency  brake  stops  on 
a  peak  friction  coefficient  surface  of 
0.9  with  truck  tractor  or  single  unit 
vehicle. 

5.  Parking  brake  test  with  vehicle  at 

unloaded  to  weight  plus  500 
pounds. 

9.  In  §  571.121.  Table  II  would  be 
revised  to  appear  as  follows; 
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Alternative  1. — ^With  Braked  Control 
Trailer 


Table  II.— Stopping  Distance  in  Feet 


Vahicie  spsfld  In  mHes  per  hour 

Service  brake 

Emergency  brake 

PFC  0.9 

PFC  0.9 

PFC  0.9 

PFC  0.9 

PFC  0.9 

(1) 

(2) 

(2) 

(4) 

(5) 

32 

35 

38 

83 

85 

25 . . . . . . . . . . . . 

49 

54 

59 

123 

131 

30 . . —  — . 

70 

78 

84 

170 

186 

. 

96 

106 

114 

225 

250 

40  ,  . . . . . T . 

125 

138 

149 

288 

325 

158 

175 

169 

356 

409 

50 . 

195 

216 

233 

435 

504 

55 . . . . . . . 

236 

261 

281 

520 

608 

260 

310 

335 

613 

720 

Note:  (1)  Loaded  tnick  tractom;  loaded  and  unloaded  buses;  (2)  Loaded  single  unit  trucks;  (3)  Unloaded  tnick  tractors  and  single  unit  tnicks;  (4)  AN  vehicles  except 
unloaded  truck  tractors;  (5)  Unloaded  tnick  tractors. 


Alternative  2. — With  Unbraked  Control 
Trailer 


Table  II.— Stopping  Distance  in  Feet 


10.  In  §571.121,  S5.3.1.1  would  be 
revised  to  read  as  follows: 

55.3.1.1  Stop  the  vehicle  from  60 
mph  on  a  surface  with  a  peak  friction 
coefricient  of  0.9  with  vehicle  loaded  as 
follows:  (a)  loaded  to  its  GVWR,  (b)  in 
the  Bobtail  configtuation  (truck-tractors 
only)  plus  500  pounds,  and  (c)  at  its 
luiloaded  vehicle  weight  plus  500 
pounds  (including  driver  and 
instrumentation).  If  the  speed  attainable 
in  two  miles  is  less  than  60  mph,  the 
vehicle  shall  stop  firom  a  speed  in  Table 
n  that  is  4  to  8  mph  less  than  the  speed 
attainable  in  2  miles. 

11.  In  §571.121,  S5.3.2,  S5.3.2.1,  and 

S5.3.2.2  would  be  removed  and 
rosorvod 

12.  In  §  571.121,  S5.7.1.  would  be 
revised  to  read  as  follows: 

55.7.1  Emergency  brake  system 
performance.  When  stopped  six  times 
for  each  combination  of  weight  and 
speed  specified  in  S5.3.1.1  on  a  road 
surface  having  a  PFC  of  0.9,  with  a 
single  failure  in  the  service  brake  system 
of  a  part  designed  to  contain 


compressed  air  or  brake  fluid  (except 
failure  of  a  common  valve,  manifold, 
brake  fluid  housing,  or  brake  chamber 
housing),  the  vehicle  shall  stop  at  least 
once  in  not  more  than  the  distance 
specified  in  Column  4  of  Table  II. 
measured  from  the  point  at  which 
movement  of  the  service  brake  control 
begins,  without  any  part  of  the  vehicle 
leaving  the  roadway,  except  that  a  truck- 
tractor  tested  at  its  unloaded  vehicle 
weight  plus  500  pounds  shall  stop  at 
least  once  in  not  more  than  the  distance 
specified  in  Column  5  of  Table  11. 

13.  In  §  571.121,  S6.1.7  would  be 
revised  to  read  as  follows: 

S6.1.7  Unless  otherwise  specified, 
stopping  tests  are  conducted  on  a  12- 
foot- wide  level,  straight  roadway  having 
a  peak  friction  coefficient  of  0.9.  The 
vehicle  is  aligned  in  the  center  of  the 
roadway  at  the  beginning  of  a  stop.  Peak 
fiiction  coefficient  is  measured  using  an 
American  Society  for  Testing  and 
Materials  (ASTM)  E  1136  standard 
reference  test  tire,  in  accx>rdance  with 


ASTM  Method  E1337-90,  at  a  speed  of 
40  mph,  without  water  delivery. 

14.  S6.1.10  through  S6.1.10.6  would 
be  amended  in  one  of  the  two  ways  set 
forth  below: 

Alternative  1.  S6.1.10.1,  S6.1.10.2. 
and  S6. 1.10.6  would  be  revised  to  read 
as  follows: 

56.1.10.1  The  control  trailer  shall 
meet  all  other  FMVSS  No;.  121 
requirements  applicable  to  trailers.  The 
control  trailer  shall  also  be  equipped 
with  a  system  that  automatically 
controls  slip  at  the  trailer’s  wheels.  The 
system  shall  consist  of  wheel  speed 
sensors  located  at  each  wheel  and 
modulator  control  valves  located  at  each 
axle.  These  components  shall  be 
connected  to  an  electronic  control  unit 
which  independently  modulates  the 
pressure  to  the  brakes  on  each  axle  on 
the  basis  of  the  wheel  speed  signals  in 
such  a  way  as  to  maximize  brake  force 
on  the  axle. 

***** 

56.1.10.2  The  center  of  gravity 
height  of  the  ballast  on  the  loaded 
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control  trailer  shall  be  less  than  24 
I  inches  above  the  top  of  the  tractor's  hfth 
wheel. 

***** 

S6.1.10.6  Test  equipment 
I  specification.  The  control  trailer’s 
service  brakes  are  capable  of  stopping 
the  combination  from  Uie  maximum 
speed  at  which  the  tractor  is  tested, 
under  the  conditions  of  S6.1,  without 
assistance  from  the  tractor  brakes,  in  the 
distance  found  by  multiplying  the  value 
79. 105. 135.  168. 205. 246. or  290 
(corresponding  to  a  speed  of  30,  35,  40. 
45,  50,  or  60  mph,  as  appropriate  for  the 
truck  tractor  tested)  by  the  ratio: 

Weight  on  all  axles  of  combination/ 
weight  on  trailer  axles,  with  the  tractor’s 
fifth  wheel  adjusted  as  specified  in 
56.1,10.5,  the  trailer  service  reservoirs 
pressurized  to  100  Ib/in^,  and  the  trailer 
loaded  so  that  its  axle  is  at  gross  axle 
weight  rating  and  its  kingpin  is  at  empty 
vehicle  weight.  The  stopping  distance  is 
measured  from  the  point  at  which 
movement  of  the  valve  controlling  the 


trailer  brakes  begins,  with  permissible 
wheel  lockup  allowed  at  any  speed.  The 
service  brake  chambers  on  the  trailer 
reach  60  Ib/in^  in  not  less  than  0.20 
second  and  not  more  than  0.30  second, 
measured  from  the  instemt  at  which 
movement  of  the  valve  controlling  the 
trailer  brakes  begins. ' 

Alternative  2.  S6.1.10  through 
S6.1.10.4  would  be  revised  to  read  as 
follows: 

S6.1.10  In  a  test  other  than  a  static 
parking  test,  a  truck  tractor  is  tested  at 
its  gross  vehicle  weight  rating  by 
coupling  it  to  an  unbraked  flatb^  semi¬ 
trailer  (hereafter,  control  trailer)  as 
specified  in  S6.1.10.1  to  S6.1.10.4. 

56.1.10.1  The  control  trailer 
conforms  to  the  standard. 

56.1.10.2  The  center  of  gravity 
height  of  the  ballast  on  the  loaded 
control  trailer  shall  be  less  than  24 
inches  above  the  top  of  the  tractor’s  fifth 
wheel. 

56. 1.10.3  The  control  trailer  has  a 
single  axle  with  a  gross  axle  weight 


rating  of  18,000  pounds  and  a  length, 
measiued  from  the  transverse  centerline 
of  the  axle  to  the  centerline  of  the 
kingpin,  of  25816  in. 

S6.1.10.4  The  control  trailer  is 
loaded  so  that  its  axle  is  loaded  at  4,500 
pounds  and  the  tractor  is  loaded  to  its 
gross  vehicle  weight  rating,  loaded 
above  the  kingpin  only,  with  the 
tractor’s  fifth  wheel  adjusted  so  that  the 
load  on  each  axle  measured  at  the  tire- 
ground  interface  is  most  nearly 
proportional  to  the  axles’  respective 
gross  axle  weight  ratings. 
***** 

15.  in  §  571.121.  S6.1.1S  would  be 
added  to  read  as  follows: 

S6.1.15  unless  otherwise  specified, 
the  initial  brake  temperature  is  between 
250  and  300  “F. 

Issued  on:  February  12. 1993. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc.  93-3942  Filed  2-22-93: 8:45  am] 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
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committee  meetings,  agerx^  decisions  and 
mlin^,  delegations  of  authority,  fiiirrg  of 
petitiorts  and  applications  and  agency 
statements  of  organization  arxi  functions  are 
examples  of  documents  appearing  in  this 
^  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Exemption  From  Appeal,  Franks 
Timber  Salvage  Project,  Payette 
National  Forest,  Idaho 

AGENCY:  Forest  Serivce,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities,  to  recover  and  rehabilitate 
natural  resources  from  recent  wildfire, 
on  the  Franks  Timber  Salvage  project. 
Council  Ranger  District,  Payette 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Elective  on  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Beck,  Environmental  Coordinator, 
Council  Ranger  District,  Payette 
National  Forest,  P.O.  Box  567,  Council 
ID  83612,  telephone:  208-253-4215. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture,  weakened 
conifer  trees,  and  increased  the  fire 
danger.  In  August  of  1992,  a  lightning- 
ignited  fire  burned  17,500  acres  of 
National  Forest  between  Hells  Canyon 
and  the  community  of  Cuprum,  about 
26  miles  northwest  of  the  town  of 
Council  in  southwest  Idaho. 

As  part  of  the  efibrt  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  wildfire.  Council  Ranger  District 
ersonnel  have  developed  a  proposal  to 
arvest  burned  timber  and  reforest 
damaged  acres.  The  Forest  Service  has 
completed  the  Franks  Timber  Salvage 
Environmental  Assessment  (EA),  which 
identifies  issues,  develops  alternatives, 
and  analyzes  the  effects  of 
implementing  timber  salvage  and  other 
recovery  activities  on  a  portion  of  the 
burned  area. 

The  analysis  area  for  the  Franks 
Timber  Salvage  EA  is  located  26  miles 


northwest  of  Council,  Idaho.  The  Forest 
would  salvage  harvest  burned  trees 
throughout  the  840-acre  project  area  and 
recover  approximately  3.54  million 
board  feet  (MMBF)  of  timber.  The 
project  would  harvest  only  dead  and 
dying  trees  using  helicopter,  tractor,  and 
skyline  logging  systems.  Cutting  areas 
would  average  13  acres  in  size  and  not 
exceed  124  acres.  Regional  Forester 
approval  has  been  given  to  the  Payette 
National  Forest  to  exceed  the  Forest  . 
Plan  cutting  imit  size  limit  due  to  the 
catastrophic  condition  of  the  timber 
stands. 

Cutover  areas  greater  than  five  acres 
would  be  replanted,  and  smaller  areas 
may  be  replanted  depending  on 
accessibility.  Approximately  328  acres 
damaged  by  fire  would  be  replanted 
with  conifer  seedlings.  There  is  no  road 
construction  proposed  for  the  salvage 
operations. 

Management  direction  for  the  two 
project  areas  is  established  in  the 
Payette  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  of  1988.  The  Forest  Plan  provides 
for  the  removal  of  salvage  timber  from 
lands  within  the  project  area.  In 
addition,  the  Forest  Plan  prescribes 
standards  to  protect  soil,  water,  wildlife, 
visual  quality,  and  other  affected 
resources.  The  proposed  action  for  the 
Franks  Salvage  project  is  consistent 
with  standards  and  guidelines, 
objectives,  and  direction  contained  in 
the  Forest  Plan. 

An  interdisciplinary  team  of  Forest 
Service  rehabilitation  specialists  has 
studied  the  burned  area  and  prescribed 
watershed  stabilization  measures. 
Payette  Forest  and  Council  District 
foresters  have  analyzed  the  burned  area 
and  have  found  that  salvage  timber  sales 
would  be  an  economical  and  practical 
means  to  rehabilitate  the  burned  area. 
This  salvage  project  is  the  first  of  two 
that  would:  (1)  Recover  valuable  timber 
that  would  otherwise  deteriorate,  (2) 
clean  up  burned  trees  that  would 
otherwise  become  flammable  fuels  in 
the  future,  and  (3)  reforest  those  veas 
that  have  been  left  with  little  or  no  tree 
cover  as  a  result  of  the  fire.  It  is 
extremely  important  to  remove  the  dead 
and  dying  timber  before  it  deteriorates 
and  loses  its  economic  value.  Through 
the  timber  salvage  operations,  Knutson- 
Vandenburg  (K-V)  hinds  can  be 
generated  to  use  in  restoring  forest 


resources  that  have  been  damaged  by 
the  wildfire. 

The  Forest  Supervisor  has  determined 
through  scoping  and  environmental 
analysis  that  there  is  justification  to 
exjMdite  this  project. 

The  decision  for  the  Franks  Timber 
Salvage  project  will  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register.  If  the  project  is 
delayed  berause  of  an  appeal  (delays  of 
150  days  or  more  are  possible),  it  is 
possible  that  the  salvage  harvest  could 
not  be  implemented  during  the  1993 
normal  operating  season.  Tliis  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  The 
total  estimated  value  of  the 
merchantable  dead  and  dying  timber  is 
$1,062,000.  Of  this,  approximately 
$265,500  would  be  returned  to  counties 
from  25  percent  funds  receipts.  Delays 
resulting  from  appeals  could  cause  the 
loss  of  up  to  two-thirds  of  this  value  and 
potentially  make  the  salvage  sale 
unattractive  to  timber  purchasers.  This 
would  jeopardize  the  objectives  of  the 
recovery  and  rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Franks 
Salvage  Project,  Council  Ranger  District, 
Payette  National  Forest,  from  appeal. 
The  Franks  Salvage  project  EA  discloses 
the  effects  of  the  proposed  action  on  the 
environment  and  addresses  issues 
resulting  from  the  proposal. 

Dated:  February  28, 1993. 

Gray  F.  Reynolds, 

Regional  Forester,  Intermountain  Region, 
USDA  Forest  Service. 

(FR  Doc.  93-4100  Filed  2-22-93;  8:4b  am) 
MLUNQ  CODE 


Notice  of  Exemption 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal.  Ruby  Multi-Product  Fire  Salvage 
Timber  Sale  Decision,  Mi-Wok  Ranger 
District,  Stanislaus  National  Forest. 

SUMMARY:  The  Forest  Service  is 
exempting  from  appeal  the  decision 
resulting  from  the  Ruby  Multi-Product 
Fire  Salvage  Timber  Sale  Environmental 
Analysis. 

The  Ruby  fire  started  on  September  7, 
1992.  It  burned  3,460  acres.  There  are 
2,883  acres  of  National  Forest  System 
land  within  the  burned  area.  The  Ruby 
Sale  Area  includes  approximately  795 
acres  of  Capable.  Available,  and 
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Suitable  land,  as  described  in  the 
Stanislaus  National  Forest  Land  and 
Resource  Management  Plan.  The  Forest 
Service  proposes  to  salvage  harvest 
apiKoximately  12  millicm  board  feet 
(hO^F)  of  the  dead  and  dying  timbw 
within  this  timbw  sale  area.  Terrain  is 
suitable  for  tractor  skidding  uad  cable 
yarding  systems. 

Approximately  4.2  miles  of  new  road 
construction  and  reconstruction  of  2.3 
miles  of  existing  roads,  will  be  required. 

The  objective  for  this  area  is  to 
promptly  salvage  the  recently  killed 
trees.  Contributing  information  for  this 
analysis  are  analyses  that  were 
completed  during  the  early  to  mid 
1980’s  for  timber  sales  in  the  area,  and 
the  recent  analysis  supporting  the 
decision  for  the  Deer  Creek  Salvage  sale, 
which  is  adjacent  to  this  proposed 
project.  The  recently  completed 
emergence  fire  rehabilitation  plan 
provides  for  methods  to  maintain 
productivity  in  the  short-term. 
Constraints  and  mitigation  measures 
will  ensure  compliance  with  applicable 
interim  California  spotted  owl  direction 
and  other  habitat  capability 
requirements.  The  salvage  logging  will 
not  affect  population  viability  or  habitat 
distribution  for  the  California  spotted 
owl. 

The  fire  burned  intensely,  leaving 
large,  contiguous  areas  of  dead  trees  that 
will  be  harvested,  leaving  only  reserved 
trees.  Trees  will  be  designated  as  reserve 
trees  to  provide  for  wildlife  habitat  and 
soil  productivity  needs.  No  roadless 
area,  wilderness,  or  threatened  or 
endangered  species  would  be  affected. 

The  value  md  volume  of  lumber 
recovered  from  burned  timber  declines 
rapidly  as  the  wood  deteriorates. 

Prompt  removal  of  affected  timber 
minimizes  value  loss.  If  dead  timber  is 
not  removed  promptly,  the  decline  in 
value  caused  by  deterioration  will 
prevent  economical  removal. 

If  not  removed  from  the  forest,  the 
excessive  number  of  dead  trees  can  lead 
to  heavy  fuel  concentrations,  as  the  trees 
fall  to  the  ground.  This  compotmds 
future  fire  suppression  difficulty,  which 
in  turn  increases  the  risk  of  further 
severe  watershed  disturbance.  Prompt 
timber  harvest  can  replace  some  ground 
cover  consumed  in  tire  fire  with  logging 
slash.  Harvest  activities  also  create 
disturbance  that  helps  break  up  fire- 
caused  “hydrophobic”  soils  that  inhibit 
water  infiltration.  The  combin^on  of 
creating  ground  cover  and  increasing 
the  ability  of  soils  to  absorb  watw  helps 
to  initiate  watershed  recovery  in  the 
shmlest  time  possfole. 

A  decision  on  the  propose  project, 
supported  by  an  enviroanrentai 
assessment,  is  expected  in  February 


1093.  Implemmitation  will  frdlow 
inunediately,  vrith  salvage  harvest 
operations  beginning  this  spring. 

Pursuant  to  35  CFR  217.4aKll).  it  is 
my  decision  to  exempt  from  appeal  the 
decision  relating  to  the  harvest  end 
restoraticm  of  lands  following  fire 
induced  timber  mortality  within  the 
area  analyzed  by  the  Ruby  Fire  Salvage 
Environmental  Analysis. 

EfFECTlVE  DATE:  This  decision  will  be 
effective  February  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questimis  i^xMit  this  decision  should  be 
addressed  to  Ed  Whitmore,  TimbN  Staff 
Director,  Pacific  Southwest  Region. 
USDA  Forest  Service,  630  Sansome 
Street.  San  Francisco,  CA  94111,  (415) 
705-26^.  or  to  Janet  L.  Wold.  Forest 
Supervise.  Stanislaus  National  Forest. 
19777  Greenley  Road.  Sonma.  CA 
95370;  (209)  533-3671. 

Dated:  February  12. 1993. 

Dale  N.  BMwevtk, 

Reviewing  Officer,  Deputy  Regional  Forester. 
iPR  Doc.  93-4096  Filed  2-22-93;  8:45  am) 
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Sandy  River  Delta  Master  Plan, 
Columbia  River  Gorge  National  Scenic 
Area,  Multnomidt  County,  OR 

AGENCY:  Forest  Service,  USDA 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service.  USDA 
will  prepare  an  environmental  impact 
statement  (EIS)  and  master  plan  which 
will  describe  the  long  term 
development,  reetraation,  and 
management  of  the  Sandy  River  Delta 
site.  located  in  Oregon,  Multnomah 
County.  T.IN,  R3E.  sections  13, 14. 24. 
25  and  T.IN,  R.3E.  sections  18, 19, 20, 

29  and  30.  W.M. 

The  EIS  and  Master  Plan  will  describe 
the  location  of  the  National  Scenic 
Area’s  south-west  orientation  and 
information  gateway  facilities, 
approximately  4  miles  of  new  trails,  and 
landscape  restoration  opportunities, 
particularly  wetlands.  Tito  Master  Plan 
will  inclu^  design  guidelirres.  and  will 
fulfill  National  Srantc  Area 
requirements  for  an  open  space  {dan. 

mliroinary  issues  have  been 
identified.  Alternative  considerations 
will  mdude  dm  localion  of  gateway 
facilities  and  trails,  and  the  tyjre, 
location  and  degree  of  land8ca{re 
restoration. 

A  {rermit  from  both  the  Army  Corps 
of  EagineeES  under  section  404  of  the 
Clean  Water  Act  and  from  the  Oregon 
Division  of  State  Landa  may  be  reqprired 
if  greuRd  distuibance  of  wetlands  it 
pro{)osed. 


The  agency  urill  give  notice  of  the  full 
environme^al  anefysie  and  decisHm 
making  process  for  the  Forest  Service 
proposal  in  order  to  provide  intereetod 
and  affacted  {reople  information  about 
how  they  may  {>articipate  and 
contribute  to  the  planning  process. 

DATES:  Comments  concerning  the 
management  of  the  Sandy  River  Delta 
should  be  received  by  April  1. 1993. 
ADDRESS:  Submit  written  conuneots  and 
suggestions  concerning  the  management 
of  the  Sandy  River  Delta  to  Arthur  ). 
Carroll,  Area  Manager.  Columbia  River 
Gorge  National  Scenic  Area,  902  Waaco 
Avenue.  Hood  River,  97031. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Please  direct  questions  about  the 
proposed  adton  and  EIS  to  Virginia 
Pu£^,  Planning  Team  Leader,  Qduntoia 
River  Gorge  N^onal  Scenic  Area.  902 
Waaco  Ave.,  Hood  River,  Oregon  97031. 
telephone  (503)  386-2333. 
SUPPLEMENTARY  MFORMATIONt  The  Forest 
Service  proposed  actioo  is  to  develop  e 
master  plan  for  the  Sandy  River  Delta 
site  which  will  describe  the  locatkui  of 
gateway  facilities,  trails,  and  landscape 
restoratkm  opfxiftunitiec,  will  inchkte 
design  guidshnes.  and  by  {iroviding 
directien  for  resource  management, 
protection  nod  enhancement  will  fulfill 
the  National  Scenic  Area  Management 
Plan  requirements  for  an  ofimi  apaca 
plan.  The  Semdy  River  Delta  Site  is 
located  18  miles  east  of  Portland, 
Oregon.  s{recifically  in  Multnomah 
County.  T.IN.  R.3E.  sections  13. 14. 24. 
25  and  T.IN.  R.3E.  rectiona  18, 19. 20. 
29  and  30.  Willamette  Meridian. 

Scoping  ia  currently  underway.  A 
puldic  aite  tour  occur^  on  January  23. 
1993  and  a  pttolic  workshop  on  January 
28. 1993.  S^Hig  is  viewed  as  an  on¬ 
going  {jrocesa  throu^wiit  the 
preparation  of  EIS.  Scoping  is  a  madiod 
of  identifying  relevant  and  significant 
issues  related  to  the  (}ro|}08ed  action. 
Public  participation  will  be  especialfy 
im{x>rtmt  during  the  aooping  process 
(40  CFR  1501.7). 

The  Poreet  Service  imposed  action 
will  deal  with  issues  identified  during 
scoping.  Public  input,  es  well  as  Forest 
Smvice  concerns  and  management 
requirements,  will  detennine  the  full 
range  of  alteraativee  to  the  {mpoeed 
action.  The  effects  of  these  aUerBetives, 
the  proposed  action,  and  the  No-Action 
ahemative  will  be  analyied. 

As  e  result  of  on  going  scoping,  the 
following  preliaainary  issuee  have  been 
identified: 

—Where  will  the  galewey  fKilrtiee  and 

traik  be  locate 

—What  type  of  vegaketion  communities 

“^11  *Tir  r^br***^ 

where? 


11024 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Notices 


— What  t3rpe8  of  human  use  will  be 
allowed  (hiking,  fishing,  bicycles, 
picnicking,  camping,  bating,  etc.) 
and  where? 

— What  types  of  vegetation  management 
techniques  will  1m  employed? 

— ^How  will  access  be  provided  to  the 
site? 

— ^What  are  potential  impacts  to 
floodplains,  wetlands,  wildlife,  plants 
and  cultural  resources? 

Arthm  J.  Carroll,  Area  Manager  is  the 
responsible  official  and  Virginia  Pugh, 
Planning  Team  Leader,  is  project 
manager. 

The  Forest  Service  is  seeking  input  for 
individuals,  organizations,  local  and 
state  agencies,  tribes,  and  federal 
agencies  who  may  be  interested  or 
afiected  by  this  proposal. 

The  draft  EIS  will  be  completed  July 
1993.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structiue 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  coxuts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  draft  EIS  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 


implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  EIS  and  Master  Plan. 
In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments 
received  (40  C^  1503.4).  'Tbe  final  EIS 
is  scheduled  to  be  completed  by 
December  1993. 

The  responsible  official  will  consider 
the  comments,  responses,  and 
consequences  discussed  in  the  EIS, 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
management  of  the  Sandy  River  Delta 
site.  The  responsible  official  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  217). 

Dated  February  10, 1993. 

Arthur  ).  Carroll, 

Area  Manager. 

(FR  Doc.  93-4093  Filed  2-22-93;  8:45  am] 
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Soli  Conservation  Service 

North  East  Middle  Suwannee  River 
Area  Watershed,  Suwannee  County, 
FL;  Finding  of  No  Significant  Impa^ 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  the  Soil  Conservation 
Service  Guidelines  (7  CFR  ptart  650);  the 
Soil  Conservation  Service,  U.S. 
Department  of  Agriculture  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  North  East 
Middle  Suwannee  River  Area 
Watershed,  Suwannee  County,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 

T.  Niles  Glasgow.  State  Conservationist, 
Soil  Conservation  Service,  Federal 
Building,  401  SE.  First  Ave.,  room  248, 
Gainesville,  Florida  32601;  Telephone: 
904-377-0946. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action,  developed  by 
the  Soil  Conservation  Service,  indicates 
that  the  project  will  not  caiise 
significant  local,  regional,  or  national 
impacts  on  the  environment. 


As  a  result  of  these  findings,  T.  Nile  | 

Glasgow,  State  Conservationist,  has  ^ 

determined  that  the  preparation  and  I 

review  of  an  environmental  impact 
statement  is  not  needed  for  this  Proj^.  ( 

The  project  concerns  a  plan  to  relieve 
threats  to  human  health  and  } 

contamination  of  ground  and  surface  I 

waters  by  nitrate  leaching  from  j 

intensive  agricultural  operations.  The  ^ 

planned  works  of  improvement  consist  ] 

of  agricultural  Best  Management  ] 

Practices  to  safely  collect,  store.  ( 

transport  and  utilize  agricultural  waste.  I 
This  Notice  of  A  Finding  of  No 
Significant  Impact  (FONSI)  has  been  t 

forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State  and  local  agencies  and 
interested  parties.  A  limited  number  of  ^ 

copies  of  the  FONSI  are  available  to  fill  " 
single  copy  requests  at  the  above 
address.  Basic  data  developed  for  the  | 

environmental  assessment  are  on  file  ^ 

and  may  be  reviewed  by  contacting  T. 

Niles  Glasgow.  1 

No  administrative  action  on  ( 

.  implementation  of  the  proposal  will  be  t 

taken  until  30  days  after  the  date  of  this  | 
publication  in  the  Federal  Register.  ‘ 

(This  activity  is  listed  in  the  Catalog  of  1 

Federal  Domestic  Assistance  under  No. 

10.904 — Watershed  Protection  and  Flood  ' 

Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires  ] 

intergovernmental  consultation  with  State  ^ 

and  local  Officials)  j 

Dated:  February  12, 1993.  , 

T.  Niles  Glasgow,  i 


State  Conservationist. 


(FR  Doc.  93-4044  Filed  2-22-93;  8:45  am)  I 
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Bureau  of  Export  Administration 


[Docket  No.  2102-01] 

Decision  and  Order  on  Default 

In  the  matter  of;  Daniel  J.  O’Hara, 
Respondent. 

Summary 

Pursuant  to  the  January  19, 1993, 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  (ALJ),  which 
Decision  and  Order  is  attached  hereto 
emd  affirmed  by  me,  Daniel  J.  O’Hara 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents  and 
employees  are  hereby  denied  for  a 
period  of  twenty-five  years  from  and 
after  January  30, 1987,  all  privileges  of 
participating  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
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States  in  whtde  or  in  part,  or  to  be 
exported,  or  that  we  otherwise  subject 
to  the  ExpKut  Administraticm 
Regulations  fl5  CFR  parts  768-799). 

Order 

On  january  19. 1993,  the  AL)  entered 
his  R^mmendad  Deciskm  and  Order 
in  the  above-reierenced  m^ter.  The 
Decision  and  Order,  a  copy  of  whidi  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  in  this  case,  I  hereby  affirm 
the  Decision  and  Order  of  the  AXJ. 

This  constitutes  final  agency  a^on  in 
this  matter. 

Dated:  February  16, 1993. 

Robert  F.  Kagebnaa, 

Acting  Under  Secretary  For  Export 
Administration. 

Appearance  for  Respondent;  Daniel ). 
O’Hara,  860  Wyoming  Avenue,  Reno,  Nevada 
89503,  and  Post  Office  Box  L,  Sparks,  Nevada 
89432. 

Appearance  for  Agency:  *11100188  C. 

Bartour,  Esq.,  D.S.  Department  ofCommerce, 
Office  of  Chief  Counsel  for  Export 
Administration,  room  H3839, 14th  6 
ConstitutioB  Avenue,  NW..  Washington.  DC 
20230. 

Preliminary  Statement 
A.  The  Facts 

Counsel  for  the  Office  of  Export 
Enforcement.  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (Department 
or  Agency  counsel),  has  moved  upon 
default  by  Daniel  J.  O’Hara,  the 
Respondent  in  the  above  captioned  case, 
that  I  recommend  to  the  Acting  Under 
Secretary  for  Expmt  Administration 
that,  pursuant  to  section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (1991)  (the 
Act),  and  part  788  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799  (1991) 
(the  Regulations)  she  enter  an  Order 
finding  that  O’Hara  committed  the 
violations  alleged  in  a  charging  letter 
issued  by  the  Agmicy  on  F^ruary  18. 
1992.  In  this  charging  letter,  the  Agency 
alleged  that  O'Hara  has  failed  to  pay  any 
part  of  the  $5,000  assertedly  due  and 
payable  undw  the  terms  of  a  )anuary  30. 
1987,  Order  issued  against  O’Hara  by 
the  then-Assistant  Secretary  for  Trade 
Administration  Paul  Freedenberg, 
affirming  a  )anuary  S,  1987,  order  and 


’The  Act  expired  on  September  30, 1990. 
Executive  Order  12730  (55  PR  40373,  October  2. 
1990)  invoked  the  InternwHonei  Baergency 
Economic  Powm  Act  (SO  US£.A.  1701-1706 
(1991)).  continuing  in  effect  the  RagufetioM,  and. 
lo  the  extent  permitted  fay  law.  the  provisions  of  the 
Act 


recommendation  by  Adminlstrativa  Law 
)udge  Hugh  ).  Dtdan.*  Assistant 
Secretary  Freedenberg,  in  his  1967 
order,  ^ve  effect  to  a  Consent 
Agreement  entered  between  die 
Department  and  O’Hara,  both 
individually,  and  doing  btisiness  as  D.). 
Associates,^  which  imposed  a  dvil 
penalty  against  O'Hara  in  the  amount  of 
$20,000  and  which  denied  O'Hara 
export  privileges  for  a  period  of  20 
years.  Of  the  civil  penalty.  $1,000  was 
due  within  20  days  of  service  of  the 
Order.  $2,000  was  due  on  November  1. 
1987,  and  $2,000  was  due  on  November 
1. 1988.  Payment  of  the  remaining 
$15,000  was  suspended  for  a  period  of 
three  years  fiom  the  date  of  the  January 
30, 1987,  Order,  and.  absent  finder 
violations,  was  to  be  waived  at  the  end 
of  that  three  year  period.  'The 
Department  charges  that  O’Hara  has  not 
paid  the  $5,000  civil  penalty,  in  whole 
or  in  p«rt. 

Citing  O’Hara’s  failure  to  pay  any  of 
the  civil  penalty  imposed  by  the  January 
30, 1987,  Order  issued  undw  the  Act 
and  Regulations,  the  February  18. 1992. 
charging  letter  alleges  that  O’Hara,  by 
having  violated  the  terms  of  sudi  Order, 
was  subject  to  the  sanctions  sat  forth  in 
§  787.1(b)  of  the  Reflations.  In 
accordance  therewith,  the  charging 
letter  further  provided  notice  to  O’Hara 
that  an  administrative  proceeding  was 
being  instituted  against  him  for  the 
purpose  of  obtaining  an  order  imposing 
administrative  sanctions,  including  any 
or  all  of  the  following 

Revocation  of  vali^ted  export 
licenses  undw  §  788.3(a)(1): 

Cenmal  denial  of  export  privileges 
under  §  788.3(a)(2): 

Exclusion  from  practice  under 
§  788.3(a)(3}:  and/or 

Imposition  of  the  maximum  civil 
penadty  allowed  by  law  of  $10,000  per 
violation  under  §  788.3(a)(4). 


’  As  describml  m  )wdg«  Dolan’s  abow  Ordw.  tlw 
original  charging  lettar  against  O’Hara,  which 
Issued  on  April  23, 1988,  alleged  that  he  (a)  had 
violated  then-sectio«  387.3  of  the  Regulations  by 
conspiring  and  acting  in  concatt  with  anothar 
individual  U>  acquire  and  anpoct  two  Untlad  Statea- 
origin  automatic  projection  ^ignmenl  systems;  (b) 
had  violated  th«i-sa(rtona  387.4  and  387.6  of  the 
ReguiatieM  by  axporthig  Ihoaa  syatans  without 
having  acquired  the  export  tioanaea  bom  tha 
Department  which  ha  knew  wen  required  by  than* 
section  372.1(b)  of  the  Regulations:  and  (c)  bad 
violated  then-section  387.5  of  the  Regul^ona  by 
causing  to  be  filed  with  the  United  Stalea  Custom 
Service  three  Shipper’s  Export  Dndaralloas  which 
contained  UIm  and  misleading  stateinenis.  In  order 
to  export  one  of  the  automatic  projection  ali^unent 
systems  in  connection  with  thm  separate 
shipmentSL  Section  387.3.  387.4,  387.8,  373.1(b)  and 
387.5  rainaia  currently  in  eAret  aa  SS  787.3. 787.^ 
787 A.  772.1(b)  and  787.5,  leapactlealy.  of  the 
Regulations. 

’D.).  Associates  is  not  ralBt«u:ed  in  the  present 
proceetRng. 


On  April  6, 1992,  Judge  Dolan  issued 
an  Order  in  which  he  fr^d  that  OTlara 
was  in  default  for  haring  foiled  to 
answer,  or  to  otherwise  afdmow!edg9, 
the  February  18. 1992,  charging  letter, 
and  wherein  he  directed  that  Agents 
counsel  submit  proposed  sanctions  and 
proof  that  the  charing  letter  had  been 
served  upon  OTiara. 

B.  Agency  Counsel’s  Position 

Agancy  counsel,  in  hii  timely  Kfor  6 
sub^ssion  in  neponse  to  Jud^  Dolan’s 
above  Order,  seeks  that  1  recommend  to 
the  Acting  Under  Secretary  for  Export 
Administratian  that  she  enter  an  order 
in  this  proceeding  imposing  against 
O’Hara  the  propoaed  sanction  of  a  five- 
year  denial  of  ^1  U.S.  export  privileges 
for  having  violated  the  terms  of  die 
January  30, 1087,  Order,  as  alleged  in 
the  recent  diaiging  fotter.  This  five-year 
period.  Ageoqr  Counsel  asserts,  should 
be  impost  upon  the  twenty  year  denial 
period  previously  ordered  ^  a  total 
denial  period  of  twmity-five  years, 
commencing  on  January  30, 1987,  The 
Department  argues  that  this  additional 
five-year  denial  period,  in  the  context  of 
O’Hara ’a  foilure  to  pay  any  of  the  civil 
penalty  previously  ordered,  should  be 
implemented  in  lieu  of  civil  penalty 
since  there  is  little  likelihood  that  to 
would  pay  an  additional  dvil  penalty 
should  a  remedy  to  enjoined. 
Agency  counsel  further  argues  in  his 
June  8  submission.*  that  the  Department 
was  not  attempting  to  convert  the 
unpaid  dvil  penally  into  a  denial  period 
but,  rather,  was  seeking  to  impose  a 
separate  sanction  authorizad  by  the 
Regulations  against  O’Hara  for  having 
commiUed  the  violation  described  in 
the  February  18. 1992,  charging  letter,  la 
response  to  queetioiis  raised  in  Judge 
Dolan’s  May  19  Order.  Agency  Counsel 
dted  section  11(0  of  tto  Act  ^  in 
justification  of  the  DeparUnmit’s 
decisimi  to  seek  an  administrative 
remedy,  rather  tton  to  pursue  same  in 
the  Courts.  Agency  counsel  argues  that, 
under  section  11(f),  the  decision  to 
initiate  a  proceeding  to  collect  a  dvil 
penalty  is  discretionary  within  the 
Deportment,  and  that  the  dedsion  to 


*  Agency  coniMeT*  fune  0  submiselon  wa*  In 
raepoDM  to  fedge  Dokui’x  bfey  19  Order. 

■  Secliaa  11(0  of  the  Act.  AcUom  lor  Recovery  of 
Penaltiee,  is  m  follows: 

Id  the  event  of  the  bilura  of  any  parra  to  pay 
a  penally  impoaed  putsuanl  to  subsection  (cji  a  civil 
action  for  the  recovery  tharaof  may.  in  tha 
disdadon  ef  the  head  of  the  departaaenl  or  agency 
concamed.  be  faroug^  in  the  name  of  Iha  Utafiad 
Stataa.  In  any  such  action,  the  court  shall  datarmiaa 
de  novo  all  issues  necessary  to  the  astabUshmant  of 
the  liability.  &(cspt  aa  psovided  in  this  tubaactioo 
and  in  sufaaaclion  (dl  no  auch  liabititT  shaD  be 
aMartad,  cfeinwd,  or  recovatad  upon  ^  tha  Uallad 
Stataa  in  any  way  unless  it  has  previously  bean 
reduced  to  judgment. 
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seek  the  administrative  remedy 
requested  here  reflects  O’Hara’s 
demonstrated  inability  to  pay  the  dvil 
penalty  initially  applied.  Accordingly, 
the  Department  had  decided,  in  view  of 
the  relatively  small  dollar  amount  of  the 
penalty  compared  with  the  cost  of 
bringing  such  action  in  the  U.S.  District 
Court,  that  it  would  be  the  wisest  course 
to  save  the  resources  of  both  the 
Departments  of  Commerce  and  of 
Justice — a  course  particularly  applicable 
in  the  present  matter  where  it  appears 
that  collection  of  any  penalty  in  the 
present  matter  would  be  futile.” 
Although  Judge  Dolan,  in  his  May  19 
Order,  had  referenced  the  possibility  of 
collecting  the  civil  penalty  against 
O’Hara  by  other  means,  such  as 
administrative  offset  by  the  Internal 
Revenue  Service  or  by  other  Federal 
agency,  the  Department’s  determination 
to  proceed  administratively  would 
preclude  such  actions  since  they  are 
dependent  upon  prior  rendering  of 
judgment  by  an  appropriate  court. 

Conclusion 

From  the  evidence  and  for  the  reasons 
presented  by  Agency  counsel,  I 
conclude  that  Daniel  J.  O’Hara  has 
violated  the  Act  and  the  Regulations 
promulgated  thereunder,  as  charged.  In 
light  of  the  seriousness  of  this 
Respondent’s  conduct  as  established, 
and  upon  the  entire  record,  noting  the 
unlikelihood  that  further  action  to 
obtain  payment  of  dvil  penalty  would 
be  successful,  I  agree  with  Agency 
counsel  that  O’Hara  should  be  denied 
export  privileges  for  a  period  of  five 
years  in  addition  to  the  twenty-year 
denial  period  previously  found  in  the 
January  30, 1987,  Order,  with  an  effect 
that  he  would  be  denied  export 
privileges  for  a  total  of  twenty-five 
years,  commencing  on  January  30, 1987. 

Pursuant  to  the  authority  delegated  to 
me  under  part  788  of  the  Regulations,  I 
issue  the  following  recommended 

Order 

It  is  ordered  That 

1.  For  a  period  of  twenty-five  years, 
commendng  on  January  30, 1987, 
Respondent  Daniel  J.  O’Hara,  his 
successors  or  assignees,  officers, 
partners,  representatives,  agents  and 


"In  this  regard,  Agency  counsel  reported  that  the 
copies  of  the  Febru^  IS,  1992  charging  letter  were 
mailed  to  O'Hara  by  certified  mail,  return  receipt 
requested,  at  addresses  previously  verified  as  being 
bis  home  location  and  a  post  office  box  registered 
under  his  name.  Althou^  neither  the  return 
receipts  nor  the  envelopes  containing  copies  of  the 
charging  letter  were  returned  to  the  Department,  I 
concur  with  the  Agmtcy  Counsel  that  service  has 
been  validly  made  upon  O'Hara  in  accordance  with 
S  788.4(b)  of  the  Regulations. 


employees  hereby  are  denied  all 
privileges  of  participating  diredly  or 
indirectly  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  fi'om  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  regulations.  Without 
limitation  of  the  generality  of  the 
foregoing,  partidpation  prohibited  in 
any  such  transaction,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity: 

(a)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(b)  In  preparing  or  filing  any  export 
license  application  or  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(c)  In  obtaining  or  using  any  validated 
or  general  export  license  or  other  export 
control  document; 

(d)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of,  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported;  and 

(e)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data.  Such 
denial  of  export  privileges  shall  extend 
only  to  those  commodities  or  technical 
data  which  are  subject  to  the  Act  and 
the  Regulations. 

2.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  Respondent, 
but  also  to  his  agents  and  employees 
and  to  any  successors.  After  notice  and 
opportunity  for  comment,  such  denial 
may  also  be  made  applicable  to  any 
person,  firm,  corporation,  or  business 
organization  with  which  the 
Respondent,  if  now  or  hereafter,  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

3.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to.  and  specific  authorization 
from,  the  Office  of  ^port 
Administration,  shall,  with  respect  to 
U.S.-origin  commodities  and  technical 
data,  do  any  of  the  following  acts, 
directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  Respondent  or 
any  related  party,  or  whereby  the 
Respondent,  or  related  party,  may 
obtain  any  benefit  therefrom  or  have  any 
interest  or  peulicipation  therein,  directly 
or  indirectly:  (a)  Apply  for,  obtain, 
transfer,  or  use  any  license.  Shipper’s 


Export  Declaration,  bill  of  lading,  or  ( 

other  export  control  document  relating  ] 
to  any  export,  reexport,  transshipment,  i 

or  diversion  of  any  commodity  or 
technical  data  exported  in  whole  or  in  ' 

part  or  to  be  exported  by,  to,  or  for  any  I 

Respondent  or  related  party  denied  ] 

export  privileges;  or  (b)  order,  buy,  I 

receive,  use,  sell,  deliver,  store,  dispose  ^ 
of,  forward,  transport,  finance  or  I 

otherwise  service  or  participate  in  any  I 

export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical  ! 
data  exported  or  to  be  exported  from  the  j 
United  States. 

4.  That  the  Charging  Letter  and  Orders 
shall  be  made  available  to  the  public.  I 

This  Order,  as  affirmed  or  modified,  i 

shall  become  eflective  upon  entry  of  the  j 
Secretary’s  final  action  in  this  j 

proceeding  pursuant  to  section  13(c)  of  j 

the  Export  Administration  Act,  as  i 

amended,  upon  affirmation  by  the  j 

Secretary  or  her  duty-designated  , 

representative.  , 

Dated:  January  19, 1993.  i 

Robert  M.  Schwarzbart,  i 

Administrative  Law  Judge.  ' 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export  i 

Administration,  U.S.  Department  of  i 

Commerce,  14th  &  Constitution  Ave.,  i 

NW.,  room  3898B,  Washington,  DC  i 

20230,  within  12  days.  Replies  to  the 
other  party’s  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b),  50  FR  53134  (1985).  Pursuant 
to  section  13(c)(3)  of  the  Act,  the  order 
of  the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Ckiurt  of 
Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

|FR  Doc.  93-4058  Filed  2-22-93;  8:45  am) 

WUMO  CODE  3610-OT-M 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  December  anniversary 


L 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Notices 


11027 


dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  OfBce  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (“the 
Department”)  has  received  timely 
requests,  in  accordance  with 
§§  353.22(a)  and  355.22(a)  of  the 
Department’s  regulations,  from 
interested  parties  as  defined  in 
§§  353.2(k)  and  35S.2(i)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements,  with  December  anniversary 
dates. 

Initiation  of  Reviews 

In  accordfmce  with  §§  353.22(c)  and 
355.22(c)  of  the  Department’s 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
December  31, 1993. 


Antidumping  duty  proceedings  and 
firms 

Period  to  be 
reviewed 

Canada: 

Elemental  Sulpfxir. 

A-122-047 

Alberta  Energy  Co.,  Ltd.,  Allied 
Corporation,  Brimstone  Export 

Burza  Resources,  Canamex, 
Delta  Marketing,  Drummond  OH 
&  Gas,  Ltd.,  Fanctiem,  Husky 
Oil,  Ltd.,  MobH  OH  Canada, 
Ltd.,  Norcen  Energy  Re¬ 
sources,  PetiosuL  R^  Inter¬ 
national,  Saratoga  Processing 
Co.,  Ltd.,  Sulbow  Minerals . 

12/1/91- 

11/30/92 

Mexico: 

Porceiain-on-Steel  Cooking  Ware: 
A-201-504 

CInsa,  SkA.  de  C.V.,  Acero 
Porcaianizado,  S.A.  de  C.V . 

12/1/91- 

The  People's  Republic  of  China: 

11/30/92 

Oscillating  Fane: 

A-570-807 

Esteem  Industrtes/HASM  MfgV 
Holmes  Products  Cotp.,  SheH 
Electric  Mfg.  (China  Co.)/SMC 
Electric  Mfg.  (Sian  Hua)  CoJ 
SMC  Marketing  Cotp., 

Duracratt  Corporation . 

8/5«1- 

11/30/92 

Antidumping  duty  pfoceetfings  and  Pedod  to  ba 
firms  reviawed 


Ceiling  Fans: 

A-570-807 

CEC  Electrical  MIg.  (Inter¬ 
national)  CoTCEC  tndustdaa 
(Shenghen)  Ltd.,  Wing  Tat 
Electric  Mfg.  Co.,  LtdVCbina 
Miles  Co.,  Ud . 

Sweden: 

Stainless  Steel  Hollow  Products: 

A-401-603 

Sandvik  AB,  AB  Sandvik  Steal, 
Sandvik  Steel  Company . 

Taiwan: 

S^^atl  Business  Telephone  Systems 
and  Subassemblies  Thereof: 

A-&d3-«06 

BItronic  Telecoms  Co.,  LM., 
Tecom  Company  Ltd . 

Counteivailirig  Duty  Proceedir^ 
None 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§§  353.34(b)  and  §  355.34(b)  of  the 
Department’s  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  7Sl(a)  of  the 
Tariff  Act  of  1930,  as  amended  19  U.S.C. 
1675(a))  and  19  CFR  353.22(c)(1)  and 
355.22(c)(1)  (1992). 

Dated:  February  5, 1993. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-4056  Filed  2-22-93;  8:45  am) 
BILUNG  COOe  3610-OS-M 


[A-583-820]  ^ 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Helical  Spring  Lock  Washers  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Crow  H,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0116. 

PREUMINMIY  DETERMINATION:  We 
preliminarily  determine  that  certain 
helical  spring  lock  washers  from  Taiwan 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 


6/5/91- 

11/30/92 


12/1/91- 

11/30/92 


12/1/91- 

11/30/92 


Case  History 

Since  the  initiation  of  this 
investigation  on  September  28. 1992  (57 
FR  45765.  October  5, 1992),  the 
following  events  have  occurred: 

On  October  1, 1992,  the  American 
Institute  in  Taiwan  (ATT)  sent  a  cable 
both  to  the  Department  of  Commerce 
(the  Department)  and  to  the 
International  Trade  Commission  (ITC), 
stating  that  the  three  firms  listed  in  the 
petition  were  exporters  of  the  subject 
merchandise.  In  addition,  it  was  noted 
that  there  were  four  known  producers  of 
the  subject  merchandise.  At  the  request 
of  those  producers,  the  ATT  did  not 
identify  them  by  name. 

On  October  15, 1992,  the  Department 
sent  a  cable  to  the  ATT  requesting 
information  on  the  names  of  any 
Taiwanese  companies,  other  than  those 
listed  in  the  petition,  that  produce  and 
export  the  subject  merchandise  to  the 
United  States,  and  the  corresponding 
value  and  quantity  of  their  sales  to  the 
United  States  for  the  period  April  1, 

1992  to  September  30, 1992. 

On  October  23, 1992,  the  ITC  issued 
an  affirmative  preliminary  injury 
determination. 

On  October  27, 1992,  a  response  was 
received  firom  AIT  stating  that  the  three 
firms  listed  in  the  petition  did  not 
export  during  the  period  of  investigation 
(POI).  AIT  did  not  identify  additional 
possible  producers/exporters. 

On  November  3. 1992,  the  Department 
requested  further  clarification  from  ATT 
bemuse  the  U.S.  import  statistics 
revealed  that  some  exporters  had  been 
active  during  the  POI. 

On  November  4, 1992,  the  Department 
ref:eived  a  response  frcm  the  AIT  in 
which  it  indicated  that  the  only 
available  information  had  been 
transmitted  in  its  October  1, 1992,  and 
October  27, 1992,  cables. 

On  November  17. 1992,  the 
Department  sent  an  antidumping  duty 
questionnaire  to  the  three  companies 
listed  in  the  petition,  requesting  value 
and  quantity  statistics  of  the  subject 
merchandise  exported  to  the  United 
States,  details  on  ownership,  and 
relationships  among  producers  and 
exporters.  We  receiv^  one  response  to 
our  questionnaire.  Siguar  Industrial 
Hardware  Co.,  Ltd.  (Siguar)  responded 
that  they  did  not  sell  or  pr^uce  the 
subject  merchandise  during  the  PCH. 

On  November  25, 1992,  the  petitioner 
informed  the  Department  of  another 
possible  respondent.  Par  Excellence 
Industrial  Co.,  Ltd.  On  December  9, 
1992,  the  Department  sent  this  company 
a  questionnaire  requesting  the  same 
information  as  in  the  other 
questionnaires  sent  in  this  investigaticm. 
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We  received  no  response  from  this 
company. 

On  January  12, 1993,  petitioner  sent  a 
request  that  the  Department  revert  to 
best  information  available  (BIA)  in  this 
investigation  because  no  producer/ 
exporter  of  the  subject  merchandise  had 
responded  to  the  Department’s  requests 
for  information.  Also,  petitioner  stated 
that  the  highest  margin  in  the  petition 
should  be  used  as  the  rate  for  ell  types 
of  the  subject  merchandise  fit>m 
Taiwan.  In  addition,  petitioner 
requested  that  a  preliminary 
determination  be  made  that  critical 
circumstances  exist. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
certain  helical  spring  lock  washers 
(HSLWs)  are  circular  washers  of  carbon 
steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  non  heat- 
treated.  plated  or  non  plated,  with  ends 
that  are  ofr-line.  HSLWs  are  designed  to: 

(1)  Function  as  a  spring  to 
compensate  for  developed  looseness 
between  the  component  parts  of  a 
fastened  assembly: 

(2)  Distribute  the  load  over  a  larger 
area  for  screw  or  bolts;  and 

(3)  Provide  a  hardened  bearing 
surface.  The  scope  does  not  include 
internal  or  external  tooth  washers,  nor 
does  it  include  spring  lock  washers 
made  of  other  metals,  such  as  copper. 
The  lock  washers  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  7318.21.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  April  1. 
1992  though  September  30. 1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act.  that  the 
use  of  best  information  available  is 
appropriate  for  sales  of  HSLWs  in  this 
investigation.  In  deciding  whether  to 
use  BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  the  producers/exporters  of 
HSLWs  from  Taiwan  did  not  do  so.  The 
only  respmise  came  from  Siguar  which 
stated  that  it  did  not  sell  to  Uie  United 
States  or  produce  the  subject 
merchanoise  during  the  period  of 
investigation. 


During  the  course  of  this 
investigation,  the  Department  has 
encovmtered  serious  problems  in 
obtaining  responses  ^m  Taiwanese 
manufacturers  and  exporters  for  its 
investigation.  As  outlined  in  the  “Case 
History”  section  of  this  notice,  the 
Department  made  repeated  attempts  to 
solicit  this  information,  stating  that  if 
we  did  not  receive  a  response  to  our 
requests,  we  might  have  to  make  our 
determination  on  the  basis  of  BIA.  In 
spite  of  the  Department’s  attempts,  we 
did  not  receive  a  response  from  any 
manufacturer  or  exporter  who  exported 
or  produced  during  the  POL 
Consequently,  we  have  based  our 
preliminary  determination  in  this 
investigation  on  BIA  for  all  Taiwan 
companies.  As  BIA,  we  have  selected 
the  highest  margin  listed  in  this  notice 
of  initiation  for  this  investigation,  which 
was  based  on  the  petition.  A  description 
of  how  petitioner  calculated  the  margins 
contained  in  its  petition  is  included  in 
our  notice  of  initiation  (57  FR  45765, 
October  5, 1992). 

Critical  Circumstances 

Petitioner  alleges  that  “critical 
circumstances”  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Taiwan.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Under  19  CFR  353.16(f),  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time: 

(1)  The  volume  ana  value  of  the 
imports; 

(2)  seasonal  trends  (if  applicable);  and 

(3)  the  share  of  domestic  consumption 
accounted  for  by  imports. 

In  determining  knowledge  of 
dumping,  we  normally  consider  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  under 
section  733(e)(l)(A)(ii)  for  exporters 
sales  price  sales,  and  margins  of  25 
percent  or  more  for  purchase  price  sales. 
(See,  e.g..  Final  Determination  of  Sales 
at  L^s  Than  Fair  Value;  Tapered  Roller 


Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  frt>m  Italy,  52  FR  24198, 
June  29. 1987).  Since  the  highest  margin 
contained  in  the  petition  for  HSLWs  is 
above  25  percent,  we  determine  in 
accordance  writh  section  733(e)(l)(A)(ii) 
of  the  Act  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that 
knowledge  of  dumping  existed  for 
HSLWs  from  Taiwan. 

Because  the  Department  did  not 
receive  responses  to  its  questionnaire 
from  any  Taiwan  companies  who 
product  or  exported  during  the  period 
of  investigation,  we  have  relied  upon 
BIA  for  determining  whether  there  have 
been  massive  imports  of  HSLWs  from 
Taiwan.  Because  we  have  not  received 
responses  firom  any  producers/exporters 
in  mis  investigation,  we  determine  as 
BIA,  that  imports  were  massive  over  a 
relatively  short  period  of  time. 
Therefore,  we  preliminarily  find  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  imports  of  HSLWs  from 
Taiwan  have  bmn  massive  over  a 
relatively  short  period  of  time.  Based  on 
our  analysis,  we  preliminarily 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  for  imports  of 
HSLWs  from  Taiwan. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  HSLWs  from  Taiwan  that  are 
entered,  or  withdrawn  frt>m  warehouse, 
for  consumption  on  or  after  the  date 
which  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  31.93  percent  on  all 
entries  of  HSLWs  from  Taiwan,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturers^[>roducers/expofters 

Margin 

percent¬ 

age 

31.93 

31.93 

Par  Excellence  Industrial  Co.,  Ltd . 

31.93 

31.93 

nrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 
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Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  18, 
1993,  and  rebuttal  briefs  no  later  than 
March  25, 1993.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  April  1, 1993,  at  9:30  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
iime,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
i-equested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain;  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  February  16, 1993. 
loseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-4175  Filed  2-22-93;  8:45  am] 
BtLUNC  CODE  3S1»-OS-M 

(A-580-813] 

Antidumping  Duty  Order:  Certain 
Welded  Stainiest  Steei  Butt-Weid  Pipe 
Fittings  from  Korea 

AGENCY;  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce, 

EFFECTIVE  DATE:  February  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Cloninger,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  (202)  482-2778. 
SCOPE  OF  ORDER:  The  products  subject 
to  this  investigation  are  certain  welded 
stainess  steel  butt-weld  pipe  Gttings 
(“pipe  Fittings”),  whether  finished  or 
unHnished.  under  14  inches  inside 
diameter. 


Pipe  Rttings  are  used  to  connect  pipe 
sections  in  piping  systems  where 
conditions  require  welded  connections. 
The  subject  merchandise  can  be  used 
where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 
piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  high  temperatures  are 
present:  (4)  extreme  low  temperatures 
are  present:  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  and  the  following  five  are  the 
most  basic:  “elbows”,  “tees”, 

“reducers”,  “stub  ends”,  and  “caps”. 

The  edges  of  Bnished  httings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this 
investigation.  The  pipe  fittings  subject 
to  this  investigation  are  classifiable 
under  subheading  7307.23.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
ANTIDUMPING  DUTY  ORDER:  In  accordance 
with  section  735(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  on 
December  18, 1992,  the  E)epartment  of 
Commerce  (Department)  made  its  final 
determination  that  certain  welded 
stainless  butt-weld  pipe  fittings  horn 
Korea  are  being  sold  at  less  than  fair 
value  (57  FR  61881  December  29, 1992). 
On  February  16. 1993,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission 
notified  the  Department  that  such 
imports  materially  injure  a  U.S. 
industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  U.S.  Customs  ofr:cers  to  assess, 
upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  certain  welded 
stainless  steel  pipes  from  Korea.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  certain 
welded  stainless  steel  butt- weld  pipe 
fittings  from  Korea  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  21, 
1992,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (57  FR 
48018).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  folloMring  cash  deposits  for 
the  subject  merchandise. 


Margin 

Manufaclurar/lproducelyexpofler 

paroani- 

age 

Asia  Band  Company  Ltd . . . 

21.2 

AM  others . . . 

21.2 

In  its  final  determination,  the 
Department  found  that  critical 
circumstances  exist  with  respect  to 
exports  fiom  Korea  by  Asia  Bend 
Company  Ltd,  However,  on  February  16, 
1993,  the  ITC  notified  the  Department 
that  retroactive  assessment  of 
antidumping  duties  is  not  necessary  to 
prevent  recurrence  of  material  injury 
from  massive  imports  over  a  short 
period.  As  a  result  of  the  FTC's 
determination,  pursuant  to  section 
735(c)(3)  of  the  Act.  we  shall  order 
Customs  to  terminate  the  retroactive 
suspension  of  liquidation  and  to  release 
any  bond  or  other  security  and  refund 
any  cash  deposit  required  under  section 
733(d)(2)  with  respect  to  Asia  Bend 
Company’s  entry  of  subject  merchandise 
entered,  or  withdrawn  ftom  warehouse, 
for  consumption  prior  to  October  21. 
1992. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  welded  stainless  steel  butt-weld 
pipe  fittings  from  Korea,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated;  February  16. 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-4197  Filed  2-22-93:  8:45  am) 
BIUJNG  CODE  XIO-OS-M 

[A-58G-811] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Steel  Wire  Rope  From 
Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Final  determination. 

EFFECTIVE  DATE;  February  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Beargie,  Anna  Snider  or  Richard 
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Rimlinger,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

Final  Determination 

We  determine  that  steel  wire  rope 
from  Korea  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tari^  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
and  postponement  of  Uie  final 
determination  on  September  30, 1992 
(57  FR  45035),  the  following  events 
have  occurred. 

On  October  8  and  October  9, 1992,  the 
respondents,  Korea  Iron  &  Steel  Wire, 
Ltd.  (KIS),  Man  Ho  Rope  M^.  Co.,  Ltd. 
(Man  Ho)  and  Young  Heung  Iron  and 
Steel  Co.,  Ltd.  (YHCX  submitted 
responses  to  the  cost  of  production 
(COT)  and  constructed  value  (CV) 
portion  of  our  questionnaire.  We  issued 
supplemental  questionnaires  covering 
respondents’  October  8  and  9 
submissions  on  November  4, 1992.  We 
received  responses  to  these 
supplemental  questionnaires  on 
Dumber  1, 1992. 

We  conducted  verification  of  the  sales 
and  cost  questionnaire  responses  for  all 
respondents  between  November  9  and 
De^mber  18, 1992.  Respondents 
submitted  corrections  of  clerical  errors 
to  their  sales  and  cost  responses  on 
November  10,  November  25,  December 
8,  and  December  16, 1992.  On 
November  20, 1992,  YHC  submitted 
updated  duty  drawback  information  for 
a  small  number  of  sales  which  we  had 
requested  at  verification. 

On  October  13, 1992,  petitioner 
requested  a  public  hearing  and 
respondents  indicated  their  interest  in 
participating  in  the  hearing.  On 
December  2, 1992,  we  notified 
interested  parties  that  we  were  revising 
the  case  brief  and  hearing  schedule  set 
forth  in  the  notice  of  the  preliminary 
determination.  We  extended  the 
deadlines  for  case  briefs  from  December 
'  4, 1992  to  January  8, 1993,  and  rebuttal 
briefs  to  January  13, 1993.  We  also 
rescheduled  the  public  hearing  date  for 
Janua^  15, 1993. 

On  December  29, 1992,  petitioner 
withdrew  its  request  for  a  hearing, 
provided  that  the  Department  further 
extend  the  deadlines  for  case  briefe  and 


rebuttals  to  January  12  and  January  19. 
1993,  respectively.  Respondents 
objected  to  petitioner’s  extension 
request  on  December  30, 1992,  but  did 
not  oppose  the  cancellation  of  the 
hearing. 

On  January  4, 1993,  we  notified 
interested  parties  that  we  were 
extending  the  deadlines  for  case  briefs 
to  January  11. 1993  and  for  rebuttals  to 
January  19, 1993.  We  received  no 
further  objections  regarding  the 
deadline.  Petitioner  and  respondents 
filed  case  and  rebuttal  briefs  on  these 
dates.  We  did  not  hold  a  public  hearing 
to  discuss  issues  raised  in  these 
submissions. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  steel  wire  rope.  Steel 
wire  rope  encompasses  ropes,  cables, 
and  cordage  of  iron  or  carbon  steel, 
other  than  stranded  wire,  not  fitted  with 
fittings  or  made  up  into  articles,  and  not 
made  up  of  brass  plated  wire.  Imports 
of  these  products  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  7312.10.9030, 
7312.10.9060,  and  7312.10.9090. 

Excluded  from  this  investigation  is 
stainless  steel  wire  rope,  which  is 
classifiable  luider  the  HTS  subheading 
7312.10.6000,  and  all  forms  of  strand^ 
wire.  Although  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  own  written  description 
of  the  scope  of  this  proceeding  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI) 
extends  from  November  1, 1991  through 
April  30. 1992. 

Such  or  Similar  Merchandise 

We  have  determined  that  all  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise.  For  purposes  of 
calculating  a  dumping  margin,  the 
Department  compared  products  sold  in 
the  United  States  with  identical  or 
similar  products  sold  in  the  home 
market.  For  model-match  purposes,  we 
relied  on  the  following  criteria:  (1)  Type 
of  steel  wire,  i.e.,  bright  carbon  steel  or 
galvanized  carbon  steel;  (2)  diameter  of 
wire  rope;  (3)  typ)e  of  core,  i.e.,  fiber  or 
steel;  (4)  class  of  wire  rope  (number  of 
strands  by  number  of  wires),  e.g.,  6x7, 
6x19,  6x37  or  8x19;  and  (5)  other 
characteristics  including  grade  of  steel, 
number  of  wires  per  strand,  and  design 
of  strands. 

Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  with 
which  to  compare  merchandise  sold  in 


the  United  States,  sales  of  the  most 
similar  merchandise  were  compared  on 
the  basis  of  the  criteria  described  above, 
ranked  in  order  of  importance  from  1 
through  5.  For  criterion  (5),  respondents 
were  instructed  to  use  grade  of  steel, 
number  of  wires  per  strand,  and  design 
of  strands  in  the  order  they  deemed 
appropriate.  We  determined  that  the 
ranking  chosen  by  respondents  was 
reasonable.  We  made  adjustments  for 
differences  in  the  physical 
characteristics  of  ffie  merchandise  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Fair  Value  Compariaona 

To  determine  whether  sales  of  steel 
wire  rope  from  Korea  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  United  States  price  (USP) 
with  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice. 
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U/ijfed  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  revised  KIS’  credit  expense  for 
one  U.S.  sale.  See  Comment  15. 

2.  For  each  PVC-coated  product  sold 
by  KIS  in  the  United  States,  we 
deducted  the  PVC-coating  expense  from 
the  response  field  “other  movement 
expenses”  and  added  this  expense  to 
the  corresponding  difference-in¬ 
merchandise  (difmer)  amount.  Where, 
the  U.S.  sale  of  a  PVGK:oated  product 
could  not  be  matched  to  a  home  market 
item,  we  added  the  PVC-coating 
expense  to  the  CV  of  the  model.  See 
Comment  18. 

3.  We  adjusted  KIS’  U.S.  database  to 
reflect  the  revised  estimate  of  number  of 
days  outstanding  for  those  U.S.  sales 
with  credit  expenses  based  on  certain 
payment  terms.  See  Comment  22. 
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Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  For  all  respondents,  we  revised  the 
claimed  adjustments  for  home  market 
credit  expenses  to  exclude  the  value- 
added  tax  (VAT).  See  Comment  3. 

Cost  of  Production 
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Based  on  petitioner’s  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  the  three 
respondents  had  made  sales  in  the  home 
market  at  less  than  their  respective  COP, 
If  over  90  percent  of  the  respondents’ 
sales  of  a  given  model  were  at  prices 
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above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  10  and  90  percent 
of  a  respondent’s  sales  of  a  given  model 
were  at  prices  above  the  COP  and  the 
below-cost  sales  occurred  in  two  or 
more  months,  we  disregarded  only  the 
below-cost  sales.  Where  we  found  that 
more  than  90  percent  of  a  model’s  sales 
were  at  prices  below  the  COP  and  the 
below-cost  sales  occurred  in  two  or 
more  months,  we  disregarded  all  sales 
for  that  model  and  calculated  FMV 
based  on  CV.  Respondents  provided  no 
evidence  that  their  sales  were  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade  in 
accordance  with  19  U.S.C.  1677b(b)(2). 
We  calculated  the  COP  based  on  the 
sum  of  the  respondents’  cost  of 
materials,  fabrication,  general  expenses, 
and  packing.  The  submitted  COP  and 
CV  data  were  relied  upon,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

YHC 


1.  For  both  COP  and  CV,  we  increased 
YHC's  general  and  administrative  (G&A) 
expenses  to  account  for  expenses 

^  incurred  as  a  result  of  a  loan  guarantee 
that  was  defaulted  on  by  its  former 
parent  company.  See  Comment  12. 

2.  For  both  COP  and  CV.  we  revised 
YHC’s  interest  expense  calculation  to 
include  interest  expenses  incurred  on 

t  the  purchase  of  machinery  used  to 

produce  non-subject  merchandise.  See 
Comment  13. 


Man  Ho 


3f 


1.  For  both  COP  and  CV.  we  set 
general  interest  expense  equal  to  zero. 
See  Comment  29. 


e 


d 


In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  we  included  in 
CV  the  greater  of  the  company’s 
reported  general  expenses,  adjusted  as 
detailed  above,  or  the  statutory 
minimum  of  ten  percent  of  the  cost  of 
manufacturing.  For  profit,  we  used  the 
greater  of  the  company’s  actual  reported 
profit  on  home  market  sales  or  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  manufacturing  plus  general 
expenses.  See  section  773(e)(l)(B)(ii)  of 
the  Act. 


Currency  Conversion 

he  We  made  currency  conversions  based 
>P,  on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 


Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Common  Issues 

Comment  1;  Petitioner  argues  that 
each  of  the  respondents  ’’knowingly 
submitted  erroneous  sales  data  in  their 
respective  responses  to  Section  A  of  the 
Department’s  questionnaire,"  in  that 
they  did  not  submit  volume  and  value 
of  sales  of  the  subject  product  in  the 
home  and  U.S.  markets  during  the  POI 
on  a  date-ofisale  basis,  as  requested  by 
the  Department,  but  instead  submitted 
this  information  on  a  date-of-shipment 
basis.  Petitioner  contends  that  these 
figures  on  a  date-of-shipment  basis  are 
inaccurate.  Additionally,  petitioner 
maintains  that  the  August  10  and 
August  12, 1992  submissions  that 
revised  this  information  to  a  date-of-sale 
basis  are  untimely.  In  the  absence  of 
accurate  and  timely  information, 
petitioner  contends  that  the  Department 
should  proceed  on  the  basis  of  best 
information  available  (BIA). 

KIS,  Man  Ho  and  YHC  argue  that 
petitioner’s  assertion  that  respondents 
"knowingly  submitted  erroneous  sales 
data"  in  the  Section  A  responses  is 
without  support  on  the  record. 
Respondents  explain  that  they  originally 
reported  quantity  and  value  of  sales 
based  upon  date  of  shipment 
information  contained  in  their  existing 
records  and  had  indicated  in  Section  A 
that  they  would  submit  data  on  a  date- 
of-sale  ^sis,  as  required,  after  they  had 
compiled  data  for  Sections  B  and  C. 
Respondents  note  that  they  did  in  fact 
submit  this  information  and  their 
actions  “in  no  way  interrupted,  limited, 
jeopardized,  or  prejudiced  the 
investigation."  Consequently, 
respondents  contend,  there  is  no  basis 
for  petitioner’s  assertion  that  the 
responses  warrant  BIA. 

DOC  Position:  We  agree  with  the 
respondents.  The  Department  agreed  to 
respondents’  requests  in  their  Section  A 
responses  that  they  could  submit 
revised  quantity  and  value  data  after 
compiling  data  for  Sections  B  and  C. 
Thus,  there  would  be  no  grounds  to 
reject  respondents’  data  as  proposed  by 
petitioner. 

Comment  2:  Petitioner  argues  that  the 
respondents’  submissions  of  corrections 
to  ffie  response  found  in  the  course  of 
preparing  for  the  sales  and  cost 


verifications  are  untimely,  extensive, 
and,  in  the  case  of  YHC,  unsupported  by 
source  documents. 

Regarding  imtimeliness,  petitioner 
cites  353.31(a)(l)(i)  of  the  Department’s 
regulations,  which  states  that  new 
factual  information  may  not  be 
submitted  later  than  seven  days  prior  to 
the  scheduled  starting  date  of 
verification.  Because  these  corrections 
were  submitted  after  this  deadline, 
petitioner  maintains  that  the 
Department  should  reject  them  as 
untimely. 

Petitioner  also  asserts  that  these 
corrections  constitute  more  than 
corrections  of  clerical  errors.  Petitioner 
argues  that  the  Department  should  reject 
respondents’  responses  and  apply  BIA. 
Petitioner  cites  Circular  Welded  Carbon 
Steel  Pipes  ficm  Thailand:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  51  FR  3384.  3386  Oanuary  27. 
1986),  in  which  the  Department 
determined  that  "while  correction  of 
minor  errors  is  acceptable  during 
verification,  as  a  general  matter  we  will 
not  accept  portions  of  responses  (or 
entire  responses)  when  they  are  changed 
in  major  respects  shortly  before  the  start 
of  verification  or  at  the  verification  site 
because  there  is  insufficient  time  for 
analysis  and  verification."  Petitioner 
also  cites  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany:  Final  Determination  of  Sales 
at  Less  'Than  Fair  Value,  54  FR  18992, 
19037  (May  3. 1989)  (Antifriction 
Bearings)  and  Certain  Granite  Products 
from  Italy:  Final  Determination  of  Sales 
at  Less  Tban  Fair  Value.  53  FR  27187, 
27191  (July  19, 1988)  (Granite)  in 
support  of  this  position. 

Petitioner  also  submits  that  YHC’s 
figure  for  total  value  of  U.S.  sales  of  the 
subject  merchandise  during  the  POI 
presented  at  verification  is  not  indicated 
in  any  of  the  respondent’s  submissions 
to  the  Department.  Petitioner  maintains 
that  YHC  failed  to  provide  verifiable 
figures  pertaining  to  its  sales  in  the  U.S. 
market.  For  this  reason,  petitioner 
eu^es  that  the  Department  should  reject 
YHC’s  response. 

In  response  to  petitioner’s  assertions 
regarding  the  extensiveness  of  the 
corrections,  respondents  characterize 
their  revisions  as  minor.  They  explain 
that  their  records  did  not  permit  them 
to  respond  readily  to  the  antidumping 
questionnaire.  As  a  consequence, 
respondents  had  to  create  new  databases 
by  entering  ail  of  their  sales  data 
manually  into  a  computer.  In  this 
process,  they  made  simple  clerical  and 
programming  errors  which  they 
identified  and  submitted  to  the 
Department  prior  to  verification. 
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Respondents  state  that  the 
Department’s  determinations  cited  by 
petitioner  in  support  of  its  BIA 
assertions  are  not  applicable  in  this 
case.  They  argue  that  for  the  Antifnction 
Bearings  determination  to  be  relevant, 
the  Department  would  have  been 
required  ”to  correct  [the]  response 
during  the  course  of  verification,"  and 
"to  perform  the  recalculations  necessary 
to  develop  acciirate  information." 
Likewise  for  Granite,  the  Department 
would  have  "home  the  responsibility 
for  attempting  to  identify  and  perform 
numerous  and  substantial  recalculations 
necessary  for  the  development  of 
accurate  sales  and  cost  of  production 
data." 

Finally,  YHC  contests  petitioner’s 
claim  that  its  total  U.S.  sales  figure 
could  not  be  verified.  YHC  admits  that 
petitioner  is  correct  in  stating  that  its 
figure  for  total  U.S.  sales  does  not 
appear  in  any  of  its  responses.  However, 
respondent  notes  that  Uie  verified  total 
can  be  reached  by  simply  summing  the 
U.S.  sales  amoxmts  reported  in  two 
difierent  submissions.  Specifically,  YHC 
explains  that  the  verified  total  is  the 
sum  of  the  sales  reported  in  Section  C 
of  its  response  and  the  three  additional 
sales  reported  in  a  subsequent 
submission  to  the  Department. 

DOC  Position:  We  agree  with 
respondents.  We  do  not  consider  the 
corrections  identified  in  the  course  of 
preparing  for  verification  to  be  of  a 
frequency  or  magnitude  to  warrant 
reining  the  responses  in  their  entirety 
and  using  petitioner’s  data  as  BIA.  As 
determined  in  Circular  Welded  Carbon 
Steel  Pipes  from  Thailand  and  by 
Department  practice,  "correction  of 
minor  errors  is  acceptable  during 
verification.”  We  do  not  agree  that 
Antifriction  Bearings  and  Granite  are 
relevant  in  this  case,  as  we  did  not  need 
to  perform  substantial  recalculations  in 
order  to  obtain  verifiable  data.  Indeed, 
we  examined  supporting  documentation 
for  the  correction  reports  presented  at 
verification  and  found  that  the  revisions 
to  the  response  were  justified  and  did 
not  constitute  new  fectual  information. 
In  addition,  we  dispute  petitioner’s 
claim  that  the  figure  for  total  U.S.  sales 
of  the  subject  merchandise  during  the 
POI  was  not  verified.  As  we  noted  in 
YHC’s  verification  report,  the  figure 
presented  by  YHC  for  total  U.S.  sales 
tied  to  monthly  trial  balances  and  sales 
ledgers.  Therefore,  we  have  accepted  the 
responses  as  corrected  and  verified  for 
the  final  determination. 

Comment  3:  Petitioner  argues  that 
respondents’  calculations  of  home 
ma^et  credit  expenses  should  not 
include  the  VAT.  Petitioner  also  asserts 
that  Man  Ho’s  and  YHC’s  inclusion  of 


the  VAT  in  their  respective  calculations 
of  the  average  collection  period  of 
accounts  receivable  is  improper  and 
results  in  “an  artificial  and  arbitrary 
inflation"  of  these  fibres. 

Petitioner  cites  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  the  Republic  of  Korea:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  56  FR  16305, 16310  (April  22, 
1991)  (Pet  Film)  in  which  the 
Department  determined  that  a 
circumstance-of-sale  (COS)  adjustment 
for  VAT  payments  was  not  warranted 
becau.<e  the  respondent  did  not  pay  the 
VAT  to  the  government  at  the  time  of 
sale,  but  instead  maintained  a  rolling 
account.  Petitioner  argues  that  because 
respondents  do  not  pay  the  VAT  at  the 
time  of  sale,  but  have  arrangements 
similar  to  those  of  the  respondent  in  Pet 
Film,  the  Department  should  exclude 
the  VAT  from  the  respondents’  home 
market  credit  calculations. 

In  rebuttal,  respondents  argue  that  the 
use  of  a  VAT-inclusive  price  to  calculate 
credit  expense  is  justified.  For  example, 
YHC  notes  that  "VAT  is  part  of  the 
actual  sales  price  charged  by  YHC  to  its 
customers.  As  such,  the  customer’s 
obligation  to  YHC  for  the  total  sales 
price,  including  VAT,  attaches  on  the 
date  of  sale.  YHC’s  obligation  to  pay 
VAT  to  the  government  also  attaches  on 
the  date  of  sale." 

Respondents  explain  that  they  incur 
an  imputed  loss  because  they  do  not 
have  use  of  the  funds  they  are  entitled 
to  for  VAT  reimbursement  until  their 
customers  pay  their  bills.  Furthermore, 
they  argue  that,  in  addition  to  the  credit 
actually  extended  to  their  customers  by 
advancement  of  VAT  on  those 
customers’  behalf,  they  also  incur  an 
opportunity  cost  due  to  the  delay  in 
reimbursement  for  VAT  they  are  owed 
by  their  customers  from  the  date  of  sale. 

Respondents  cite  Color  Television 
Receivers  from  Korea:  Final  Results  of 
Antidumping  Administrative  Review, 

51  FR  41,365,  41,376  (November  14. 
1986)  (Color  TVs),  which  they  claim 
supports  the  inclusion  of  the  VAT  in  the 
total  sales  price  when  calculating  credit 
expense.  Specifically,  they  note  that  in 
Color  TVs  the  Department  allowed  a 
home  market  imputed  tax  adjustment 
bcised  upon  the  number  of  days  between 
tax  payment  and  receipt  of  payment 
from  the  customer. 

Man  Ho  and  YHC  also  disagree  with 
petitioner’s  assertion  that  their  average 
collection  period  methodology  is 
improper,  arguing  that  in  order  to  reflect 
the  actual  amount  owed  to  them  by  their 
customers  in  the  calculation  of  credit 
expense,  it  is  necessary  to  adjust  the 
average  collection  period  of  accounts 
receivable  for  the  VAT. 


DOC  Position:  We  agree  with 
petitioner.  It  is  not  the  Department’s 
current  practice  to  impute  credit 
expenses  related  to  VAT  payments.  We 
find  that  there  is  no  statutory  or 
regulatory  requirement  for  making  the 
proposed  adjustment.  While  there  may 
be  a  potential  opportunity  cost 
associated  with  the  respondents’ 
prepayment  of  the  VAT,  this  fact  alone 
is  not  a  sufficient  basis  for  the 
Department  to  make  an  adjustment  in 
price-to-price  comparisons.  We  note 
that  virtually  every  cheu^e  or  expense 
associated  with  price-to-price 
comparisons  is  either  prepaid  or  paid 
Tor  at  some  point  after  the  cost  is 
incurred.  Accordingly,  for  each  pre-  or 
post-service  payment,  there  may  also  be 
an  opportunity  cost  or  gain.  Thus,  to 
allow  the  type  of  adjustment  suggested 
by  the  respondents  would  imply  that  in 
the  future  the  Department  would  be 
faced  with  the  virtually  impossible  task 
of  trying  to  determine  the  potential 
opportunity  cost  or  gain  of  every  charge 
and  expense  reported  in  the 
respondents’  home  market  and  U.S. 
databases.  This  exercise  would  make 
our  calculations  inordinately 
complicated,  placing  an  unreasonable 
and  onerous  burden  on  both 
respondents  and  the  Department, 
without  necessarily  ensuring  a  more 
accurate  dumping  margin  calculation. 
Consequently,  we  have  not  adjusted 
respondents’  FMVs  for  this  imputed 
VAT  credit  expense. 

Comment  4:  The  three  respondents 
contend  that  the  final  determination 
should  be  made  without  reference  to 
COP  since  the  cost  allegations  were  filed 
after  the  regulatory  deadline  for  such 
allegations.  Respondents  argue  that  the 
Department’s  action  in  initiating  the 
COP  investigation  effectively  reads  the 
word  "scheduled”  out  of 
§  353.31(c)(1)(i)  of  the  Department’s' 
regulations.  19  CFR  353.31(c)(l)(i). 
Respondents  assert  that  the  subsequent 
extension  of  the  preliminary 
determination  does  not  retroactively 
render  the  cost  allegations  timely. 

Petitioner  responds  that,  pursuant  to 
19  U.S.C.  1677b(b),  the  Department  may 
initiate  a  COP  investigation  on  its  own 
accord.  Even  assuming  incorrectly  that 
the  E)epartment  lacked  authority  to  self¬ 
initiate,  petitioner  maintains  that  the 
subject  allegations  were  filed  in  a  timely 
manner  pursuant  to  19  CFR 
353.31(c)(l)(i).  Notwithstanding  its 
timely  submission,  petitioner  states  that 
respondents’  relevant  questionnaire 
responses  were  untimely  and 
incomplete,  thereby  invoking  the 
exception  to  the  time  guidelines  set  out 
in  the  subject  regulation. 
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DOCPotkioa:Sactiim  353.31<cKlXi) 
of  the  Depeitment’i  ragulatioM  eteteK 
(c)  Time  limits  lor  certsin  auctions. 

(1)  The  Secratary  will  sot  oonsidar  any 
allegalioDofaales  below  the  cost  ol  . 
production  that  is  submittad  by  the 
petitioim  or  other  interested  party,  as 
defined  in  paragretdi  (k)(3).  (k)(4),  (kM5), 
or  (k)(6)  of  $3S3.2,  later  thiw;  (i)  In  an 
investigatiiHi,  4S  days  before  the 
scheduled  data  for  die  Secretary's 
preliminary  determinatian.  unless  a 
relevant  rasponae  is,  iu  the  Secretary's 
view,  untimely  or  incomplete,  in  which 
case  the  Secretary  will  determine  the 
time  limit; 

19  CFR  353.31(c)(l)(i). 

By  letter  of  August  4, 1992,  petitioner 
submitted  cost  allegations  against  the 
three  respondents.  On  August  6, 1992, 
petitioner  requested  a  postponement  of 
the  preliminary  determination  because 
it  needed  time  to  assess  and  comment 
on  responses  to  Sections  B  and  C  of  the 
Department's  questionnaire  which  were 
filed  by  respondents  on  July  27, 1992. 
Respondents  had  been  granted  a  three- 
week  extension  to  file  their  responses 
which  reduced  the  number  of  days 
petitioner  had  to  review  the 
information. 

On  August  24. 1992.  in  accordance 
with  19  on  3S3.1S(d}.  the  Department 
granted  p^itioner’s  request  for  an 
extension  of  the  preliniinary 
determination  d^e  Iroai  September  16. 
1992  to  September  23. 1992.  On  August 
25, 1992,  the  Department  initialed  a  cost 
investigation. 

When  the  date  of  the  preliminary 
determination  waa  postponed,  the 
effective  daedline  ^  submission  of  cost 
allegations  became  August  10, 1902. 
Because  petitioner's  allegations  were 
filed  on  August  4. 1902.  the  Department 
.  deems  them  to  be  submitted  in  e  timely 
manner  pursuant  to  §353.31(cKlXi)  of 
the  Oep^ment’s  regulations.  We 
disagree  with  rasp(^ents’  contention 
that,  by  accepting  the  subject  allegations 
as  timely,  the  Department  has 
efiectively  read  Uie  word  “sdieduled'’ 
out  of  the  regulMion.  Hie  “scheduled 
date  for  the  Secretary's  preluninery 
determination''  refois  to  the  actual 
anticipated  date  of  the  preliminary 
detemiinatioa,  irrespective  of  whether 
-  or  not  sixh  date  has  been  reacheduled. 
Comment  5:  Petitionw  daims  KIS  and 
Man  Ho  have  improperly  allooeted 
depreciation,  rapaire  and  other  overiieed 
on  the  basis  of  weight  Petitiouer  aiguss 
that  these  coals  bear  no  ralatioo  to  t^ 
wei{^t  of  the  products  manufocturad 
and  should  be  allocated  on  the  basis  of 
machine  faoura. 

Respondents  counter  that  their 
methodology  is  less  dtetortive  then 


petitioner's.  Meduoe  hours  are  not  kept 
by  respendaols  in  their  nonuel 
accounting  system.  Respondents  argue 
that  haevier  ropae  are  inade  on  larger 
machines,  whkdi  incur  higher  operating 
expenses  and  maintanuice  costs. 
Therefore,  allocating  coats  based  on 
weight  more  accurately  rafleols  the  true 
cost  of  the  product.  Respondents  atoo 
note  duA  many  of  their  maddnes  are 
fully  depreciated,  if  depredation  was 
based  on  madiine  hours,  some  products 
would  not  be  burdened  with  any 
depreciation  because  products  made  on 
machines  which  were  fully  depreciated 
would  have  no  depreciation  allocated  to 
them.  Thus,  respondents  conclude  that 
one  avoids  this  anomaly  by  basing 
depreciation  on  wei^. 

DOC  Position:  We  agree  with 
respondents.  IGS  and  Man  Ho  allocated 
overhead  costs  on  a  reasonable  basis 
-  consistent  with  their  normal  accounting 
systems.  During  the  plant  tours  at 
verification,  we  observed  the  machines 
used  in  die  production  process  and  we 
agree  that  weight  does  have  a 
relationship  to  the  indirect  labor  and 
overhead  costs  because  the  size  of  the 
machine  dictates  the  weight  of  the  rope 
produced.  Therefore,  we  determine  that 
the  respondents’  allocation  method  la 
reasonabla 

Cam|Maiy-Sp«cific  bauee 

YHC 

Comment  6:  Petitioner  asserts  that 
evkteoce  presented  at  verification 
contradicts  the  date-ol-saia  methodology 
specified  by  YHC  tn  its  xesponae. 
Petitioner  contends  that  YHC  had 
indicated  in  its  narrative  response  that 
date  of  sale  far  faonm  market  saiaa  wes 
the  saew  as  data  of  ahipmrat.  except  in 
a  few  specific  cucumstances. 

At  vertficatiao.  YHC  revisad  dates  of 
shipment  and  dates  of  safe  for  a  small 
number  of  transactions.  YHC  submitted 
these  revisions  to  the  Department  on 
November  10, 1992.  For  these  seles, 
dates  of  sale  precede  dtfes  of  shipment. 
Petitioner  observes  that  “it  doas  not 
appear  from  tha  verification  report  or 
exliibits  that  these  revisacns  are  related 
to  one  of  the  limited  instances  in  which 
YHC  had  previously  acknowledged  that 
the  date  of  sale  would  preoada  the  date 
of  shipinant.”  in  addition,  petiticmer 
notes  that  for  some  of  YHC’s  home 
market  sales  to  a  particular  customer, 
the  dates  of  sate  and  shipment  are  tha 
same,  white  lor  other  sales  to  the  smna 
customer  the  dates  differ.  Itetitiooer 
claims  that  this  finding  is  evkteiiceti»t 
YHC's  date-ol-sale  raathodology  is 
suspect. 

Ifetitioner  further  argues  that  ‘Hsiinoe 
YHC's  declared  methodology  for 


detenniuing  dote  of  eate  could  nol  bo 
verified,  and  in  fact  waa  ctmtredktad  by 
infonnation  profvided  by  YHC  at 
verification  with  respect  to  two  of  tiw 
ten  proeeteded  home  market 
tranmctimia,  the  Department  must 
determine  that  rYHCs]  response  could 
not  be  verified.**  Petitioner  contenda 
that  the  Department  should  apply  the 
highest  margin  alleged  in  the  j^tion  as 
BIA  for  these  sales. 

In  rebuttal,  YHC  explains  that  it  “did 
not  maintain  tiurt  shipment  date  was 
always  tire  correct  date  of  sale  for  home 
market  sales."  YHC  notes  that  It  had 
reported  in  the  questionnaire  response 
that  it  “generally  uses  the  date  of  the 
sales  slip  for  the  date  of  sale  in  the  home 
market,"  and  that  tire  date  of  the  sales 
slip  is  often  the  date  of  ^ipmenL  YHC 
explains  that  it  also  indicated  in  its 
response  that  there  are  situations  in 
which  the  date  of  sale  precedes  the  dale 
of  shipment,  such  as  for  contract  sales 
and  sales  made  piusuant  to  writteo 
purchase  orders.  YHC  maintains  that 
“its  methodology  for  determining  date 
of  sale  folly  fxunplied  with  the 
instructioos  in  the  Department’s 
questionnaire.” 

With  regard  to  iretitioner's 
obsarvatiou  that  tor  soma  home  market 
sales  to  a  particular  customer,  dates  of 
sale  and  shipment  are  ^  same,  while 
for  other  sales  to  the  same  customer  the 
dates  difiar.  YHC  notes  the  followiag: 
Home  market  salat  are  generally  anade 
from  inventory,  but  on  occasion  steel 
wire  rope  is  o^e  to  order.  In  the  case 
of  a  sate  frooi  inventory,  dates  of  sale 
and  shipment  would,  in  moat  instenoss, 
be  the  same,  white  dates  of  sate  and 
shipment  for  merchandisa  produced  to 
order  would  diffiar. 

DOC  Position:  We  do  not  agree  with 
petitioner's  assertion  that  YHC's  date 
presented  at  verification  contradict  ite 
date-oleate  methodology.  Instead,  we 
find  that  YHC’s  data  coafirm  its 
methodology.  Tha  rsvisicHit  that  Yfff^ 
presented  at  verification  relate  to 
situations  in  which  YHC  previously 
acknowledged  that  the  date  of  sate 
might  preoc^  date  of  shipment  Tha 
sales  that  are  the  subject  ct  Correction 
Report  VQ  of  the  November  10, 1992 
submission  are  sates  made  to  costamera 
for  whom  YHC  had  indicated  that  it 
would  reput  tire  date  of  the  purchase 
order  as  tire  date  of  sate.  YHC  stated  in 
its  response  that  it  would  use  the  dale 
of  tire  purchase  order  as  the  date  of  sate 
for  these  customers  because  the 
company  issues  written  purchase 
orders.  The  remaining  sates  at  issne 
from  Gorraction  Rsport  VIQ  am  sates 
made  undor  cootiact.  YHC  nolad  in  Its 
response  that  it  would  report  the  dale  of 
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the  contract  as  the  date  of  sale  for  these 
transactions. 

At  verification,  we  examined  sales 
documentation  that  supported  YHC’s 
date-of-sale  methodology.  For  numerous 
home  market  transactions,  we  inspected 
the  associated  purchase  orders, 
contracts,  or  sales  invoices  in  order  to 
establish  that  YHC  had  correctly 
reported  dates  of  sale.  These  documents 
demonstrated  that  the  dates  of  sale 
determined  by  YHC  were  the  dates  on 
which  the  essential  terms  of  the 
transaction  were  fixed,  namely  price 
and  quantity.  Additionally,  we  reviewed 
relevant  sales  documentation  (e.g., 
delivery  slips)  which  supported  YHC's 
reported  dates  of  shipment.  We  found 
that  YHC  had  reported  this  information 
accurately.  Therefore,  we  have  no 
justification  for  applying  BIA. 

Comment  7:  Petitioner  maintains  that 
YHC  failed  to  provide  any  evidence, 
either  in  its  questionnaire  response  or  at 
verification,  to  conRrm  its  date-of-sale 
methodology  with  respect  to  sales  of 
products  purchased  from  Dae  Heung 
Industrial  Co.,  Ltd.  (DHC),  a  related 
company.  Petitioner  argues  that  the 
Department  should  determine  that  the 
response  could  not  be  verihed  with 
respect  to  these  transactions  and  should 
apply  the  hipest  margin  alleged  in  the 
petition  as  BIA  for  these  sales. 

In  rebuttal,  YHC  explains  that  its 
methodology  for  determining  date  of 
sale  for  DHC  products  is  the  same  as  the 
overall  date-of-sale  methodology 
explained  in  its  questionnaire  response. 
YHC  writes  that  ‘‘U.S.  sales  of  DHC 
products  are  produced  to  order”  and 
“home  market  sales  of  DHC  products  are 
from  inventory.”  Therefore,  YHC 
explains  that  “for  home  market  sales  of 
DHC  products,  the  sales  date  and 
shipment  date  match  because  YHC 
makes  these  sales  of  DHC-produced 
products  from  inventory.  However,  for 
YHC’s  sales  of  DHC  products  to  the 
United  States,  the  date  of  sale  is 
significantly  prior  to  the  date  of 
shipment.” 

lXX  Position:  We  agree  with 
respondent.  We  do  not  find  that  YHC 
failed  to  provide  information  regarding 
date-of-sale  methodology  for  sales  of 
DHC  products.  Instead,  we  verified  that 
the  DHC  date-of-sale  methodology  is  the 
same  as  the  overall  methodology  we 
have  accepted  for  all  YHC  sales. 
Therefore,  there  is  no  reason  to  apply 
BIA  to  these  sales. 

Comment  8:  Petitioner  claims  that  the 
methodology  used  by  YHC  to  revise  the 
total  home  market  sales  figure  at 
verification  is  different  fit)m  that 
specified  in  the  Section  B  narrative  and 
constitutes  a  new  response.  Petitioner 
also  argues  that  the  total  home  market 


sales  figure  does  not  tie  to  YHC’s  sales 
ledgers.  Petitioner  claims  that  because 
the  Department  could  not  verify  the 
total  value  of  YHC’s  total  home  market 
sales,  which  was  used  as  the  basis  for 
allocating  credit  expenses,  YHC’s 
claimed  adjustment  for  credit  expenses 
must  be  disallowed. 

Respondent  contends  that  “the 
revised  figure  was  verified,  and  directly 
contrary  to  petitioner’s  allegation,  does 
reconcile  with  the  supporting 
documentation  submitted  by  YHC.” 

DOC  Position:  We  agree  with  YHC. 

We  believe  that  YHC  justified  and  fully 
supported  its  revised  calculation  of  the 
total  home  market  sales  figure  used  to 
calculate  home  market  cr^it.  At 
verification,  YHC  deducted  from  the 
total  home  market  sales  figure  sales  to 
a  related  company  of  non-subject 
merchandise  (e.g.,  wire,  materials,  and 
lubricant).  We  examined  invoices 
supporting  these  deductions  and  found 
that  they  were  appropriately  excluded 
from  the  home  market  sales  total. 
Additionally,  we  tied  the  reported  home 
market  sales  total  to  YHC’s  sales  ledgers 
for  finished  goods  and  merchandise.  We 
found  no  discrepancies.  Therefore, 
YHC’s  revisions  do  not  constitute  a  new 
response  and  we  have  no  justification 
for  disallowing  the  credit  adjustment. 

Comment  9:  Petitioner  maintains  that 
interest  expenses  incurred  on  a  general 
borrowing  loan  category  used  to 
calculate  YHC’s  short-term  interest  rate 
could  not  be  verified.  Petitioner  argues 
that  information  gathered  in  its  review 
of  the  verification  exhibits  does  not 
support  the  expense  claimed  by  YHC  in 
its  response  for  general  borrowing 
during  the  POL  Petitioner  argues  that 
the  Department  should:  (a)  Disallow  the 
claimed  credit  adjustment;  (b)  use  the 
lowest  interest  rate  available  to  YHC 
during  the  POI  to  calculate  home  market 
credit  as  BIA;  or  (c)  use  the  “correct” 
figure  that  it  has  discerned  from 
verification  documents  for  general 
borrowing  interest  expense  to  calculate 
home  market  credit. 

Respondent  argues  that  “contrary  to 
petitioner’s  allegation,  interest  incurred 
by  YHC  during  the  POI  for  general 
borrowing  was  as  reported  in  its  Section 
B  response.”  YHC  explains  that  “the 
figure  petitioner  offers  as  YHC’s  total 
interest  incurred  during  the  POI  *  *  * 
is  misstated  *  *  *  and  additionally, 
fails  to  account  for  interest  on 
construction  •  *  *  {Ijt  is  the  sum  of 
these  two  figures  which  is  the  total 
general  borrowing  interest  incurred 
during  the  POI.” 

DOC  Position:  We  agree  with 
respondent.  At  verification,  we 
examined  interest  expenses  incurred  on 
general  borrowing  in  our  review  of 


home  market  credit  expenses  and  found 
them  to  be  as  reported  in  Section  B  of 
YHC’s  response.  In  order  to  verify  this 
element  of  home  market  credit  expense, 
we  examined  actual  loan  ledgers  for 
general  borrowing  which  supported  the 
terms  of  the  loans,  applicable  interest 
rates,  cumulative  daily  balances 
reported,  and  interest  expenses 
incurred.  Additionally,  we  tied  these 
interest  expenses  to  YHC’s  expense 
ledgers  and  to  the  monthly  trial 
balances  and  found  no  discrepancies. 
Therefore,  we  have  no  justification  for 
disallowing  the  adjustment  or  applying 
BIA. 

YHC  Cost  Issues 

Comment  10:  Petitioner  asserts  that  it 
was  improper  for  YHC  to  use  actual 
production  costs  in  calculating  COP  for 
merchandise  purchased  from  DHC,  a 
related  company,  since  there  is  not  50 
percent  direct  and/or  indirect 
ownership  between  these  companies. 
Petitioner  argues  that  the  Department 
permits  the  use  of  actual  costs  instead 
of  transfer  prices  for  COP  calculations 
for  related-party  purchases  only  when 
there  is  more  than  50  percent  direct 
and/or  indirect  ownership  between 
companies.  Petitioner  claims  that 
Antifriction  Bearings  (1989)  supports 
this  position.  Petitioner  contends  that 
we  should  use  transfer  prices  for  these 
calculations.  However,  petitioner  argues 
that  since  YHC  did  not  provide  transfer 
prices,  the  Department  must  use  BIA  for 
these  transactions. 

Petitioner  also  argues  that  it  is 
improper  to  use  actual  production  costs 
for  CV  purposes.  Petitioner  notes  that 
the  Department  generally  uses  transfer 
prices  for  constructed  value  purposes 
unless  such  prices  do  not  “fairly  reflect 
the  value  in  the  market  under 
consideration.”  Petitioner  argues  that 
since  YHC  did  not  provide  transfer 
prices  in  the  response,  the  Department 
should  use  BIA  for  these  transactions. 

YHC  contends  that  the  Department’s 
practice  is  to  allow  the  use  of  transfer 
prices  for  COP  and  CV  of  purchases 
from  related  suppliers  when  it  can  be 
demonstrated  that  such  prices  are  at 
arm’s  length,  but  that  actual  costs  are 
required  when  it  cannot  be 
demonstrated  that  prices  are  at  arm’s 
length.  YHC  argues  that  Antifriction 
Bearings  supports  its  position,  not 
petitioner’s.  YHC  explains  that  it  could 
not  demonstrate  that  its  purchases  horn 
DHC  were  made  at  arm’s-length  prices, 
therefore,  its  use  of  actual  cost  rather 
than  transfer  price  was  appropriate,  if 
not  required. 

DOC  Position:  We  agree  with  YHC 
that  use  of  actual  production  costs  is 
appropriate.  Section  773(b)  of  the  Act  is 
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clear  Id  iU  diiactiaii  that  the  relevant 
cost  involved  in  a  beloMM»at 
investigation  is  the  ’’cost  of  producing 
the  merchandise  in  question.”  DHC  is 
the  producer  of  the  finished  product  in 
question  here,  not  YHC  YHC  «mp]y 
purchases  the  finished  product  from 
DHC  Therefore,  we  believe  that  it  is 
appropriate  to  base  COP  on  DHC’s 
actual  costs  that  YHC  supplied  in  its 
re^onse. 

*rhi8  approach  is  consistent  with 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  56  FR  7661,  7672 
(February  25. 1991)  in  which  we  based 
the  COP  of  a  respondent’s  resold 
merchandise  on  the  producer’s  COP, 
plus  respondent’s  general,  selling  and 
administrative  expenses,  profit  and 
packing.  See  also  Fresh  Kiwifruit  frtnn 
New  Zealand:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value.  57  FR 
13695, 13701-2  (April  17, 1992)  and  Oil 
Country  Tubular  Goods  from  Canada: 
Final  Results  of  Administrative  Review, 
56  FR  36408,  38411  (August  3. 1991). 

Comment  11:  Petitioner  argues  that 
YHC  understated  its  general  and 
administrative  expenses  (G&A)  by 
basing  these  expenees  on  the  twelve- 
month  period  ending  June  30, 1992, 
rather  than  its  fiscal  year,  January  1  to 
December  31, 1991.  Petitioner  states  that 
the  use  of  the  financial  statements  from 
the  most  recent  fieoal  year  is  a  long- 
established  preferance  of  the 
Department.  Patitfoner  claims  drat  the 
Department  should  disregard  YHC’a 
G&A  calctdatiaa  and  use  BIA. 

YHC  argues  that  it  endaevorad  to  have 
its  G&A  calculation  mose  accurately 
correspond  to  the  period  of 
investigation.  Re^^dent  notes  that  it 
report^  the  pmiod  July  1. 1991  to  June 
30, 1992  and  that  the  Elapartmant’s 
November  4. 1992  dafic^cy  letter 
failed  to  request  the  use  of  finandal  data 
from  its  audited  financTsl  statemants. 

DOC  Position:  We  agree  with 
petkionar  in  part.  The  Depaitmant’a 
normal  practica  is  to  calculate  G&A 
based  on  a  company’s  most  raoMit 
audited  financial  statamanL  However,  at 
verification,  we  compared  the  G&A 
reported  in  the  Section  D  respiHisa  with 
the  anmunt  reported  in  the  audited 
finaEDcial  atataments  and  coofiiraed  that 
then  waa  no  subatantial  difference 
between  the  two  because  the  year-end 
adjustments  wen  included  in  the 
reported  G&A  figure.  Thmefbie.  we  have 
used  the  reported  G&A  figure  which  we 
believe  accurately  reflects  the  G&A 
incurred  by  the  company. 

Commeat  12:  Patitimiar  argues  that 
YHC  impropmly  excluded  certain 
expenses  fr^  Ita  COP.  The  axcliided 
expenses  relate  to  a  liability  incuned  aa 


a  result  of  a  loan  guaieiitee  that  wee 
defaulted  cm  by  its  fcmner  parent 
corporation.  P^tianer  maintaiiu  that 
the  circumstances  relating  to  Um 
expense  do  not  extend  to  what  is 
considered  an  axtrsardinary  axpmua 
under  U.S.  Generally  Accepted 
Accounting  Principles  (GAAP). 

Petitioner  argues  that  the  Department 
has  induded  in  GOP  expentae  that 
respondents  have  exdudad  as 
extraordinary,  such  as  those  resulting 
from  strikes,  fires,  or  restructuring.  For 
example,  jretitioner  dtes  Sweaters 
Wholly  Or  In  Chief  Weight  of  Man- 
Made  Fiber  Prom  Korea:  Final 
Determination  of  Sales  at  Lese  Than  Fair 
Value,  SS  FR  32659, 32669  (1990)  in 
which  the  Deptertment  determined  that 
the  cost  of  a  strike,  which  respondent 
excluded  as  extraordinary,  was  not 
unusual  for  a  manufacturing  concern 
and,  therefore,  not  an  extramdinary 
event,  and  should  be  included  in  OOP. 

YHC  argues  that  the  item  is  properly 
treated  as  an  extraordinary  item  under 
both  Korean  and  U.S.  GAAP  and  should 
be  excluded  from  production  costs. 

DOC  Position:  We  agree  with 
petitioner.  The  assumption  of  the  loan 
by  the  respondent  coirstitutes  a  normal 
cost  of  doing  buaness  and.  as  such, 
becomes  an  expense  to  the  resp<Hident. 
We  do  not  agree  with  respondent  that 
this  item  should  be  treated  as 
extraordinary.  For  an  item  to  be 
considered  as  "extraordinary”  under 
U.S.  GAAP,  it  must  be  unusual  in  nature 
and  infrequent  in  occurrence.  See  Floral 
Trade  Council  v.  United  States,  slip  op. 
92-213  (OT  December  1, 1992).  Hie 
assumption  of  debt  by  a  guarantor  is 
neither  unusual  in  native  nor  infrequent 
and.  therefore,  not  extraordinary  under 
U.S.  GAAP.  Even  if  these  expenses  were 
considered  extraordinary  under  Korean 
GAAP,  these  are  costs  incurred  by  YHC 
as  part  of  its  overall  operations  a^, 
therefore,  must  be  incduded  in  the 
calculation  of  YHC’s  COP. 

Comment  13:  PeUtkmer  asaerts  that 
YHC  made  an  improper  redut^on  of 
interest  expenses  1^  decreasing  total 
interest  expense  for  e  portion  ettributad 
to  the  purdiaae  of  ma^inery  not  ueed 
in  the  production  of  the  aul^act 
merchandise.  In  support  of  its  eiguaaent. 
petitioner  cites  Silkxm  Metal  From 
Brazil:  Final  Detenninetion  of  Sales  at 
Less  Than  Fair  Value.  56  FR  26977, 
26987  (June  12. 1962)  (Silicon  Melel).  in 
which  the  Departmmit  datecmined  thik 
the  interest  expense  of  a  loan  taken  by 
respondent  for  the  purchase  of 
machiaeiy  used  to  produce 
meichandiee  not  eubfoct  to  the 
inveetigetion  ehould  baiscinded  in 
COP. 


DOC  Position:  Wa  agrae  vrith 
patitionar  that  interaet  expanae  should 
not  be  reduced  for  amounts  claimed  to 
be  lelalad  to  the  purchase  of  machinery 
used  for  non-subject  mardiandiee.  As 
stated  in  Silicon  Metal,  in  detmmining 
COP,  we  regerd  intarert  ea  fungible,  e;^ 
thus,  make  no  distinction  regarding  the 
type  of  interost  incuned.  Our  long¬ 
standing  prectioe  is  to  calculate  a 
respondent’s  total  interest  axpenee. 
offret  by  short-term  interest  income,  as 
8  percentage  of  cost  of  goods  aold. 
Accordingly,  we  have  disallowed  this 
deduction. 

Comment  14:  Petitioner  maintains 
that  respondent  improperly  deducted 
interest  income  cm  short-term 
investments  from  Us  interest  expense. 
Petitioner  claims  that  YHC  has  failed  to 
document  properly  that  this  income  was 
in  fact  doived  from  short-tsrm 
investment.  Petitioner  argues  that, 
because  this  information  was  not 
verified,  the  Department  should 
disallow  this  d^ufdion. 

DOC  Position;  We  disa^ee  with 
petitioner.  We  verified  tl^  the  reported 
interest  income  eras  in  fact  derived  from 
short-term  investments. 

KJS 

Comment  15:  Prior  to  the  preliminery 
determinatkm,  IQS  informed  the 
Department  that  the  credit  expanse  for 
one  U.S.  olieervation  wet  sigpificsntly 
overstated  due  to  the  fiu3l  that  the  dollar 
amount  of  the  credit  expenee  had  been 
multiplied  by  an  inccHniKt  exchange  sate 
twice.  KIS  contends  that  the  Department 
should  revise  the  subject  oedit  expanro 
to  reflect  the  oorracted  amount 

Petitioner  argues  that  the  Department 
should  use  the  credit  expense  originally 
reported  far  this  sale  since  tespandeait 
ofiared  no  explanation  as  to  why  the 
noted  error  h^  not  bean  rapaaled  fri 
calculating  the  <3edit  mxpeom  for  other 
U.S.  saiee.  Petitioner  further  states  that 
the  Department  did  not  task  to  verify 
the  cxmected  cvadit  expanse. 

DOC  Position:  ¥19  hate  TBviatdIlba 
U.S.  dalabaea  to  reflect  die  change 
requested  by  KIS.  We  deteimiae  that 
respondent's  explanation  is  reesonable 
becamae  the  c»i(^nal  caecfit  expense 
reported  frxr  the  wub^iadt  ohearvetkm  was 
grossly  inflated  cxxnparod  with  that  of 
other  sales.  F^ntbennore,  sit  verificetion 
we  foauid  that  reepondent  did  not  repeat 
the  noted  eirois  in  calculating  the 
expenea  far  other  U.S.  sales. 

Comment  iC:  Petitfonar  omrtencle  that 
the  Department  should  inchide  in  KiS' 
home  mathat  salsa  Brting  sales 
identiftad  at  verification  that  were  aaade 
under  a  certain  unit  price  sgirwirnent 
and  shipped  during^dto  pei^  betvroeo 
responcimt’s  initiiii  rerpooss  and 
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supplemental  response  to  the 
Department’s  questionnaire.  Petitioner 
states  that,  given  the  respondent’s  lack 
of  candor  regarding  these  home  market 
sales,  the  Department  should  apply  as 
PIA  the  highest  margin  calculate  to 
each  U.S.  sale  of  a  such  or  similar 
product.  Petitioner  also  states  that  the 
Department  should  estimate  the  amount 
of  shipments  made  pursuant  to  this 
agreement  up  until  the  date  of 
verification  and  calculate  the  margins 
accordingly. 

KIS  claims  that  petitioner  erroneously 
refers  to  the  updated  shipments  as 
“sales”  under  an  "agreement.” 
Respondent  states  that  the  “sale”  was 
the  “agreement”  and,  thus,  these  were 
shipments  under  the  “sale.”  KIS 
contends  that  it  brought  the  subject 
shipments  to  the  Department’s  attention 
and  provided  all  infohnation  requested 
by  the  Department  at  verification. 
Respondent  also  notes  that  the 
Department  verified  the  completeness 
and  accuracy  of  the  updated  shipment 
information.  Respondent  states  ^at 
there  is  no  basis  in  the  record  or  in  logic 
for  the  Department  to  go  beyond  the 
date  of  KIS’  supplemental  response  and 
estimate  the  amount  of  wire  rope 
shipped  under  the  agreement  up  until 
the  date  of  verification. 

DOC  Position:  At  verification,  KIS 
identified  shipments  made  pursuant  to 
a  contract  negotiated  during  the  period 
of  investigation  that  had  occurred 
subsequent  to  the  date  of  the 
questionnaire  response.  We  verified  the 
accuracy  and  completeness  of  the 
additional  shipments.  ’The  shipments 
represent  a  small  percentage  of 
respondent’s  home  market  database. 
Accordingly,  for  this  determination,  we 
determine  that  the  addition  of  such 
shipments  to  respondent’s  home  market 
database  is  a  minor  revision  and,  as 
such,  does  not  warrant  the  application 
of  a  BLA  rate.  Furthermore,  we  are 
satisfied  that  respondent  provided  all 
information  required  by  the  Department. 

Comment  1 7:  Petitioner  contends  that 
the  Department  should  ensure  that  the 
classes  of  wire  rope  and  designs  of 
strand  categorized  under  "other”  are 
consistent  in  the  matching  of  such  or 
similar  home  market  mer^andise  to 
models  sold  in  the  United  States. 

KIS  states  that  the  Department  found 
KIS’  model  matches  consistent  with  the 
Department’s  methodology  at 
verification.  Respondent  also  states  that 
petitioner  has  failed  to  make  any 
specific  allegations  regarding  design  and 
strand  in  KIS’  product  matches  and, 
therefore,  has  waived  any  rights  it  has 
to  con^lain  on  this  issue. 

DOC  Position:  We  agree  with 
respondent  In  the  original 


questionnaire,  we  identified  the 
hierarchy  of  criteria  to  be  applied  in  the 
matching  of  similar  merchandise.  The 
Department  further  required  that  the 
cost  variance  for  physical  differences  in 
merchandise  be  accounted  for  and 
reported  under  the  difmer  field.  We  find 
KIS’  breakdown  of  each  criterion  for 
purposes  of  matching  such  or  similar 
merchandise  to  be  reasonable  and  in 
accordance  with  the  Department’s 
instructions.  Furthermore,  we  verified 
that  the  difmer  amounts  accurately 
reflect  the  cost  variance  of  physical 
differences  in  such  or  similar 
merchandise  and  that  the  cost  variances 
are  within  20  percent  of  the  cost  of 
manufacturing  of  U.S.  merchandise,  as 
required  by  the  Department’s 
questionnaire. 

Comment  18:  Petitioner  contends  that 
KIS  failed  to  identify  separately  all  sales 
of  PVC-coated  products  in  both  the  U.S. 
and  home  markets,  thereby  preventing 
the  Department  fi'om  making 
appropriate  model  matches  and  fi-om 
quantifying  adjustments  for  differences 
in  merchandise.  Petitioner  states  that  it 
is  inappropriate  to  bury  the  cost  of  a 
signific:ant  manufacturing  process  that 
results  in  a  physically  different  product 
in  a  claimeci  adjustment  for  “other 
movement  expenses.”  Petitioner  asserts 
that  the  Department  should  apply  a  BLA 
rate  (the  highest  margin  calculate  for 
any  sale  by  any  respondent)  to  each  U.S. 
sale  of  a  product  with  the  same  control 
number  as  the  PVC-coated  products 
identified  by  respondent.  Petitioner  also 
notes  that  the  PVC  contractor  could  be 
related  to  respondent,  thereby  calling 
into  question  the  validity  of 
re^ondent’s  reported  PVC  expenses. 

Finally,  petitioner  states  that  the 
respondent  failed  to  reveal  whether  any 
of  its  home  market  sales  involved  PVC- 
coated  wire  rope  and,  therefore,  the 
Department  should  reject  all 
information  provided  by  the  respondent 
for  its  home  market  sales  and  use  BIA 
instead. 

KIS  responds  that  it  properly 
included  the  actual  PVC-coated  fee 
amount  in  eacdi  relevant  U.S. 
observation  on  a  transaction-by¬ 
transaction  basis  in  the  field  for  other 
movement  expienses.  Respondent  notes 
that  the  original  questionnaire  did  not 
ask  respondent  to  segregate  PVC-coating 
expenses  nor  did  it  include  PVC-coating 
in  its  hierarchy  of  model  match  criteria. 
Respondent  states  that  the  Department 
verified  that  KIS  had  no  home  market 
sales  of  PVC-coated  steel  wire  rope 
during  the  POI. 

DOC  Position:  In  the  questionnaire, 
we  did  not  require  respondents  to  report 
separately  PVC-coating  expenses,  nor 
did  we  include  PVC-coating  in  the 


criteria  for  model  matches.  However,  we 
agree  with  petitioner  that  it  is 
inappropriate  to  accoimt  for  PVC- 
coating  as  an  “other  movement 
expense.”  PVC-coating  is  a 
manufacturing  expense  and,  as  such, 
should  be  accounted  for  in  the  di  finer 
amount  assigned  to  each  U.S.  sale  of  a 
PVC-coated  product.  Therefore,  for  each 
PVC-coated  product  sold  in  the  United 
States,  we  have  deducted  PVC-coating 
expense  from  the  field  “other  movement 
expenses”  and  added  the  expense  to  the 
corresponding  difmer  amount.  Where 
the  U.S.  sale  of  a  PVC-coated  product 
could  not  be  matched  to  a  home  market 
item,  we  added  the  PVC-coating 
expense  to  the  CV  of  the  model.  Because 
this  adjustment  constitutes  a  minor 
revision,  we  reject  petitioner’s 
contention  that  we  apply  a  BIA  rate  to 
each  U.S.  sale  of  a  product  with  the 
same  control  number  as  the  PVC-coated 
sales. 

We  verified  that  respondent  had  no 
sales  of  PVC-coated  products  in  the 
home  market.  We  also  verified  that  the 
outside  PVC  contractor  was  not  related 
to  respondent.  Therefore,  we  reject 
petitioner’s  contention  that  the 
Department  should  reject  all 
information  provided  by  the  respondent 
for  its  home  market  sales  and  use 
instead  the  best  information  available. 

Comment  19:  Petitioner  states  that 
KIS  reported  nothing  more  than  the 
maturity  date  of  the  discounted 
promissory  notes  as  the  date  of  payment 
for  home  market  sales  and  failed  to 
provide  complete  details  of  such  notes 
as  required  by  the  Department’s 
supplemental  questionnaire.  Thus, 
petitioner  contends  that  the  Department 
should  calculate  home  market  credit 
expense  utilizing  the  shortest  number  of 
days  outstanding  for  any  home  market 
sale  as  BIA. 

Petitioner  also  notes  that  KIS  reported 
credit  expenses  based  on  an  estimated 
number  of  days  outstanding  for  those 
sales  not  paid  for  as  of  the  date  of  the 
supplemental  questionnaire.  Petitioner 
contends  that,  at  a  minimum,  the 
Department  should  reject  respondent’s 
estimate  of  number  of  days  outstanding 
and  apply  the  shorter  of  the  average 
period  of  time  between  shipment  and 
payment  for  (a)  that  customer  or  (b)  all 
home  market  sales. 

KIS  maintains  that  it  did  not  simply 
report  the  maturity  dates  of  the  notes 
but,  rather,  that  it  calculated  the  date  of 
payment  on  these  notes  by  applying  a 
FIFO  methodology  to  the  maturity  dates 
of  the  promissory  notes  to  derive  a  date 
of  payment  on  a  transaction-specific 
basis.  Respondent  notes  that  the 
Department  verified  KIS’  calculation  of 
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days  outstanding  and  found  no 
discrepancies. 

As  to  sales  with  no  date  of  payment, 
respondent  contends  that  the 
Elepartment  verified  a  chart  of  pay  dates 
for  sales  updated  since  the 
supplemental  questionnaire  response 
and  that  these  verified  pay  dates  should 
be  used  for  those  sales. 

DOC  Position:  Since  KIS  maintains  an 
open  accounts  receivable  system,  such 
that  it  is  not  possible  to  match  invoices 
to  specific  payments,  we  find 
respondent’s  reporting  of  the  date  of 
payment  based  on  a  FIFO  methodology 
to  be  reasonable.  The  Department 
examined  this  methodology  at 
verification  and  found  no  discrepancies. 

At  verification,  respondent  provided 
the  Department  with  a  chart  of  actual 
payment  dates  for  sales  originally 
reported  with  no  date  of  payment.  We 
verified  the  actual  number  of  days 
outstanding  for  sales  selected  from  this 
chart  in  order  to  ascertain  the 
reasonableness  of  respondent’s  estimate 
of  number  of  days  outstanding.  Because 
the  estimate  of  credit  days  fell  within 
the  range  of  the  actual  days  outstanding 
for  the  sample  sales  verified,  we 
consider  respondent’s  estimate  of 
number  of  days  outstanding  to  be 
reasonable.  Therefore,  we  have  used 
respondent’s  estimates  of  dates  of 
payment  in  the  calculation  of  home 
market  credit  expenses  for  sales 
reported  with  no  date  of  payment. 

Comment  20:  Petitioner  claims  that 
KIS  failed  to  account  for  the  short-term 
financing  it  receives  from  the 
discounting  of  letters  of  credit  issued  in 
payment  of  sales  to  the  United  States 
and  other  export  markets  in  its 
calculation  of  the  average  interest  rate 
for  home  market  credit  expenses.  Thus, 
petitioner  contends  that  the  Department 
should  use  petitioner’s  estimated  short¬ 
term  financing  interest  rate  of  five 
percent  as  the  home  market  interest  rate. 
At  a  minimum,  petitioner  asserts  that 
the  Department  should  include  the 
estimated  interest  rate  for  short-term 
financing  in  the  calculation  of  the 
average  interest  rate. 

Assuming  that  the  respondent  had  not 
availed  itself  of  the  estimated  five 
percent  financing  available,  petitioner 
contends  that  the  Department  should 
use  the  interest  rate  which  KIS  claims 
to  have  paid  on  discounted  notes,  rather 
than  the  interest  rate  calculated  by 
respondent.  Petitioner  cites  Carbon 
Steel  Wire  Rod  from  Brazil:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (Carbon  Steel]  to  support  its 
'irgument-  48  FR  43202,  43204 
(September  22, 1983). 

KIS  responds  that  it  properly 
calculated  an  average  short-term  interest 


rate  for  home  market  credit  expenses 
and  that  the  Department  verified  the 
accuracy  of  this  calculation.  Respondent 
states  that  the  Department’s  policy  is  to 
use  a  home  market  interest  rate  based  on 
the  company’s  actual  home  market 
borrowing  practice.  KIS  contends  that 
there  is  no  basis  in  fact,  law,  or  logic  for 
substituting  or  including  a  U.S.  interest 
rate  in  the  calculation  of  home  market 
credit  expenses  when  the  respondent 
has  actual,  arm’s-length,  verified 
borrowings  in  the  home  market. 

Regarding  petitioner’s  argument  that 
the  Department  should  use  the  interest 
rate  claimed  for  discounted  notes.  KIS 
states  that  it  properly  included  the 
interest  which  it  paid  on  discounted 
notes  in  the  calculation  of  a  domestic 
interest  rate.  Respondent  argues  that 
Carbon  Steel  is  inapposite  and  that  the 
interest  rate  paid  on  discounted  notes 
applies  only  to  those  notes  which  are 
discounted,  not  to  notes  which  are  kept 
to  maturity,  or  to  other  payment 
arrangements. 

DOC  Position:  We  agree  with 
respondent.  To  the  extent  that  interest 
expense  can  be  isolated  for  home  market 
sales,  we  find  it  inappropriate  to 
include  interest  expense  for  export  sales 
in  the  calculation  of  a  domestic  interest 
rate.  Thus,  we  find  respondent’s 
calculation  of  a  domestic  interest  rate  to 
be  reasonable,  and  found  no 
discrepancies  in  respondent’s 
methodology  at  verification. 

We  agree  with  respondent  that  it 
properly  included  the  interest  paid  on 
discounted  notes  as  well  as  that  paid  on 
short-term  loans  and  overdrafts  in  the 
calculation  of  the  average  short-term 
interest  rate  for  home  market  sales,  and 
that  the  interest  on  such  notes  should 
not  be  the  sole  determinant  of  the 
domestic  interest  rate.  Carbon  Steel  is 
inapposite  because,  in  that  case,  the 
Department  was  able  to  obtain  the 
actual  interest  expense  for  each  U.S. 
sale  whereas,  here,  the  respondent  is 
imputing  interest  expense  for  each 
home  market  sale. 

Comment  21:  Petitioner  contends  that 
respondent  failed  to  accoimt  for  the 
period  of  time  between  the  negotiation 
of  shipping  documents  and  date  of 
shipment  in  its  calculation  of  the 
number  of  days  outstanding  for  U.S. 
credit  expenses.  Thus,  petitioner 
concludes  that  the  Department  should 
make  an  adjustment  to  credit  expense  to 
account  for  this  period.  Petitioner 
further  contends  that  the  Department 
should  calculate  the  credit  expense  for 
this  period  using  the  reported  home 
market  interest  rate. 

KIS  responds  that,  as  verified  by  the 
Department,  its  U.S.  credit  expense  is 
actual  rather  than  imputed,  thereby 


rendering  the  time  period  between 
shipping  and  negotiation  irrelevant. 

DOC  Position:  We  verified  that  the 
respondent  reported  actual  credit 
expenses  inciured  for  sales  to  the 
United  States.  ’Thus,  we  agree  with 
respondent  that  the  time  period  between 
negotiation  and  shipment  is  irrelevant. 

Comment  22:  Petitioner  contends  that 
a  revised  estimate  of  the  number  of  days 
outstanding  was  not  profiered  at 
verification.  Thus,  petitioner  concludes 
that  the  Department  should  calculate 
credit  expenses  for  these  U.S.  sales 
based  upon  an  estimate  of  20  credit 
days.  I 

KIS  states  that  it  presented  a  revised  ! 
estimate  of  the  number  of  days  i 

outstanding  for  these  U.S.  sales  at  1 

verification.  ] 

DOC  Position:  The  respondent  J 

presented  at  verification  a  revised  ] 

estimate  of  the  number  of  days 
outstanding  for  U.S.  sales  with  certain 
payment  terms,  which  we  verified  and 
found  to  be  accurate.  Accordingly,  we 
have  adjusted  the  U.S.  database  to 
reflect  IGS’  revised  estimate  of  the 
number  of  days  outstanding  for  those 
U.S.  sales  with  certain  payment  terms. 

Comment  23:  Respondent  reported 
"less”  charges,  L/C  advice  fees, 
monogram  fees,  and  PVC-coating  fees  as 
other  movement  expenses.  “Less” 
charges  are  incurred  when  the  L/C 
opening  bank’s  payment  to  the  L/C 
advising  bank  is  either  untimely  or 
insuflicient.  Petitioner  contends  that 
respondent  improperly  allocated  other 
movement  expenses  over  the  value  of 
total  export  sales  rather  than  U.S.  sales. 
Petitioner  asserts  that,  at  a  minimum, 
the  monogram  fee  should  be  allocated 
over  U.S.  sales. 

KIS  responds  that  "less”  charges  and 
L/C  advice  fees  apply  to  all  export  sales 
and  that  the  monogram  fee  applies  to 
export  sales  other  than  the  those  made 
to  the  United  States.  'Thus,  respondent 
concludes  that  these  charges  and  fees 
were  properly  allocated  over  all  export 
sales. 

DOC  Position:  We  agree  with 
respondent.  We  verified  that  "less” 
charges  and  L/C  advice  fees  for  all 
exports  were  used  in  the  allocation  of 
other  movement  expenses.  Also,  the 
record  does  not  indicate  that  the  subject 
monogram  fee  applies  solely  to  products 
sold  in  the  United  States.  Therefore,  we 
determine  that  other  movement 
expenses  were  properly  allocated  over 
all  export  sales.  See  Comment  18  for  a 
discussion  of  PVC-coating  expenses. 

Comment  24:  KIS  provided  estimates 
of  movement  charges  for  those  sales  not 
shipped  as  of  the  date  of  the 
supplemental  questionnaire.  For  those 
sales  with  no  date  of  payment,  KIS 
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reported  estimated  credit  expenses. 
Petitioner  conteods  that,  based  on  the 
record,  respondent's  estimated  U.S. 
charges  were  understated  by  significant 
amounts  and,  therefore,  the  Department 
should  reject  sudi  estimates  and  apply 
as  BIA  the  highest  reported  expense  for 
each  U.S.  sale. 

As  to  home  market  sales,  petitioner 
assumes  that  estimates  were  overstated 
to  the  same  degree  that  U.S.  sales  were 
understated.  tI^s.  petitioner  concludes 
that  the  Department  should  reject  such 
estimates  and  apply  as  BIA  the  lowest 
reported  expense  fm  each  home  market 
sale. 

KIS  states  that  estimates  are  the  best 
approximation  which  one  can  make 
regarding  an  unknown  figure  and,  based 
on  the  record,  its  estimates  were 
astonishingly  close  to  the  actual  figures. 
Respondent  also  states  that  the 
Department  verified  estimated  home 
market  charges  and  should,  therefore, 
reject  petitioner’s  assertion  that  the 
lowest  reported  expense  should  be 
applied  to  each  home  market  sale. 

DOC  Position:  Based  on  our 
verification  of  estimated  expenses  for 
U.S.  sales  and  estimated  payment  dates 
for  home  maricet  sales,  we  find 
respondent’s  estimates  to  be  accurate 
and,  therefore,  have  employed  them  in 
this  final  determination. 

KIS  Cost  Comments 

Comment  25:  Petitioner  claims  that 
KIS  used  an  incorrect  period  to  report 
its  costs.  Ck:tober  1991  through  March 
1992.  when  the  period  of  investigation 
is  November  1991  through  April  1992. 

KIS  states  that  the  primary  reason  it 
elected  to  report  costs  from  October 
1991  to  March  1992  was  to  match  costs 
to  sales  made  during  the  PCH. 
Respondent  argues  that  the  inventory 
holding  period  of  one  month  horn 
production  to  sliipment  was  accurately 
applied  to  match  the  cost  of  production 
to  sales  during  the  POI. 

DOC  Position:  We  disagree  with 
petitioner.  KIS  requested  a  shift  in  the 
reporting  period  by  one  month  which 
the  Deportment  allowed  since  there  was 
no  indication  of  inflation  or  other 
factors  which  would  impiact  the 
manufacturing  costs.  We  reviewed  the 
price  level  at  verification  between  the 
two  months  in  question  and  determined 
that  there  was  no  significant  difference 
in  costs  for  those  two  months. 

Comment  26:  Petitioner  states  that 
respondent’s  classification  of 
communication,  entertainment,  and 
miscellaneous  expenses  as  fixed 
overhead  is  incorrect.  Petitioner  asserts 
that  tnese  expenses  should  be  classified 
as  C&A. 


Respondent  contends  that  the  costs 
and  the  allocation  methodology  were 
verified  and  petitioner  ofiers  no 
compelling  reason  why  these  verified 
costs  should  not  be  classified  in  KIS's 
response  as  they  are  classified  in  its 
normal  accounting  records  which  are 
consistent  with  Korean  GAAP. 

DOC  Position:  We  agree  with 
respondent  During  verification,  KIS 
explained  that  costs  that  did  not 
generally  vary  with  production  were 
classified  as  fixed  overhead  costs.  KIS 
classified  as  general  and  administrative 
costs  those  costs  which  related  to  the 
activities  of  the  company  as  a  whole, 
rather  than  solely  to  the  production 
process.  We  find  these  classifications  to 
be  reasonable  and  consistent  with  KIS’ 
norma!  accounting  system. 

Comment  27:  Petitioner  claims  that 
there  is  no  evidence  to  support  KIS’ 
assertion  that  subcontract  services 
provided  by  related  parties  were 
provided  at  arm’s-len^h  prices. 

Respondent  states  that  the  percentage 
of  total  material  cost  jxirchased  from 
related  suppliers  during  the  POI  was 
immaterial  and  not  at  prices  below 
those  paid  to  unrelated  processors. 

DOC  Position:  Whether  the 
subcontract  services  provided  by  related 
parties  were  at  arm’s-length  prices  is 
irrelevant.  We  examined  the  total 
amount  of  materials  purchased  from 
related  suppliers.  We  determined  that 
the  amount  of  material  inpmt  from 
related  suppliers  was  of  such  an 
inconsequential  amount  relative  to  the 
total  cost  of  production,  that  it  could  not 
have  had  an  impact  on  the  final 
determination. 

Man  Ho 

Comment  28:  Petitioner  contends  that 
Man  Ho  failed  to  explain  or  account  for 
a  revision  to  total  home  market  sales 
value  submitted  subsequent  to 
verification.  Petitioner  claims  that  this 
revision  constitutes  a  i>ew  response  and 
that  the  response  should  be  rejected. 
Alternatively,  because  the  calculation  of 
credit  expense  depends  in  part  on  total 
home  market  sales,  petitioner  argues 
that  the  Department  should  reject 
respondent’s  claimed  adjustment  for 
home  market  credit  expenses. 

Man  Ho  states  that  it  explained  and 
accounted  for  its  revised  total  of  home 
market  sales  prior  to  commencement  of 
verification  end  that  the  Department 
verified  such  revised  data. 

DOC  Positron  .'Upon  commencement 
of  verification,  Man  Ho  provided  the 
Department  with  a  list  of  corrections. 
Among  these  corrections  was  a  revised 
total  home  market  sales  value  to  be  nsed 
in  the  calculation  of  home  market  credit 
expenses.  This  correction  was  made 


pursuant  to  the  discovMy  of  a  minor 
clerical  error.  Man  Ho  also  identified 
additional  shipments,  pursuant  to  a 
contract  negotiated  during  the  POI,  that 
had  occurr^  subsequent  to  the  date  of 
the  questionnaire.  We  verified  both  the 
correction  and  additional  shipments. 

We  consider  these  changes  to  be  minor 
revisions  of  the  home  market  database 
and  we  do  not  believe  rejection  of  the 
response  is  warranted. 

Although  the  total  value  of  home 
market  sales  was  not  adjusted  to 
account  for  the  additional  shipments  in 
the  calculation  of  an  accounts  receivable 
turnover  rate,  we  have  determined  that 
the  addition  of  such  ^ipments  has  an 
insignificant  impact  on  the  calculation 
of  credit  expenses.  Therefore,  we  have 
used  the  accounts  receivable  turnover 
rate  reported  by  respondent  for 
purposes  of  calculating  home  meirket 
credit  expenses. 

Man  Ho  Coat  Comments 

Comment  29:  Petitioner  states  that 
Man  Ho  improperly  offset  the  interest 
component  of  COP  by  the  amount  at 
which  interest  income  earned  from 
short-term  investment  of  working 
capital  exceeded  total  interest  expense 
during  the  fiscal  j-ear.  Thus,  petitioner 
claims  that  general  interest  expense 
should  be  set  equal  to  zero  for  purposes 
of  calculating  COP. 

Man  Ho  argues  that  all  interest 
income  from  short  term  investments 
should  be  deducted  from  the  calculation 
of  interest  expense.  Respondent  asserts 
that  the  mere  fact  that  income  happens 
to  exceed  expenses  is  not  a  reasonable 
basis  for  treating  a  portion  of  the  income 
differently. 

DOC  Position:  We  agree  with 
petitioner.  Short-term  interest  income 
related  to  production  is  an  offset  to 
interest  expense,  not  to  COP  and, 
therefore,  can  only  be  used  to  reduce 
total  interest  expense  to  not  less  than 
zero.  See  Frozen  Concentrated  Orange 
Juice  From  Brazil:  Final  Results  of 
Administrative  Review,  55  FR  26721, 
26723  (1990).  Therefore,  v/e  have  set 
general  interest  expense  equal  to  zero 
for  purposes  of  calculating  COP. 

Comment  30:  Petitioner  states  that 
Man  Ho  improperly  identified  certain 
fixed  overhead  expenses  as  variable 
overhead  exprenses.  Petitioner  also 
claims  that  respondent  improperly 
allocated  some  of  these  expenses  to 
G&A. 

Respondent  maintains  that  fixed 
overhead  expenses  were  properly 
classified  in  accordance  with  the 
Department’s  cost  questionnaire. 

uOC  Position:  We  agree  with 
respondent,  ft  is  immaterial  whether 
fertory  overhead  expenses  are 
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categorized  as  fixed  or  variable  because 
both  are  ultimately  added  to  COP. 

During  verification,  respondent 
explained  that  portions  of  repairs, 
maintenance,  taxes,  dues,  insurance  and 
vehicle  maintenance  expenses  varied 
with  production.  Man  Ho  classified  as 
fixed  overhead,  those  costs  that 
generally  did  not  vary  with  production. 
Man  Ho  classified  general  and 
administrative  costs  as  those  costs 
which  related  to  the  activities  of  the 
company  as  a  whole  rather  than  solely 
to  the  production  process.  We  find  these 
classifications  to  be  reasonable  and 
consistent  with  Man  Ho’s  normal 
accounting  system  under  Korean  GAAP. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  for  Man  Ho  of  all  entries  of 
steel  wire  rope,  as  defined  in  the  “Scope 
of  Investigation”  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  30, 1992,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
We  are  not  ordering  suspension  of 
liquidation  of  entries  of  steel  wire  rope 
produced  by  KIS  or  YHC.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/producer/exporler 

Weighted-aver¬ 
age  margin  per¬ 
centage 

Korea  Iron  &  Steel  Wire,  Ltd . 

0.23  {de 
minimis). 

Man  Ho  Rope  Mfg.  Co.,  Ltd . 

1.51. 

Young  Heung  Iron  &  Steel  Co., 

0.10  {de 

Ltd. 

minimisl). 

All  Others . 

1.51. 

Exclusion  of  KIS  and  YHC 
Normally,  the  Department  will 
exclude  from  the  application  of  an 
antidumping  duty  order  a  producer 
found  to  have  a  de  minimis  or  zero 
weighted-average  dumping  margin 
during  the  POI.  19  CFR  353.21(c).  The 
Department’s  final  determination 
resulted  in  de  minimis  dumping 
margins  for  KIS  and  YHC.  However,  the 
Department  is  currently  drafting 
proposed  regulations  which  would 
eliminate  exclusions.  In  this  case,  the 
Department  is  concerned  about  the 
possibility  that  numerous  small 
producers  of  Korean  steel  wire  rope 
could  start  to  funnel  sales  of  their 


merchandise  through  KIS  or  YHC  and 
evade  any  antidumping  order  which 
might  result  firom  this  investigation.  The 
Department’s  proposed  regulation  will 
address  this  problem  and  the  practice  of 
excluding  firms  from  an  order  based  on 
a  negative  fair  value  determination  for 
that  firm. 

In  the  meantime,  the  Department 
wants  to  make  clear  that  when  KIS  and 
YHC  are  excluded  from  an  antidumping 
duty  order  on  steel  wire  rope  frum 
Korea,  this  exclusion  will  apply  only  to 
steel  wire  rope  which  is  bo^  produced 
and  sold  by  KIS  or  YHC  to  the  United 
States.  We  will  review  import  statistics 
and  work  closely  with  the  U.S.  Customs 
Service  to  ensure  that  other  producers 
are  not  making  sales  through  KIS  or 
YHC  to  evade  an  order  and  to  ensure 
that  entry  documentation  identifies  the 
producer  of  the  steel  wire  rope. 

The  Department  has  the  authority  to 
conduct  a  changed  circumstances 
review  to  determine  whether  KIS  or 
YHC  is  reselling  steel  wire  rope 
produced  by  other  companies  in  Korea. 
We  will  immediately  initiate  a  review  if 
we  have  reason  to  believe  that  the 
integrity  of  the  order  on  Korean  steel 
wire  rope  is  threatened  as  a  result  of 
such  evasion.  A  preliminary  or  final 
affirmative  finding  could  result  in  the 
suspension  of  liquidation  of  all  entries 
of  IGS  or  YHC,  as  appropriate. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  of  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  February  12, 1993. 

[oseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-4057  Filed  2-22-93;  8:45  am] 
WLUNQ  CODE  3S10-08-P 


National  Ocaanic  and  Atmoapharic 
Adminiatratlon 

Endangered  Speclee;  Permita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearing  in 
Boise,  Idaho  on  an  application  for  a 
permit  for  scientific  research  and  to 
enhance  the  survival  of  an  endangered 
species  and  extension  of  the  comment 
period  (P504B). 

SUMMARY:  On  January  26, 1993,  (58  FR 
6116)  NMFS  annoimced  the  receipt  of 
an  application  for  scientific  research 
and  to  enhance  the  survival  of  an 
endangered  species  from  the  U.S.  Army 
Corps  of  Engineers  (Corps),  Walla  Walla 
District.  'The  applicant  requests 
authorization  to  collect  and  transport 
juvenile  Snake  River  sockeye  salmon 
[Oncorhyncbus  nerka)  and  juvenile 
Snake  River  spring/summer  and  fall 
Chinook  salmon  (O.  tshawytscba) 
around  mainstem  dams  and  associated 
downstream  reservoirs  on  the  Snake  and 
Columbia  Rivers  for  the  purpose  of 
increasing  their  chances  of  survival  over 
the  alternative  of  in-river  passage,  given 
current  in-river  conditions.  The  Corps 
proposes  to  route  the  fish  to  raceways 
and  then  load  them  into  trucks  or  barges 
for  transportation  and  release  below 
Bonneville  Dam.  Subsets  of  salmon 
collected  for  transportation  and 
additional  listed  salmon  will  be  used  for 
smolt  monitoring  and  research 
purposes.  Collection  and  transportation 
of  juvenile  salmon  is  proposed  to  occur 
March  25  through  October  31  at  Lower 
Granite,  Little  Goose,  and  Lower 
Monumental  dams,  and  March  25 
through  December  31  at  McNary  Dam. 
The  requested  duration  of  the  pmrmit  is 
March  25  through  December  31, 1993. 

This  hearing  is  in  addition  to  the 
public  hearing  scheduled  for  February 

25. 1993,  in  Portland,  Oregon  (58  FR 
7213).  Anyone  wishing  to  make  a 
presentation  at  the  public  hearing 
should  register  upon  arrival  and  be 
prepared  to  provide  a  written  copy  of 
their  testimony  at  the  time  of 
presentation.  Depending  on  the  number 
of  persons  wishing  to  speak  a  time  limit 
may  be  imposed. 

DATES:  The  public  hearing  is  scheduled 
for  March  10, 1993,  from  6  p.m.-9:30 
.m.,  or  until  all  comments  have  been 
eard,  at  the  Boise  Interagency  Fire 
Center  Auditorium,  3905  Vista  Avenue, 
Boise,  Idaho.  The  comment  period  on 
this  application  is  extended  to  March 

13. 1993,  to  allow  commentors  the 
opportunity  to  respond  to  concerns 
voiced  at  the  public  hearing. 
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AD0RE58CS:  Send  written  comments  to 
the  Director,  Office  of  Protected 
Resources,  National  Marina  Fisheries 
Service.  1335  East-West  ffighway,  suite 
8268,  Silver  Spring,  MD  20910. 

Documaats  sobmktad  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  suite  826ft,  Silver 
Spring,  MD  20910  (301/713^2322); 
and 

Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ava, 
room  620.  Portland.  OR  97232  (503/ 
230-5400). 

FOR  FURTHiA  INFOfMMTIOM  CONTACT: 
Robert  C  Zrobro,  Office  of  Protected 
Resoufices.  Kami  Hohz.  Environmental 
and  Technical  Services  DtvisiaD. 

Dated:  February  17, 1993. 

Nancy  Foster, 

Director,  Office  of  Protected  Besoutces. 

IFl  Doc.  92-4102  Filed  2-19-93: 10:35  am) 

BILUNO  COBE  SSie-2S-lt 


NatkMMl  Marine  nahertea  Sarvtee; 
Endangarad  Spactea;  Application  for 
Modulation  to  a  Scientific  Research 
Pernrrtl;  DavW  Naiaon,  Coaatal  Ecology 
Group,  Envtronmanlal  Laboratory, 
Waterways  Experiment  Station,  U.& 
Army  Corps  of  Enginaera  (Permit  No. 
777) 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
Modification  to  a  Scientific  Research 
Permit  to  t^e  endangeied  species  as 
authorized  by  the  Endanger^  Species 
Act  of  1973  (16  U.S.C  1531-1543)  and 
the  National  Marine  Fisheries  Service 
(NMFS]  regulations  governing 
endangered  fish  and  wildlife  permits 
(50  CFR  part  217-222). 

1.  Applicant:  David  A.  Nelson,  Coastal 
Ecology  Group,  Environmental 
Laboratory,  USAE  Waterways 
Expariment  Station,  Vicksburg,  MS 
39160. 

2.  Type  of  Permit:  Scientific  Research 

3.  Name  aad  Number  of  Species:  0-10 
Kemp’s  Ridley  Sea  Turtles, 
Lepidochelys  kempi  215  Loggerhead 
Sot  Turtles,  Caretta  caretta 

4.  Type  of  Take:  The  applicant  proposes 
to  conduct  radio  and  sonic  telemetry 
studies  on  toggertiead  and  Kemp’s 
ridley  sea  turtles  to  assess  die  baseline 
behavior  of  sea  turtles  in  dredged 
channels  and  the  behavior  of  see 
turtles  relocated  from  dredged 
channels  in  the  SouAeastem  United 
States.  'The  applicant  will  also 


implement  a  satellite  telemetry  study 
to  determine  the  seasonal  migiation  of 
SOT  turtles  into  and  out  of  dredged 
material  channels.  The  above 
information  will  be  used  to  determine 
behavioral  patterns  with  the  p>otential 
for  prevention  of  sea  turtle 
impingement  by  the  hopper  dredge. 
Animals  will  be  captured  directly 
with  dedicated  trawlers,  and  tows 
win  consist  of  30  minutes  or  less 
bottom  time. 

5.  Location  and  Duration  of  Activity: 
These  telemetric  research  activities 
will  be  conducted  in  the  spring,  fall 
and  winter  of  1993.  All  of  the 
investigations  during  this  period  will 
t^e  place  in  die  entrance  channels  of 
Charleston,  Savaimcdi,  and  Kings  Bay, 
Georgia,  as  well  as  Canaveral,  Floricfo. 
Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  NMFS,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hi^way,  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on.  this 
particular  application  would  be 
appropriate.  The  holding  of  sucli  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources,  hfldFS,  NOAA,  1335  East- 
West  Highway,  SSMC  #1,  room  6266. 
Silver  Spring,  Maryland  20910,  (301/ 
713-2219);  and  EMrector,  Southeast 
Region,  NOAA,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida 
33702. 

Dated:  February  11, 1993. 

Nancy  Faster, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 
(FR  Doc.  93-4103  Filed  2-22-93;  8:45  am] 

BILUNO  COOT 


Marine  Mammala 

AGENCY:  National  Marine  FishecLes 
Service,  (NMFS),  NOAA,  Commerce. 
ACTION:  Requests  to  modify  permits 
(P36ftB>and  (P66C). 

SUMMARY:  Notice  is  hereby  given  that 
the  following  Permit  Holders  have 
requested  a  modification  to  their  Permit 
issued  under  the  authority  of  the  Marine 


Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  and  the  Regulations 
Governing  the  Taking  and  ImportiRg  of 
Marine  Mammals  (50  CFR  part  216). 

James  T.  Harvey,  Ph.D.,  Assistant 
Professor,  Moss  Landing  Marine 
Laboratories,  P.O.  Bc»(  450,  Moss 
Landing,  CA  95039-0450  (P366B). 

Permit  No.  737  issued  on  May  8, 1991 
(56  FR  22402)  authorizes  the  capture, 
blood  sampling  flipper  and  radio 
tagging  and  the  injection  of  tetracycline 
on  up  to  100  harbor  seals  {Phoca 
vitulinal  annually  and  to  incidentally 
harass  up  to  550  harbor  seals  while 
capturing  animals  and  collecting  fecal 
samples.  The  Perraitee  lequOTts  a 
modification  to  the  Permit  to  allow 
removal  of  three  small  (each  O.lQg) 
biopsy  samples.  The  samples  will  be 
used  to  monitor  organic  pesticide  levels 
that  will  ccHnpliment  those  using  blood. 

Alaska  Department  of  Fish  and  Game, 
P.O.  Box  3-2000,  Juneau,  AK  99802 
(P66G). 

Permit  No.  770  issued  on  March  20, 
1992  (57  FR  10649}  authorizes  up  to  200 
harbor  seals  [Phoca  vitulirya]  and  100 
spotted  seals  [Phoca  largha)  to  he 
captured,  restrained,  blood  sampled, 
and  flipper  tagged.  Of  these:  Up  to  100 
harbor  seals  and  50  spotted  seals  may  he 
equipped  with  satellite-linked  platform 
transmitter  terminals  (PTTs)  and/or 
VHF  telemetry  and  released;  and  up  to 
10  harbor  seals  and  five  (5)  spotted  seals 
may  be  unintenlionally  killed.  Up  to 
500  harbor  seals  and  500  spotted  seek 
may  be  unintentionally  harassed  over  a 
4-year  period  while  conducting  the 
authorized  activities. 

The  Ptermittee  requests  the  following 
modifications  to  the  Permit:  (a) 
Expansion  of  the  study  location  to 
include  the  waters  of  southeast  Alaska 
from  Cape  Sjiencer  to  Dixon  Entrance; 

(b)  deletion  of  the  permit  requirement 
that  not  more  than  50%  of  the  subject 
animals  be  taken  in  any  one  year;  (c) 
substitution  of  Temple  tags  with 
miniature  VHF  radios  attadied  for 
Allflex  tags;  and  (d)  collection  of 
additional  samples  from  200  harbor 
seals  (i.e.,  nasal,  oral,  genital,  and  rectal 
swabs:  a  blubber  biopsy;  flipper 
punches;  a  vibrissae  and  piece  of  a  daw, 
urine;  and  colon  contents  (by  enema) 
and  stomach  contents  (by  lavage)  and 
100  spotted  seels  (i.e.,  a  WubbOT  biopsy; 
flipper  punches;  a  vihrassae  and  piece 
of  claw);  and  urine.  The  Permittee  also 
requests  authorfzation  to  continue 
research  as  required  by  Special 
Condition  B.l.e.  of  the  Permit. 
ADDRE^ES:  Written  data  or  views,  or 
requests  for  a  public  hearing  on  this 
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modification  neqaeM  ■faouM  b> 
submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  I^AA,  tJ.S. 
Department  af  Commerce,  1335  East- 
West  H%vv^  room  7324.  Silvar  Spring 
Maiyland  2091X).  within  30  dajrs  of  tM 
publication  of  this  notice. 

Documents  submitted  in  connection 
with  tiiese  Pemuts  and  modification 
requests  ana  avalsUs  for  review,  hy 
appointment,  in  the  Permits  Diviskm, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  7324,  ^ver  SjMmg. 
MD  20901  (301/713-2289); 

(P368B)— Director,  Soutiiwest  Region, 
National  Marine  Fisheries  SOTvice, 
NOAA,  sot  West  Ocean  Boulevard, 
suite  4200,  Long  Beadi,  CA  90B02- 
4213  (310/980-4015>,  and 
{P66G)— Director,  Alaska  Region, 
National  Marine  Fisheries  Service, 
NOAA,  Federal  Annex.  9109 
Mendenhall  Mall  Rd..  suite  6,  Juneau. 
AK  99602  (907/586-7221). 

Dated:  February  12, 1993. 

Nancy  Faster, 

Director,  Office  of ’Protected  Besources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  93-4098  Filed  2-22-93;  8:45  am) 
BiujHB  CODE  ssie-aa-ai 


DEPARTMENT  OF  ENERGY 

Certification  ol  the  flodielOigiMl 
Condition  of  The  Aibnwy  Research 
Center  in  Albany,  OR 

AGENCY;  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy. 

AcnON:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy  has 
oorapleted  mdiohigioal  surveys  and 
taken  remedial  action  to  decontaminate 
process  buildings  and  surroundings  at 
the  Albany  Research  Center  in  Alltony, 
Oregon.  The  property  was  found  to 
contain  quantities  of  radiological 
material  from  work  performed  for  the 
Manhattan  Engineer  District,  Atomic 
Energy  Commission,  and  Energy 
Research  and  Development 
Administration. 

FOR  FURTHER  MFORMATXW  CONTACT: 
James  j.  Fiore,  Director,  Office  of  Eastern 
Area  Programs,  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM-42),  U.5.  Department  of  Energy, 
Washington.  DC  20585.(301)  903-8141. 
SURPIEMGNTARY  MRMnUTION:  The 
Department  of  Energy  (DOE),  Office  of 
Environmental  Restoration  and  Weele 
MaBagemant,  Office  of  Eaatera  Aree 
Programs.  Divimon  of  Off-Site  Prqgreraa, 


has  iaplattreuBud  e  reeaediai  ecticiB 
project  at  the  A/fcony  Beeerech  CaiAer 
(ARC)  in  AJbauy,  Oregon  (City  of 
Albaey,  Deed  fifrek  161,  page  421, 
#17277),  as  pKt  of  the  Feni^y  Utilised 
Sites  Ramei^  Action  ftogsam 
(FUSRAP).  Ihe  cdijactive  the  program 
is  to  identify  and  clean  up  or  othamire 
control  sites  whace  roeidual  radioective 
contamixMtion  reaMins  from  activities 
carried  out  mder  ooniract  to  DOE*a 
statutory  predaceesor  egwidea.  i^.,  the 
Manhattan  Engiiieor  Dtetrict  (MED),  the 
Atomic  Energy  Coiamiesioa  (MBC).  and 
the  Energy  Raaeaach  and  Development 
Adminiateetkin  (ERDA).  In  June  1983, 
/tRC  was  ftnareHy  dasignated  by  DOE 
for  cleanup  nndar  FUSRAP. 

ARC  waseataUished  in  1943  to 
investigate  kuunratrm  approaches  for 
developing  strata^  miaeinl  vesowoes 
in  the  United  States,  redudag  costs  for 
metaJlurgicai  aMnufroturing  processes, 
developing  materials  to  fight  conrosion, 
and  other  activities  relevant  to 
metallurgical  Teaeacch. 

Various  opemtioBS  involving 
radioactive  materials  have  been 
conducted  at  ARC.  From  1948  to  1956, 
ARC  conducted  work  for  AEC  involving 
the  melting,  machining,  welding,  and 
allo^g  of  thorium.  AidditioDal  work 
with  uranium  and  thorium  was 
performed  at  ARC  for  the  Energy 
Reseaidi  and  Developinent 
Administration  (ERDA). 

During  the  era  of  ABC  mid  EI^A 
contracts  (1944-4977),  proosss 
buildings  and  surroundings  were 
decontaminated  at  vwious  times  lo 
guidelines  than  applicable  to  ^C, 
ERDA,  and  D(£.  Sttbeequant 
decontamination  guiddinss  were 
stricter,  and  records  mteting  totire 
previous  decontamination  efforts  were 
not  ad^uate  to  determine  whether  the 
buildings  and  surrounding  areas  met  the 
new  stricter  DOE  radiological 
guidelines.  As  a  result,  a  radiolo^ca! 
assessment  was  Initiated  in  1978. 
Subsequent  to  this  assessment,  it  was 
advised  that  ahhouj^  the  levels  of 
contamination  at  ARC  did  not  pose  an 
immediate  health  hazard, 
decontamination  of  the  property  should 
occur.  In  early  1984,  a  radi^oglcal 
survey  was  conducted  at  ARC  to 
determine  actual  levels  of 
contamination  in  eadi  area  identified 
the  1978  assessment  and  to  define  the 
locations  and  boundaries  of  above¬ 
guideline  contaminaticm. 

Frara  1987  t«  1991,  the  subject 
property  was  daconteminated.  Post- 
remedial  action  surveys  have 
demonstrated,  and  DOE  hascntified, 
that  the  subject  pvopertY  is  in 
comphaace  wRh  DOE  decantaminatuin 
criteria  and  standards  nstahtiahed  1o 


protect  ■renit.iws  of  Ifra  greireal  public 
and  oocupuute  «€  tire  site  and  tbut  frrtura 
use  of  tire  paopaity  will  raauk  in  uo 
radiologic^  exposure  above  appHrahla 
radiolo^cal  guidelines  to  the  general 
public  or  the  site  occupants.  These 
findings  are  supported  by  the  DOE 
Certification  Docket  lor  ffie  Remedial 
Action  Performed  at  The  Albany 
Research  Center  in  Albany,  Oni^o, 
1987-1988  and  1990-1991. 

Aococdingly,  tiiia  property  is  released 
from  FUSRAP. 

The  certification  docket  will  be 
availAie  for  review  betsreen  9  AJn.  end 
4  p.m.,  Monday  tkmngh  Friday  (except 
F^eral  bofiday^  in  tka  U& 

Department  of  Enaggy  Public  Reading 
Room  locetad  in  room  IE-190  ol  the 
Forrestal  Building.  1000  indapendenoa 
Avenne,  SW..  Washington,  DC.  Gopres 
of  the  oantificntian  dodtet  win  also  be 
available  in  Ifre  DOE  Public  Docmnant 
Room,  U.S.  Department  ef  Eneigy.  Oek 
Ridge  FmAd  Office,  Oak  Ridge. 
Tsnnesaee.  end  in  the  adminietiative 
record  at  tbm  Alhany  Reaeeich  Canter 
Libnuy.  1450  Qneen  Ave,  SW,  Albany. 
OregoQ,  firan  9  a^B.  to  3  pjBm  Manday 
through  Friday. 

The  Department  of  Energy  has  iseoed 
the  foHowtng  statement  of  certification: 

Statement  of  Certificatioe:  Albany 
Reaearch  Center,  Fmmer  MED/AEC/ 
ERDA  Operationa 

The  U.3.  Departreont  of  Energy.  Oak 
Ridge  Field  Office,  Former  Sites 
Restoration  OMeioau  has  raviewad  end 
analyzed  the  radkdo^pcal  date  obtained 
follow!^  renedial  eotian  at  the  Ateeny 
Betrerch  Canter  sita.  Based  oe  this 
analysis  of  all  data  ooUeCted,  the 
Departawnt  of  Energy  (DOE)  cretifiab 
that  the  following  property  is  in 
complhmoe  with  DOE  deaantemtnnttan 
criteria  and  standards.  This  caitification 
of  compliance  provides  aasaranoe  that 
future  use  of  tha  property  will  result  in 
no  radiological  mqposure  above 
applicaUe  guideline  eeteblishsd  to 
protect  members  of  the  generel  public  oi 
site  oocupents.  Accordingly,  the 
property  specified  below  is  released 
from  DOE’S  Foonar  Utilized  Sites 
Remedial  Action  Pro^am. 

Property  owned  by  The  Bureau  ef 
Mines,  U.S.  Department  of  the  Interior. 
Albany  Reaearch  Canter.  1450Qeean 
Avenue,  SW.,  Albany,  Chugon.  47321. 
described  in  the  deed.  City  of  Albany 
Deed  Book  161.  {M«b  421.  §17277. 
PaniO.Wiuire. 

ActiagAemetmmtSecsetmffarEmdrmmmma. 
Restoration  mnd  Mfaste  UmnegeemmL 
(Fit  Doc.  43-41 47  FBed  2-22-43;  6:45  and 
reisM  coot  awe  n  B 
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Floodplain  Statament  of  Rndings  for 
the  Proposed  Interim  Remedial  Action 
at  the  Jeffereon  Tennis  Court  Site 

AGENCY:  Department  of  Energy. 

ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  remediate  the 
effects  of  mercy  contamination  by 
placing  0.5  to  1.0  feet  of  clean  soil  over 
a  1.5-acre  portion  of  parcel  410,  a  3.52- 
acre  held  near  the  Jefferson  Tennis 
Courts  within  the  City  Limits  of  Oak 
Ridge,  Tennessee.  A  portion  of  this 
property  fails  within  the  100-year 
flo<^plain  of  East  Fork  Poplar  Creek. 

A  Floodplain  Assessment  has  been 
prepared,  in  accordance  with  Executive 
Order  11988  and  10  CFR  part  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 

On  the  basis  of  the  floodplain 
assessment,  DOE  has  determined  that 
there  is  no  practicable  alternative  to  the 
proposed  activities  taking  place  within 
the  floodplain  ad  that  the  proposed 
action  has  been  designed  to  avoid  or 
minimize  potential  harm  to  or  within 
the  floodplain  of  East  Fork  Poplar  Creek. 
The  other  alternative  (no  action) 
considered  would  not  alleviate  the 
potential  exposure  to  mercury 
contamination  to  the  same  d^ree  as  the 
proposed  action. 

DATES:  Comments  on  the  Statement  of 
Findings  are  due  no  later  than  March 
10, 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Robert  Sleeman,  Director, 

Environmental  Restoration  Division, 

Oak  Ridge  Field  Office,  U.S.  Department 
of  Energy,  Post  Office  ^x  2001,  Oak 
Ridge,  Tennessee  37831-8541  or  fax 
comments  to  615-576-6074. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  the  proposed  action 
and  a  copy  of  the  Floodplain 
Assessment  or  the  location  map,  contact 
the  Oak  Ridge  Field  Office  at  the  above 
address.  For  information  on  the  DOE 
floodplain/wetland  environmental 
review  requirements,  contact  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  telephone  202- 
586-4600  or  806-472-2765. 
SUPPLEMENTARY  INFORMATION:  Results  of 
a  HEC-2  backwater  model  for  base  flood 
and  floodway  were  obtained  from  the 
Tennessee  Valley  Authority  by  the 
Corps  of  Engineers  (COE)  and  used  in 
preparing  the  Floodplain  Assessment. 
On  the  b^is  of  this  Floodplain 
Assessment  (available  ffx>m  the  address 
above),  the  proposed  action  would  serve 


to  isolate  the  contamination  and  reduce 
the  risks  to  human  health  and  the 
environment  from  the  potential 
exposure  to  mercury.  The  proposed 
action  involves  the  placement  of  0.5  to 
1.0  feet  of  clean  soil  over  a  1.5-acre  field 
so  the  freld  can  be  used  for  recreational 
puiposes. 

Tne  proposed  action  has  been 
designed  to  conform  to  applicable 
Federal  and  State  regulations. 
Discussions  among  DOE,  U.S.  Army 
COE,  and  City  of  Oak  Ridge  officials 
have  indicate  the  acceptability  of  fill 
placement  within  the  floodplain,  and 
that  fill  placement  in  the  floodway 
would  not  be  desirable.  Placement  of  frll 
in  the  floodway  fringe  (i.e.,  that  part  of 
the  floodplain  that  is  not  floodway) 
would  increase  upstream  flood 
elevations  less  than  1.0  foot.  DOE  shall 
endeavor  to  allow  at  least  15  days  of 
public  review  after  publication  of  this 
Statement  of  Findings. 

Paul  D.  Grimm, 

Acting  Assistant  Secretary  for  Environmentai 
Restoration  and  Waste  Management. 

IFR  Doc.  93-4140  Filed  2-22-93;  8:45  am] 
BILUNG  CODE  4450-01-41 


Notice  of  Intent  To  Issue  a  Grant  in 
Response  to  an  Unsolicited  Proposal 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  Intent  to  issue  a  grant 
to  the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
based  on  an  unsolicited  proposal  to 
research  and  provide  an  independent 
and  comprehensive  report  on  the 
environmental,  biological,  and 
epidemiological  risks  of  radionuclides 
of  interest  to  DOE. 

SUMMARY:  The  unsolicited  proposal 
submitted  by  NCRP  has  been  evaluated 
using  the  criteria  identified  in  10  CFR 
600.14(e)(l)(i)  and  (ii)  for  acceptance  of 
an  unsolicited  proposal,  and  has  been 
determined  to  be  meritorious,  and 
represent  a  unique  and  innovative  idea. 
It  is  anticipated  that  grant  number  DE- 
FG01-93NE32174  will  be  awarded  in 
March  of  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Ms.  Kris  Wright/PR-322.4, 1000 
Independence  Avenue  SW., 
Washington,  E>C  20585. 

The  point  of  contact,  Ms.  Wright,  may 
be  reached  on  (202)  634-4434. 

Carol  M.  Rueter, 

Acting  Director,  Division  "B",  Office  of 
Placement  and  Administration. 
iFR  Doc  93-4141  Filed  2-22-93;  8:45  am) 
BHJJNQ  CODE  4440-01-M 


Federal  Enargy  Regulatory 
Commission 

[Docket  Nob.  ER9S-1 94-000,  at  al.) 

Oklahoma  Gas  &  Electric  Co.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

February  12, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER93-194-000) 

Take  notice  that  on  February  8, 1993, 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  filed  an  amendatory  letter 
requesting  February  9, 1993  as  the 
effective  date  of  its  membership  to  the 
Western  Systems  Power  Pool. 

Copies  of  this  filing  have  been  served 
on  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Company, 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company 

(Docket  No.  ER93-255-000] 

Take  notice  that  New  England  Power 
Company,  Massachusetts  Electric 
Company  and  The  Narragansett  Electric 
Company  on  February  8, 1993,  tendered 
for  filing  an  amendment  to  their 
combined  filing  in  the  above  docket. 
According  to  the  companies,  the 
information  submitted  responds  to 
staffs  request  for  more  data  relative  to 
the  agreements  already  tendered  in  this 
docket. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company 
(Docket  No.  ER92-853-000] 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E)  and  Southern 
Indiana  Gas  &  Electric  Company 
(SIGECO),  tendered  for  filing  on 
February  9, 1993  an  amendment  to  their 
filing  dated  September  21, 1992.  The 
original  filing  was  the  Seventh 
Supplemental  Agreement  to  the 
interconnection  agreement  between 
SIGECO  and  LG&E. 

In  the  filing.  Section  2.9  of  Service 
Schedule  H  was  amended  to  provide 
that  sales  made  under  A.B.  Brown  unit 
sales  and  under  this  and  other 
agreements  which  contain  prices 
reflecting  the  cost  of  Southern  Indiana’s 
A.B.  Brown  Units  1  and  2  cannot  exceed 
500  MW. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
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Commission  and  the  Indian  Utility 
Regulatory  Commission. 

Comment  date:  F^ruary  26, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Ednmi  Company  of 
New  York,  lac. 

[Docket  No.  ER93-21t-OOOl 
Take  notice  that  on  February'  8, 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
hling  additional  information  relative  to 
an  agreement  for  the  construction  of  the 
Ladentown  Switching  Station  for  the 
Ijeneht  of  Con  Edison  and  Orange  and 
Rockland  Utilities.  Inc.  (Orange  and 
Rockland). 

Con  Edison  states  that  a  copy  of  this 
niing  has  been  served  by  mail  upon 
Orange  and  Rockland. 

Comment  date:  Felvaary  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 
[Ducket  No.  ER93-360-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
February  8. 1993,  tendered  for  filing  a 
Notice  of  cencellation  of  FERC  Rote 
Schedule  No.  5S. 

Wisconsin  Electric  requests  an 
effective  dataof  December  31, 1987, 
coincident  with  ks  purchase  of  the 
assets  of  Upper  Peninsula  Gwreraling 
Company  in  Docket  Nos.  EC87-26-000 
andEC88-3-000. 

Copies  of  the  filing  have  been  served 
on  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commiasion. 

Comment  date:  F^iruary  26, 1993,  in 
acoopdance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER93-359-00m 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
Februarj'  8, 1993,  tendered  for  filing  a 
request  for  rate  sdiedule  designation 
and  a  related  Notice  of  Cancellation. 
According  to  data  cAttained  from  the 
Commission’s  RATIS  system,  when 
Wisconsin  Elecbic  sou^t  cancellation 
of  FERC  Rate  Schedule  No.  57  in  Dodeet 
No.  ER90-547-000,  the  standby  service 
rendered  to  the  City  of  Menadia  under 
a  supplement  to  thM  agreement 
continued  without  proper  designatkm. 

Wisconsin  Electric  requests  an 
effective  date  of  November  1, 1991  for 
the  standby  service  designation. 
Wisconsin  Electric  requests  an  effective 
date  of  May  10, 1993  mthe 
cancellation  of  the  standby  service  to 

[ 


the  Gty  of  Menasha,  pursuant  to  the 
terms  of  the  agreements  filed  in  Docket 
Nos.  ER88-422-000  and  ER01-200-000. 

Copies  of  the  filing  have  been  8€Nrved 
on  the  Gty  of  Meoedra  and  the  Public 
Service  Commiasion  of  Wiaoonsin. 

Comment  date:  Feimiery  26, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Milford  Povrer  limited  Partomsbip 

[Docket  No.  ER93-304-000] 

Take  notice  that  Milford  Power 
Li  mi  tad  PartBarship  (Milford),  on 
Feluuary  9, 1993,  tendered  for  filing  a 
further  proposed  change  in  its  Rate 
Schedule  k'ERC  No.  1. 

The  furthOT  propoaed  change  to 
Milford’s  Rate  Schedule  FERC  No.  1  was 
required  to  allow  Milford  to  increase  the 
amount  of  test  power  that  may  be  sold 
to  NEPCO  from  the  Milford  Project.  The 
proposed  change  does  not  affect  the  rate 
to  be  paid  for  test  power  from  the 
Milford  Project. 

A  copy  or  the  fifing  was  served  upon 
New  England  Power  Company. 

Comment  dcrfe.-Febroary  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER93-214-0001 
Take  notice  that  on  February  8, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
fifing  axklitional  mformation  relative  to 
8  Rate  Schedule  and  a  Supplement 
constituting  agreements  fm  the 
construction,  operation,  and 
maintenance  of  a  345  kV  transmission 
fine  from  Bowline  Point  to  Ladentown 
for  the  benefit  of  Con  Edison  and 
Onmge  and  Rockland  Utilities.  Inc. 
(Orai^  and  Rockland). 

Con  Edison  states  that  a  copy  of  this 
fifing  has  been  served  by  mail  upon 
Orange  and  Rodclend. 

Ccmment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  at 
New  York,  Inc. 

[Docket  No.  ER93-208-OOOI 
Take  notice  that  on  February  6. 1993, 
Consolidated  Edison  Compeny  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  hernia,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  Supplement 
constituting  an  agreement  for  the 
ownership,  construction,  operation  and 
maintenance  of  the  !^M  fofitities  fw  dte 
benefit  of  Con  Edison  end  Orange  and 
Roddand  UtiKties,  Inc.  (Orange  and 
Rockland). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  up<m 
Orange  and  Roddand. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EP.93-2 10-000) 

Take  notice  that  on  February  8, 1993. 
Consolidated  Edison  Company  of  New 
Ymk,  Inc.  (Con  Edison),  in  lespruiss  to 
a  deficiency  htter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  for  the  construction, 
operation,  maintenance,  and  oumetship 
of  certain  facilities  at  its  East  Fishkill 
Substation  for  Central  Hudson  Gas  4 
Electric  Corporation  (Central  Hudson). 

Con  Edison  states  that  a  copy  of  this 
fifing  has  been  serx’ed  by  mail  upon 
Central  Hudson. 

Comment  date:  February  26, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Conqiany 
[Docket  No.  ER93-242-0001 

Take  notice  that  tm  February  9. 1993. 
Tampa  Electric  Campany  (Tampa 
Electric)  submitted  r^itional 
information  in  support  of  Tempa 
Electric’s  maximum  Hourly  Cbaige 
under  the  amendment  to  the  Contract 
for  Purchases  and  Seles  of  Scheduled 
Power  and  Energy  between  Florida 
Power  k  Light  Company  (FP&L)  and 
Tampa  Electric,  as  tendmed  by  FPItL  in 
this  docket  on  November  27, 1992. 

Tampa  Electric  continues  to  request 
that  the  contract  amendment  be  mede 
effective  on  February  1, 1993,  and 
therefore  requests  waiver  of  the 
Commission’s  notioa  lequirements. 

Copies  of  Tampa  Electric’s  eidunittal 
have  been  served  on  FPhLand  the 
Florida  Ptdriic  Service  Coenisrion. 

Comment  date:  February  26, 1993.  in 
aocordmce  with  Standard  Pwagraph  E 
at  the  and  of  this  notice. 

12.  New  England  Power  Company 
[Dockal  No.  ER93-3«2-aOO| 

Take  notice  that  on  February  9, 1993, 
New  England  Power  Company  (NEP) 
submitted  for  filing  four  proposed 
power  sales  contracts  with  UNi  t  iL 
Power  Carp.  (UNiilL).  NEP  states  that 
the  propos^  contsecta  provide  for  long 
term  unit  power  sales  from  five 
generating  units  either  owned,  in  whole 
or  in  part,  by  NEP  or  in  which  NEP 
holds  entitl^ents:  Ocean  Stale  Power 
Units  1  and  2  (up  to  22.2  MW  throu^ 
10/31^2016),  Seim  Harbor  Unit  3  (up  1o 
9.3  MW  through  tom/200Sl  Maine 
Yankee  (up  to  2.0  MW  through  10/31/ 
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2005)  and  Millstone  Power  Unit  3  (up 
to  3.0  MW  through  10/31/2005).  Each  of 
the  sales  is  at  the  full  cost  of  service  for 
the  respective  generating  unit(s).  NEP 
requests  that  the  propos^  tariff  be 
made  effective  May  1, 1993. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 
IDocket  No.  ER93-361-0001 

Take  notice  that  on  February  9, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  submitted  an  Interconnection, 
Operation  and  Maintenance  Agreement 
between  Western  Massachusetts  Electric 
Company  and  Littleville  Power 
Company,  Inc. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
filing  regulations  to  the  extent  necessary 
to  permit  the  rate  schedule  change  to 
become  effective  on  December  31, 1992. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  section  35  of  the 
Commission’s  regulations. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  United  Illuminating  Company 
IDocket  No.  ER93-364-0001 

Take  notice  that  on  February  9, 1993, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  an  agreement 
between  UI  and  UNTTIL  Power  Corp. 
(UNITIL). 

The  agreement  concerns  the  delivery 
through  Northeast  Utilities  of  certain 
capacity  entitlements  and  associated 
energy  that  UNTTIL  is  purchasing  ftxsm 
UI.  ’Uiat  purchase  is  being  made 
pursuant  to  UI’s  Power  Purchase 
Agreement  with  UNTTIL  dated  February 
10, 1992,  which  was  accepted  on  a 
market  basis  in  United  Illuminating  Co., 
60  FERC 1 61,214  (1992)  and  which  has 
been  designated  at  UI  Rate  Schedule 
FERC  No.  97. 

The  agreement  provides  for 
transmission  of  the  capacity  and  energy 
in  a  manner  similar  to  that  set  out  in  the 
Power  Purchase  Agreement.  The 
agreement,  however,  includes  a 
provision  which  can  reduce  the  charges 
for  transmission  service  below  those 
that  UNTTIL  would  have  had  to  pay 
under  the  Power  Purchase  Agreement. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Consumers  Power  Company 
(Docket  No.  ER93-B8-000] 

Take  notice  that  on  February  9, 1993, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  an 
amendment  of  its  original  filing  in  the 
above-referenced  docket.  The 
amendment  provided  additional 
information  requested  by  Staff  and 
modified  certain  Service  Schedules 
without  increasing  rates  above  those 
included  in  the  original  filing  in  this 
docket. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Malacha  Hydro  Limited  Partnership 

[Docket  No.  ER93-35&-000) 

Take  notice  that  on  February  5, 1993, 
Malacha  Hydro  Limited  Partnership, 
organized  under  the  laws  of  the  State  of 
Maryland,  submitted  for  filing,  pursuant 
to  Rule  207  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  18  CFR 
385.207,  an  initial  rate  schedule  for 
sales  of  energy  and  capacity  to  Pacific 
Gas  and  Electric  Company. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Panther  Creek  Partners 

IDocket  No.  QF87-59-007I 

On  January  29, 1993,  Panther  Creek 
Partners,  c/o  Constellation  Energy,  Inc. 
of  250  West  Pratt  Street,  23rd  Floor, 
Baltimore,  Maryland  21201,  submitted 
for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  section  292.207(b)  of 
the  Commission’s  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility  is 
located  in  the  Borough  of 
Nesquehoning,  Carbon  County, 
Pennsylvania.  The  Commission 
previously  certified  the  facility  as  an  83 
MW  anthracite  waste-fired  small  power 
production  facility.  The  instant  request 
for  recertification  is  due  to  a  change  in 
the  facility’s  fuel  supply  sources  and  a 
change  in  the  ownership  structure. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 


Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

IFR  Doc.  93-4065  Filed  2-22-93;  8:45  am) 
BlUiNO  CODE  crir-oi-M 


[Docket  Nos.  CP93-209-000,  et  sL] 

Texas  Gas  Transmission  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corp. 

IDocket  No.  CP93-209-0001 
February  11, 1993. 

Take  notice  that  on  February  9, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP93— 209-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  delivery  point  to  provide 
natural  gas  service  to  Poplar  Grove 
Utility  District  of  Tipton  County, 
Tennessee  (Poplar  Grove),  under  Texas 
Gas’  blanket  certificate  issued  in  Docket 
No.  CP82-407-000  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  proposes  to  construct  a 
delivery  point  to  be  known  as  the  Poplar 
Grove-Atoka  Meter  Station.  Texas  Gas 
states  that  it  would  install  a  2-inch 
meter  station  on  a  site  owned  by  Texas 
Gas  at  Mile  Post  0+0000  on  Texas  Gas’ 
Shelby  County-Ripley  4-inch  line  in 
Tipton  Coimty,  Tennessee.  Texas  Gas 
explains  that  firm  transportation  service 
pursuant  to  its  FT  rate  schedule  would 
be  provided  for  Poplar  Grove  imder 
Texas  Gas’  blanket  transportation 
certificate.  Texas  Gas  advises  that  the 
service  would  involve  the  delivery  of  up 
to  1,463  MMBtu  equivalent  of  gas  per 
day. 

Comment  date:  March  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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2.  Colorado  Interstate  Gas  Co. 

(Docket  No.  CP93-206-0001 
February  11, 1993. 

Take  notice  that  on  February  5, 1993, 
Colorado  Interstate  Gas  Company  (CIG), 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP93-206-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  to  construct  and  operate  a 
new  delivery  point  for  Koch 
Hydrocarbon  Company  (Koch),  in 
Arapahoe  County,  Colorado  for  an 
interruptible  transportation  service 
under  CIG’s  blanket  certificate  issued  in 
Do.  CP83-21-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
infection. 

CIG  proposes  to  construct  and  operate 
the  Mitchell  Fuel  Meter  Station 
(Mitchell)  in  Arapahoe  County,  ^ 
Colorado.  CIG  states  that  it  would  install 
a  two-inch  meter  on  its  existing  20-inch 
mainline  to  delivery  to  Koch  up  to  500 
Mcf  of  Natural  gas  per  day  for  use  as 
fuel  for  a  natural  gas  compressor,  on  an 
interruptible  basis,  pursuant  to  a 
facilities  agreement  dated  August  28, 
1992.  CIG  states  that  the  estimated  cost 
of  these  facilities  is  $20,300.  The 
Mitchell  station,  which  would  have  a 
maximum  capability  of  2,000  Mcf  per 
day,  would  not  have  an  effect  on  QG’s 
peak  day  and  annual  deliveries  since 
the  transportation  service  would  be  on 
an  interruptible  basis,  it  is  indicated. 

Comment  date:  March  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP93-199-0001 
February  11, 1993. 

Take  notice  that  on  February  4, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  an  application  with 
the  Commission  in  Do^et  No.  CP93- 
199-000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  foiur  firm 
transportation  services  performed  by 
Tennessee  for  ANR  Pipeline  Company 
(ANR),  ail  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
infection. 

Tennessee  states  that  it  requests 
permission  to  abandon  four  firm 
transportation  Rate  Schedules  (T-16,  T- 
109,  T-111,  and  T-125),  pursuant  to 
which  Tennessee  has  transported  gas  for 
ANR. 

Tennessee  states  that  it  has  been 
authorized  to  transport  50,000  Mcfd  for 
ANR  pursuant  to  its  T-16  Rate 


Schedule.*  'The  transportation  is  from 
Lafourche  Parish,  Louisiana  to  St. 

Mary’s  and  Cameron  Parishes, 

Louisiana.  Tennessee  also  states  that  it 
has  been  authorized  to  transport  up  to 
40,000  Mcfd  of  gas  for  ANR  from 
Vermilion  Block  242  to  Acadia  Parish, 
Louisiana  pursuant  to  its  Rate  Schedule 
T-109.^  In  addition,  Tennessee  states 
that  it  is  authorized  to  transport  up  to 
750  Mcfd  of  gas  for  ANR  from  of&nore 
Louisiana  to  St.  Bernard  Parish, 
Louisiana  pvusuant  to  its  T-111  Rate 
Schedule.^  Tennessee  also  states  that 
pursuant  to  T-125  Rate  Schedule,  it 
transported  on  an  interruptible  basis  up 
to  10,000  Mcfd  of  gas  for  ANR  from 
West  Cameron  Blc^  601  to  a  point  near 
Egan,  Louisiana  for  redelivery  by 
displacement  at  the  Superior  Oil 
Company’s  Lowry  Plant  in  Cameron 
Parish,  I^uisiana.'* 

Comment  date:  March  4, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

(Docket  No.  CP93-207-0001 
February  12, 1993. 

Take  notice  that  on  February  4, 1993, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP93-207-000  an 
application,  as  supplemented  on 
February  10, 1993,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  continued  sale 
of  natural  gas  for  resale  to  Prairie  View 
Gas  Association  (Prairie  View)  and  for 
authority  to  operate  existing  facilities  to 
implement  the  sale,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

AER  states  that  on  CX:tober  20, 1992, 
it  commenced  emergency  sales  service 
to  Prairie  View  under  §  284.262,  et  seq., 
of  the  Commission’s  Regulations.  It  is 
indicated  that  Prairie  View  is  a  locally- 
OMOied  distribution  company  that  serves 
approximately  65  residential  customers 
in  the  town  of  Prairie  View,  Arkansas. 

It  is  also  indicated  that  the  town’s  sole 
natural  gas  supply  comes  from  two 
locally  owned  and  operated  natural  gas 
wells.  AER  states  that  lightning  struck 
the  main  well  supply,  causing  a  fire  and 
damaging  the  equipment  severely.  AER 
indicates  that  to  assist  Prairie  View  in 
this  emergency,  it  provided  emergency 
natural  gas  service  through  an  existing 


» See  47  FPC 1  937  (1972). 
^SeeSFERCI  61,115(1978). 
’SeellFERCI  61411(1960). 
«SeelSFERC1  62,308(1981). 


one-inch  tap  on  its  Line  )T-3  previously 
installed  to  provide  service  to  Prairie 
View  under  a  previous  emergency.  AER 
indicates  that  the  emergency  service 
expires  on  February  17, 1993. 

AER  states  that  I^rie  View  has  not 
completed  the  necessary  repairs.  AER 
requests  that  the  sales  to  Pr^rie  View 
continue  under  section  7  of  the  Natural 
Gas  Act  for  a  term  expiring  May  1, 1993. 
AER  also  requests  that  it  Iw  authorized 
to  continue  to  operate  the  tap  facility 
previously  used  to  provide  the 
emergency  sale.  A^  will  charge  Prairie 
View  a  rate  based  on  AER’s  Rate 
Schedule  G-2. 

Comment  date:  March  5, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Co. 

(Docket  No.  C793-201-(X)0] 

February  16, 1993. 

Take  notice  that  on  February  4, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP93-201-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Act  for  permission  and 
approval  to  abandon  by  reclaim  the 
Clyde  compressor  station  located  in 
Grant  County,  Oklahoma,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  abandon  the  230 
horsepower  compressor  station  and 
appurtenant  facilities  because  WNG  has 
filed,  in  Docket  No.  CP92-71 1-000,  a 
request  to  abandon  the  ClydeAVakita 
gathering  system  for  whic^  the  subject 
compressor  was  used.  It  is  stated  that 
the  compressor  has  not  been  operated 
since  1989.  The  cost  of  the 
abandonment  is  estimated  at  $16,910, 
with  a  salvage  value  of  $32,300.  It  is 
explained  that  the  compressor  station 
was  constructed  in  1963  under 
(Commission  authorization  in  Docket 
No.  CP  63-304.  It  is  asserted  that  the 
proposed  abandonment  will  have  no 
efiect  on  WNG’s  system  operation  and 
that  no  customers  will  lose  service  as  a 
result  of  the  abandonment. 

Comment  date:  March  9, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Trunkline  Gas  Co. 

(Docket  Noi.  CP93-203-000.  (3*93-204-000, 

(3*92-205-0001 

February  16, 1993. 

Take  notice  that  on  February  5, 1993, 
Trunkline  (Cas  Company  (Tnu^line), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  applications  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
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firm  transportation  services  for 
Transcoritinental  Gas  Pipe  Line 
Corporation  fTYansco)  and  ANR 
Pipeline  Company  (ANR),  under  Rate 
Sdiedules,  T— 4  and  T-6,  and  to 
abandon  interruptible  transportation 
service  to  Bridgeline  Gas  Distribution 
Company  (Brid^line)  under  Rate 
Schedule  T-91,  all  as  more  fully  set 
forth  in  the  applications  which  are  on 
file  with  the  Commission  and  open  to 
public  inspecticm. 

Trunkline  requests  specific  authority 
to  abandon  the  transportation  services 
provided  to  Transco,  Bridgeline,  and 
ANR,  effective  December  12, 1993, 
March  13. 1993,  and  April  28, 1993, 
respectively.  Transco,  Bridgeline,  and 
ANR,  as  indicated  by  TrunUine,  agreed 
to  terminate  the  transportation  services 
by  respective  termination  notices  dated 
December  9, 1992,  January  21, 1993,  and 
May  7, 1992. 

iVunkline  indicates  that  the 
transportation  services  are  no  longer 
desir^  by  the  relative  parties  and  that 
the  termination  of  the  respective 
agreements  %vould  relieve  both  parties 
from  the  contractual  obligations  of  such 
agreements. 

Trunkline  also  contends  that  there 
will  be  no  abandonment  of  fecilities  nor 
will  the  abandonment  of  the  services 
proposed  herein  result  in  any 
abandonment  of  service  to  its  other 
customers. 

Comment  date:  March  9. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  ncrtice. 

7.  Big  Sandy  Gas  Co. 

[Docket  No.  CP93-198-OOOI 
February  16, 1993. 

Take  notice  that  on  February  4, 1993, 
Big  Sandy  Gas  Company  (Big  Sandy), 
15375  Memorial  Drive,  Houston.  Texas 
77079,  filed  in  Docket  No.  CP93-198- 
000  a  petition  for  declaratory  order 
requesting  that  the  Commission  declare 
that  facilities  to  be  acquired  fit)ra  CNG 
Transmission  Corporation  (CNGT)  are 
gathering  fecilities  exempt  hum  the 
Commission's  Regulations  pursuant  to 
section  1(b)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Big  Sandy  states  that  its  parent.  Cabot 
Oil  &  Gas  Corporation  (Cabot),  and 
CNGT  entered  into  a  June  25, 1992 
agreement  under  which  CNCT  would 
sell  and  Cabot  would  acquire  certain 
assets  and  facilities  located  in  Fayette, 
Logan,  Mingo,  Wyoming  and  Boone 
Counties,  West  Virginia.  R  is  further 
stated  that  Cabot  would  acquire  non- 
jurisdictional  natural  gas  wells  and 
acreage  and  approximately  159.26  miles 


of  pipeline  with  three  compressors 
involving  approximately  675 
horsepower.  Big  Sandy  indicates  that 
iriiile  Cabot  is  the  pairty  having  agreed 
to  purchase  these  assets  from  ^GT,  the 
parties  anticipate  that  if  this  Petition  is 
granted,  the  pipeline  and  compressor 
facilities  would  actually  be  conveyed  to 
Cabot's  subsidiary.  Big  Sandy,  and  the 
reserves  and  welU  would  be  conveyed 
to  Cabot.  Thus,  it  is  stated,  the  pipeline 
and  compressors  to  be  ultimately 
acquired  by  Big  Sandy  are  the  subject  of 
the  Petition.  Big  Sandy  states  that  CNGT 
has  filed  in  Docket  No.  CP93-200-000 
to  abandon  these  certificated  facilities 
by  sale  to  Cabot. 

Big  Sandy  states  that  by  applying  the 
modified  primary  function  test  as  set 
forth  in  Amerada  Hess  Corp.,  et  al.,  52 
FERC  T61,268  (1990),  the  facilities  to  be 
acquired  qualify  as  gathering  facilities 
exempt  from  Commission  Regulation 
under  section  1(b)  of  the  Natural  Gas 
Act. 

Comment  date:  March  9, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


[Docket  No.  CP93-21 2-000) 

February  16, 1993. 

Take  notice  that  on  February  10. 1993, 
£1  Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso.  Texas  79978, 
filed  in  Docket  No.  CP93-21 2-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  sale  of  natural 
gas  to  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  which  was 
authorized  in  Docket  No.  CP78—447- 
000,^  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

El  Paso  proposes  to  abandcHi  the  sale 
of  gas  to  Transco  that  is  being  provided 
on  8  best  efforts  basis  under  a  letter 
agreement  dated  July  13, 1978,  which  is 
on  file  as  El  Paso's  special  Rate 
Schedule  Z-5.  El  Paso  reports  that  the 
proposal  results  from  its  transition  from 
a  gas  merchant  to  an  open-access 
transporter  of  natural  gas.  El  Paso 
explains  that  such  transition  has 
prompted  it  and  its  customers  to 
address,  among  other  things,  gas 
purchase  relationship  with  producers 
and  the  need  to  continue  traditional 
NGA  Section  7  certificated  services.  El 
Paso  states  that  by  letter  ^reement 
dated  October  23. 1992,  El  Paso  and 
Transco  have  agreed  to  terminate  this 
case-specific,  certificated  sales  service. 

El  Paso  states  that  no  facilities  are 
proposed  to  be  abandoned. 


»See5  FERC161,112  (1978). 


Comment  date:  March  9, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


February  16, 1963. 

Take  notice  that  (hi  February  4, 1993, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street,  Clarksburg.  West 
Virginia  26301,  filed  in  D(K;ket  No. 
CP93-200-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
seeking  authorization  to  abandon  159.26 
miles  of  pipelines,  measurement  and 
regulating  stations,  three  field 
compressor  stations  and  associated 
structure  and  rights-of-way  as  well  as 
certain  sales  points  to  Hope  Gas,  Inc. 
(Hope)  and  firm  transportation  delivery 
points  for  Hope  and  Albany 
Cogeneration  Asscxiiates,  (Albany) 
located  in  Mingo,  Fay^te,  Logan. 
Wyoming  and  Boone  Counties,  West 
Virginia  by  sale  to  Cabot  Oil  &  Gas 
Corporation  (Cabot),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

CNGT  states  that  the  frcilities  are 
currently  used  to  gather  and  render 
transportation  service  to  various 
shippers.  In  addition,  it  is  stated  that 
sales  and  transportation  agreements  for 
gas  are  provided  by  CNGT  to  Hope,  an 
affiliate  of  CNGT.  CNGT  also  states  that 
it  renders  firm  transportation  for  Albany 
under  its  open  access  certificate. 

CNGT  says  that  it  has  required  Cabot 
to  charge  the  same  rate  to  the  two 
transporters  on  the  system  through 
January  10, 1996,  the  same  date  the 
moratorium  is  in  effect  for  all  other 
producers  on  CNGT’s  system. 

CNGT  indicates  that  no  interruption 
of  Hope  consumers*  service  currently 
provided  by  CNGT  would  occur.  CNG 
states  that  Hope  has  consented  to  the 
transfer  of  the  facilities  which  are 
necessary  for  Hope  to  render  sales 
service  to  its  customers.  Hope  and  Cabot 
have  negotiated  for  sendees  satisfactory 
to  Hope  in  order  for  Hope  to  continue 
service  to  its  customers,  it  is  stated. 

CNGT  states  that  Cabot  would  provide 
non-jurisdictional  gathering  service  fcH 
other  transportation  service  provided  by 
CNGT  to  producers  on  the  pipelines 
sold  to  Cabot.  CNGT  further  states  that 
Albany  would  be  offered  transportation 
service  under  special  arrangements  as 
agreed  in  the  June  25, 1992,  letter 
agreement  with  Cabot  in  the  event  the 
Commission  grants  Cabot’s  (or  Cabot’s 
affiliates’s)  request  for  a  declaratory 
order  that  the  facilities  are  non- 
jurisdictional  gathering  facilities. 


8.  El  Paso  Natural  Gas  Co. 


9.  CNG  Transmission  Corp. 
[Docket  No.  CP93-200-0001 
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Comment  date:  March  3, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Williams  Natural  Gas  Co. 

[Docket  No.  CP93-211-0001 
February  16, 1993. 

Take  notice  that  on  February  10, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklanoma  74101, 
filed  in  Docket  No.  CP93-21 1-000  a 
request  piursuant  to  §§  157.205  and 
157.211  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  utilize 
facilities  originally  installed  for  the 
delivery  of  NGPA  section  311 
transportation  gas  for  other  purposes, 
under  the  authorization  issued  in 
Docket  No.  CP82-479-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  utilize  the  NGPA 
section  311  facilities  installed  to  deliver 
transportation  gas  to  Gas  Products  & 
Supply,  Inc.  for  subsequent  delivery  to 
the  City  of  Hesston,  Kansas,  in  Harvey 
County  for  any  purpose.  The  cost  to 
construct  the  facilities  was  $51,580 
which  was  reimbursed  by  Gas  Products 
&  Supply,  Inc. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff,  and  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  March  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  piarty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  imder 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-4137  Filed  2-22-93;  8:45  am) 
BILUNQ  COOE  f717-01-M 


[Docket  Nos.  ES93-17-000  end  ES93-17- 
001] 

Glen  Park  Associates  Limited 
Partnership;  Issuance  of  Commission 
Letter  Order  and  Comment  Period 

February  16, 1993. 

Take  notice  that  on  February  12, 1993, 
the  Chief  Accountant,  pursuant  to 
delegated  authority,  issued  a  Letter 
Order  to  Glen  Park  Associates  Limited 
Partnership  (Glen  Park)  conditionally 
granting  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  Glen  Park. 

TTie  February  12, 1993  Letter  Order, 
in  ordering  paragraphs  (A),  (B)  and  (C), 
reads  as  follows; 

(A)  Within  30  days  of  the  date  of  this 
letter  order,  any  person  desiring  to  be 
heard  or  to  protest  this  blanket  approval 


of  the  issuances  of  securities  or 
assumptions  of  liabilities  by  Glen  Park 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

(B)  Absent  a  request  for  hearing 
within  the  period  set  forth  above,  Glen 
Park  is  authprized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
guarantor,  endorser,  sxirety,  or  otherwise 
in  respect  of  any  seciuity  of  another 
person:  provid^  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(C)  The  Commission  reserves  the  right 
to  require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
Commission  approval  of  Glen  Park’s 
issuances  of  securities  or  assumption  of 
liabilities. ' 

Notice  is  hereby  given  that  the 
deadline  for  filing  a  motion  to  intervene 
or  protest,  as  set  forth  above,  is  March 
15, 1993. 

Copies  of  the  full  text  of  the  Letter 
Order  are  available  from  the 
Commission’s  Public  Reference  Branch, 
room  3308,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93^063  Filed  2-22-93;  8:45  am) 
BILUNQ  cooe  e717-01-M 


[DockM  Nob.  ER92-809-000  and  ER92-809- 
001] 

Illinois  Power  Co.;  Order  Dismissing 
Rehearing,  Directing  Summary 
Disposition,  Accepting  for  Rling  and 
Suspending  Rates  as  Modified, 
Establish  Hearing  Procedures,  and 
Granting  Waiver  of  Notice 

Issued  February  16, 1993. 

Background 

On  August  31, 1992,  as  completed  on 
December  18, 1992,  Illinois  Power 
Company  (Illinois  Power)  filed  a 
proposed  Power  Coordination 
Agreement  (Agreement)  to  supersede  its 
existing  power  coordination  agreement 
with  the  Illinois  Municipal  Electric 
Agency  (Illinois  Mimidpal).  Under  the 
proposed  Agreement,  Illinois  Power 
will,  among  other  things,  continue  to 
provide  most  of  the  services  currently 
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provided  under  the  existing  agreement.' 
However,  Ulinois  Power  ai^  proposes 
eliminating  Service  Schedule  A  (paitial 
requirements  service)  and  adding 
Service  Schedules  L I  and  M  (various 
transmission  services).  Illinois  Power 
requests  waiver  of  the  60-day  prior 
notice  rec^remmit  to  permit  an 
effective  oate  of  Octobtf  1. 1992. 

Notices  of  ntinois  Power’s  filings 
were  published  in  the  Federal  Register,’ 
with  comments,  protests  and  motions  to 
intervene  due  on  or  before  October  23, 
1992. 

On  October  23. 1992,  the  Illinois 
Commerce  Commission  (Illinois 
Commission)  filed  a  notice  of 
intervention. 

On  September  24. 1992,  and  October 
23, 1992,  Illinois  Municipal  filed  a 
motion  to  intervene  and  a  supplemental 
pleading,  respectively.  In  its  pmadings, 
Illinois  Municipal  protests  the 
transmission  rates  under  Service 
Schedules  I,  J  and  M  and  requests 
suspension  and  hearing.  II!iiK>is 
Municipal,  however.  Supports  Illinois 
Power’s  request  for  waiver  of  the  60-day 
prior  notice  requirement  to  permit  an 
October  1, 1992  effective  date;  Illinois 
Muq/pipal  states  that  a  continuation  of 
the  existing  agreement  would  require 
Illinois  Municipal  to  continue  its  more 
expensive  partial  requirements  service 
beyond  October  1. 1992. 

Illinois  Mimkdpal  states  that,  when 
the  Commission  evaluates  the 
reasonaUmiess  of  Ilbnois  Power's 
proposed  rates,  it  must  consider  the 
inferior  quality  of  the  service  Illinois 
Municipal  will  receive.  Illinois 
Municipal  notes  that,  under  the 
propos^  A^emnent,  Illinois  Pow'er 
retains  the  discretion  to  refuse  short¬ 
term  services  for  any  reason  and  can 
foreclose  other  sellers  from  reaching 
Illinois  Munidpd  in  order  that  Illinois 
Power  may  itself  make  a  sale  to  Illinois 
Municipal.  Illinois  Municipal  states 
that,  even  if  IlHnois  Power  agrees  to 
provide  the  service  necessary  for  a  third 
party  to  serve  Illinois  Municipal,  Illinois 
Power’s  proposed  diort-term 
transmission  rate  of  10  mills/kWh  is  so 
high  that  it  will  economically  foreclose 
Illinois  Municipal  fitun  engaging  in 
many  third-party  transactions.’  With 
respect  to  long-term  services,  IlKnois 


’  The  {BilowiBg  McvicM  are  proiridad  under  the 
proposed  agraemsitt-  regulating  service,  dump 
service,  emergency  aervice,  standby  service,  term 
and  economy  MHfgy,  schedBled  capacity,  reachve 
power,  osid  syelaw  anpport. 

>S7  FR 4S718  (SeptaodMt  22. 1902);  57  FR  47846 
(October  ZQ,  t9a2X 

’  IlUnoU  PoMier  hat  designed  the  10  miUs/kWh 
charge  on  the  astmnpUon  that  the  service  wit!  be 
provided  osdy  during  the  le  peak  be«»  per  day. 
Under  tie  progoeed  Apeeuienl.  sarrica  provided 
for  moKtlM  16  hmirtie  capped  at  Ihn  daily  rale. 


Municiped  notes  that  the  terms  of  the 
propos^  Agreement  require  it  to 
unreasonably  malte  a  minimum 
reservation  equal  to  its  maximum 
noncoincident  peak  demand  at  each 
delivery  point  (less  85  percent  of  its  on¬ 
site  generation).  Illinois  Municipal  notes 
that  it  must  also  make  s^iarate, 
additional  reservations  to  the  extent  it 
wants  to  transmit  power  to  the  same 
delivery  point  fiom  more  than  one 
resource.  Moreover,  Illinois  Municipal 
notes  that  it  is  not  permitted  to  transmit 
power  to  anyone  but  an  Illinois 
Municipal  member  or  to  transmit  power 
over  Illinois  Power’s  interconnections 
with  lowa-Illinois  Gas  and  Electric 
Company,  Electric  Energy,  Inc., 
Tennessee  Valley  Authority,  or  the 
public  utility  subsidiaries  of  the 
American  Electric  Power  Company 
system.  Illinois  Municipal  states  that 
these  service  characteristics  are 
inconsistent  with  the  basis  used  by 
Illinois  Power  to  develop  its  rates, 
because  the  rates  include  the  costs  of 
delivery  points  that  cannot  be  u.sed.  and 
the  unit  barges  were  designed  as  if  the 
billing  determinants  equal  Illinois 
Municipal’s  coincident  peaks  rather 
than  Illinois  Municipal’s  noncoincident 
peaks. 

In  support  of  its  request  for 
suspension  and  bearing,  Illinois 
Municipal  raises  the  following  cost  of 
service  issues;  (1)  An  excessive  rate  of 
return  on  common  equity  of  13.25 
percent,  and  a  failure  to  reduce  debt 
cost  to-reflect  likely  refinancing  due  to 
the  generally  low  interest  rates  available 
today;  (2)  an  unsupported 
reclassification  of  distribution  plant  as 
transmission  plant;  (3)  understated 
transmission  revenue  credits;  (4) 
excessive  cash  working  capital;  (5)  an 
unsupported  inclusion  of  land  held  for 
future  use;  and  (6)  a  failure  to  use  a  13- 
month  average  balance  for  rate  base. 

Illinois  Municipal  also  makes  the 
following  assertions  conceming  the 
ratemoki^  and  rate  design  principles 
used  to  develop  Illinois  Power’s  rates: 

(1)  Illinois  Power’s  rates  for  firm 
transmission  service  reflect  its  roUed-in 
average  system  costs,  yet  the  rates 
provide  fas  restricted  service;  (2)  Illinois 
Power’s  rates  use  an  avorage  of  the  12 
monthly  coincident  peaks  (12  CP)  as  the 
billing  determinants  to  develop  imit 
charge  instead  of  the  contract  demands 
that  will  be  used  for  bills;  and  (3) 
IIUncBS  Power’s  proposed  rate  for  short¬ 
term,  nonfirm  transmission  service  is 
equivalent  to  its  ra4e  for  long-term,  firm 
transmission  (although  CommisskKi 
precedent  requires  that  short-tmm, 
nonfirm  rates  should  be  lower  than 
long-term,  firm  rates  in  otdet  to  reflect 
the  fact  that  reserves  are  not  provided 


for  short-term  service).*  lUinms 
Municipal  also  argues  that  IUukms 
Power  inappropriately  prices  losses  on 
the  basis  of  incremental  production 
costs,  rather  than  average  system  costs 
Illinois  Municipal  also  argues  tha; 

Illinois  Power  improperly  developed  its 
nonfirm  homly  rate  undm  Service 
Schedule  I  bet^use  the  rate  reflects  less 
than  a  full  hour’s  utilization. 

niioois  Municipal  challenges  Illinois 
Power’s  inclusion  of  the  cost  of  various 
control  area  services  in  its  transmission 
rates.’  Illinois  Municipal  also  objects  to 
the  following  terms  and  conditions 
under  the  proposed  Agreement:  (1)  A 
penalty  charge  of  30  mills/kWh  (equal 
to  three  times  the  transmission  rate)  if 
Illinois  Municipal’s  transmission  loads 
exceed  its  reserved  ammmt;  (2)  onerous 
termination  provisions;  and  (3)  a 
limitation  that  service  may  be  only  to 
Illinois  Municipal  members. 

On  November  5, 1992,  Illinois  Power 
filed  an  answer  to  the  Illinois 
Commission’s  notice  of  intervention  and 
to  Illinois  Municipal’s  pleadings. 

Illinois  Power  does  not  object  to  the 
interventions.  Illinois  Power  states  that 
the  Commission  should  accept  Illinois 
Power’s  filing  and  allow  an  effective 
date,  after  a  nominal  suspension,  of 
October  1, 1992,  as  urged  by  all  parties. 
Illinois  Power  furthM  states  that  the 
Commissicm  should  establish  a  hearing 
as  to  the  justness  and  reasonableness  ol 
the  rates  contained  in  Service  Schedules 
M,  and  M. 

On  November  25, 1992,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation  (Director) 
issued  a  deficiency  letter  with  regard  to 
Illinois  Power’s  filing. 

On  December  18, 1992,  Illinois  Power 
filed  a  “request  for  rehearing”  of  the 
Director’s  November  25, 1992  deficiency 
letter.  Illinois  Power  requests  that  the 
Commission  reverse  the  Director’s  letter 
order.  Illinois  Power  asks  the  following 
specific  relief: 

1.  A  determination  that  the  Power 
Coordination  Agreement  which  was  the 
subject  of  IlliiKus  Power’s  filing  become 
effective  by  operation  of  law  on 
November  28. 1992,  or.  in  the 
ahemative,  that  the  Commission  grant 
the  waiver  requested  by  both  Illinois 
Power  and  the  afiacted  customer 
(Illinois  Municipal)  to  permit  an 
effective  date  of  October  1, 1992; 

2.  Acceptance  of  the  Agreement  for 
filing  and  a  hearing  on  only  those 


*  lUtnois  Mimicipel's  October  23  pteeding  at  IS 
(citing,  e.g..  New  England  Power  Company,  49 
FERC  161.129  at  61.554  (1969)). 

‘  The  various  control  area  services  are:  Voltage 
support.  k>od  regrrlation,  spinning  and  nonspinntng 
resarfoa,  toad  and  fcoquoocy  conOol  sorwico.  and 
dispatch  servica 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Notices 


11049 


limited  aspects  of  the  Agreement  upon 
which  the  parties  were  unable  to  agree 
(specifically,  the  transmission  service 
rates  contained  in  Schedules  I. ).  and 
M);  and 

3.  Alternatively,  in  the  event  that  the 
Commission  does  not  accept  the 
Agreement  without  change  or  condition 
(except  for  setting  for  hearing  those 
matters  the  parties  agreed  to  submit  to 
hearing),  an  order  either  determining 
now  or  setting  for  hearing  the  merits  of 
the  controversy  which  exists  between 
the  parties  imder  tlie  preexisting 
Agreement  (i.e.,  whether  there  exists  a 
continuing  obligation  on  Illinois 
Municipars  part  to  make  power 
purchases). 

On  December  31, 1992,  Illinois  Power 
filed  a  supplement  to  its  December  18, 
1992  request  for  rehearing.  Illinois 
Power  stated  that  the  sole  purpose  of  its 
supplement  was  to  discuss  the  impact, 
on  Illinois  Power’s  request  for  rehearing, 
of  the  Commission’s  order  issued  three 
days  later  on  December  21, 1992,  in 
Southern  Company  Services,  Inc.® 

On  December  31, 1992,  Illinois 
Municipal  filed  a  response  to  Illinois 
Power’s  December  18, 1992  request  for 
rehearing.  Illinois  Municipal  states  that 
its  response  is  permissible  under  18 
CFR  385.213(a)(3)  since  Illinois 
Municipal  is  responding  only  to  Illinois 
Power’s  motion  for  a  declaratory  order 
or  hearing  and  not  to  Illinois  Power’s 
request  for  rehearing. 

Discussion 

1 .  Preliminary  Matters 

(a)  Intervention 

Under  Rule  214  of  the  Commission’s 
Rules  of  Practice  £md  Procedure,^  the 
timely,  unopposed  motion  to  intervene 
and  notice  of  intervention  serve  to  make 
Illinois  Municipal  and  the  Illinois 
Commission  parties  to  this  proceeding. 

(b)  The  Director’s  November  25, 1992 
Letter  Order  and  Illinois  Power’s 
"Rehearing” 

Before  addressing  the  merits  of 
Illinois  Power’s  filing,  we  address 
whether  the  Director’s  November  25, 
1992  letter  order  is  a  final  order  such 
that  rehearing  lies.®  As  discussed  below, 
we  conclude  that  the  Director’s  letter 
order  is  interlocutory  and,  as  such,  we 
dismiss  Illinois  Power’s  rehearing 
without  prejudice. 

The  Commission  has  delegated 
certain  authority  to  the  Director  of  the 
Office  of  Electric  Power  Regulation,  or 


"61  FERC 161339  (1992). 
'  18  CFR  389.214. 

"See  18  CFR  385.713(a) 


his  designee.®  The  Commission  has 
delegated  authority  to  take  final 
action,^®  as  well  as  actions  that  are 
interlocutory  in  nature.**  Wo  must 
decide  whi(^  category  the  Director’s 
November  25, 1992  letter  order  falls 
within. 

Since  the  proceeding  became 
contested  when  Illinois  Municipal  filed 
as  a  motion  to  intervene  in  opposition 
on  September  24, 1992,**  the  Director’s 
authority  to  act  was  limited.  The  only 
final  action  the  Director  could  take  on 
November  25, 1992  was  to  reject  Illinois 
Powot’s  filing.  The  Director’s  November 
25  letter  order  clearly  did  not  reject  the 
filing.  Accordingly,  the  Director’s  letter 
order  could  not  constitute  final  agency 
action,  and  thus  was  instead 
interlocutory.** 

When  the  Director  issues  an 
interlocutory  order,  the  filing  utility 
must  respond  to  that  order. *^  Three 
responses  are  possible.  First,  the  utility 
may  amend  its  proposed  rates.  Second, 
the  utility  may  provide  additional 
information  to  support  its  proposed 
rates.  Third,  the  utility  may  respond  by 
informing  the  Director  that  it  disagrees 
that  any  amendment  to  its  proposed 
rates  or  further  information  is 
necessary.*® 

Here  Illinois  Power  did  not  respond  to 
the  Director;  ra'her  it  sought 
‘‘rehearing’’  wi‘h  the  Ck>mmission.  Since 
Illinois  Power  presumably  sought 
“rehearing”  ba^ed  upon  the  description 
of  the  letter  order  as  a  "final  agency 
action”,  in  this  instance  we  will  treat 
Illinois  Power’s  pleading  as  a  response 
that  it  disagrees  that  any  amendment  to 
its  proposed  rales  or  further  information 
is  necessary.  Accordingly,  we  find  that 
Illinois  Power’s  filing  was  completed  on 
December  18, 1992. 

2.  Summary  Disposition 

Illinois  Power  proposes  to  design  its 
transmission  rates,  i.e.,  to  develop  a  per 
unit  charge  for  transmission  service,  by 
dividing  the  re^’enue  requirement  by 
what  it  claims  is  the  average  of  its  12 
monthly  coinci  ient  peaks.  However, 
Illinois*Power  proposes  to  bill  Illinois 
Municipal  on  tlie  basis  of  its  contract 


»18  CFR  375.308 

’"See  18  CFR  37:.30S(a)  (1),  (3)  (acceptance  and 
rejection). 

’’See  18  CFR  375  308(dX2)  (deTiciency  letters). 

’*  See  18  CFR  375.301(c). 

’’The  letter  order  included  "boilerplate” 
language  incorrectly  stating  that  the  action  was 
bn^ 

’"The  filing  cannot  be  complete  until  the  utility 
responds.  Accordingly,  the  60-day  clock  for  action 
under  Federal  Power  Act  section  205  cannot 
commence  until  a  response  is  received. 

”  If  the  utility  foils  to  respond  writhin  the  time 
period  provided  by  the  Director  in  one  of  these 
three  ways,  the  Director  may  reject  the  filing. 


demands,  not  its  coincident  peak 
demands.  As  we  explained  in  a  recent 
order.  Southern  Company  Services,  Inc., 
61  FERC  1 61,339  at  62,328  kxm.9k 
10,  (1992),  to  avoid  over-recovery  from 
customers  when  billing  is  on  the  basis 
of  contract  demands,  then  the  rates 
should  likewise  be  developed  using 
contract  demands.*®  If  the  customer’s 
actual,  and  lower,  demands  are  used  in 
the  development  of  the  rate,  then  the 
rate  will  result  in  an  over-recovery  of 
costs  from  the  customer.  Accordingly, 
Illinois  Power  is  directed  to  redesign  its 
rates  to  compute  the  per  unit  charge 
using  Illinois  Municipal’s  billing 
determinants,  i.e.,  Illinois  Municipal’s 
contract  demands.** 

Section  4.5  of  the  proposed 
Agreement  provides  that  Illinois 
Municipal  will  pay  expansion  costs 
(referred  to  by  the  parties  as  “System 
Advancement  Costs”)  in  addition  to 
embedded  cost  rates.  'The  collection  of 
expansion  costs  in  addition  to 
embedded  cost  rates  violates  the 
Commission’s  transmission  pricing 
guidelines.  Under  our  precedent, 

Illinois  Power  may  charge  only  the 
higher  of  its  embeidded  cost  rates 
expansion  costs.*®  Therefore,  Illinois 
Power  is  directed  to  revise  the  proposed 
Agreement,  consistent  with  our 
precedent,  to  state  the  rate  as  the  higher 
of:  (1)  Its  embedded  cost  rate;  or  (2)  its 
expansion  cost.*® 

In  Service  Schedule  F,  Illinois  Power 
proposes  to  charge  a  rate  for  economy 
energy,  transactions  equal  to  a  share  of 
the  savings  plus  its  transmission  charge 
of  10  mills/kWh.  'This  is  inappropriate. 
The  Commission  has  long  accepted 
split-savings  rates  which  disregard  the 
fixed  costs  of  the  seller,  but  which 
ensure  that  the  customer  retains  at  least 
50  percent  of  the  transaction  savings. 
Such  rates  permit  the  seller  to  obtain  a 


'*Cf.  Central  Powar  and  Light  Company,  Opinion 
No.  326.  47  FERC  161.339  at  62,163,  62,164-66. 
order  on  reh  q.  Opinion  No.  326-A,  49  FERC 
161.003  at  61,003-05  (1989)  (where  party  U 
required  undw  contract  to  pay  for,  i.e.,  it  billed  on, 
full  contract  demand  regardim  of  actual  demand, 
rates  should  be  developii^  based  on  contract 
demand  rather  than  actual  demand). 

”  In  support  of  its  position,  UliiMis  Power  cites 
to  the  presiding  judge's  decision  in  Northern  States 
Power  Company,  59  FERC  1 83,003  at  65,049 
(1992).  We  note  that  this  initial  decision,  now 
pending  on  axceptions,  is  of  no  precedential  value 
for  the  purposes  of  this  case.  M<m  specifically  as 
to  the  precedential  effect  of  initial  dMusions,  see 
Century  Power  Corporation.  56  FERC  1 61.067  at 
61,298  (1991):  Southern  California  Edison 
Company.  55  FERC  1 61,497  at  62,799  (1991). 

’"See  Pennsylvania  Electric  Company.  60  FERC 
161.034  at  61,129-2  ft  n.49  (1992);  see  also 
Pennsylvania  Electric  Company,  58  FERC  161,278 
at  61,871-75,  leh’g  denied,  60  FERC  161,034  at 
61,123  to  29-2  (1992);  see  also  Public  Service 
Electric  ft  Gas  Compmiy.  61  FERC  161314  (1993). 

'•Id. 
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contribution  to  fixed  costs  in  excess  of 
100  percent,  as  long  as  the  customer 
receives  at  least  50  percent  of  the 
savings.  Illinois  Power’s  proposed 
economy  energy  rate  (allowing  recovery 
of  both  a  share  of  these  savings  plus  a 
separate  transmission  charge)  violates 
the  Commission’s  pricing  principles. 
Illinois  Power  retains  over  50  percent  of 
the  savings,  while  Illinois  Municipal 
receives  less  than  50  percent  of  the 
savings.  Accordingly,  Illinois  Power  is 
directed  to  revise  Service  Schedule  F  to 
eliminate  the  additional  transmission 
charge. 

For  power  sales  from  Illinois  Power  to 
Illinois  Municipal,  Illinois  Power 
proposes  a  ceiling  demand  charge  for 
production  plus  10  mills/kWh  for 
transmission.  Illinois  Power  has 
provided  no  cost  support  for  the  ceiling 
demand  charge.  Illinois  Power  simply 
states  that  the  rates  are  less  than  those 
accepted  in  one  of  its  previous  rate 
filings.  Docket  No.  ER91-535-000.^® 

The  rates  accepted  in  that  case  reflected 
the  fixed  and  variable  costs  of  Illinois 
Power’s  Clinton  nuclear  unit  and 
Illinois  Power’s  average  transmission 
investment.**  The  service  schedules 
proposed  here  adopt  a  charge  equal  to 
110  percent  of  system  incremental  costs, 
and  require  Illinois  Municipal  to  pay 
separately  for  transmission  under  other 
service  schedules.  Accordingly,  the 
rates  accepted  in  Docket  No.  ER91-53.5- 
000  are  not  comparable  to  those 
proposed  here.  Therefore,  Illinois  Power 
is  dirked  to  include  cost  data  (in  the 
compliance  filing,  which  we  order 
Illinois  Power  to  make  below) 
demonstrating  that  the  demand  charge 
in  its  power  sales  rate  will  produce  no 
more  than  a  100  percent  contribution  to 
the  fixed  production  costs  of  the 
generating  units  likely  to  be  used  to 
price  energy.**  If  the  rates  cannot  be 
supported  on  this  basis,  Illinois  Power 
is  directed  to  reduce  its  rates 
accordingly. 

3.  Suspension  and  Hearing 

Our  preliminary  review  of  Illinois 
Power’s  proposed  rates,  as  modified  by 
the  summary  dispositions  above, 
indicates  that  the  rates  have  not  been 
shown  to  be  just  and  reasonable  and 
may  be  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
will  accept  the  proposed  rates,  as 
modified  by  the  summary  dispositions 


"Seelllinois  Power  Company, ,  57  FERC 
161,213(1991). 

57  FERC  1 61,697-98.  61,699-700. 
“See  .  57  FERC  161,699-700. 


discussed  above,  for  filing,  suspend 
then,  and  set  them  for  hearing.** 

Our  preliminary  analysis  indicates 
that  the  proposed  rates  may  produce 
substantially  excessive  revenues,  and  so 
we  would  normally  suspend  the  rates 
for  five  months.*'*  However,  a  five- 
month  suspension  here  could  force 
Illinois  Municipal  to  continue  taking 
partial  requirements  service  under  the 
existing  (and  more  expensive) 
agreement.  Therefore,  under  these 
circumstances,  a  nominal  suspension  ia 
appropriate.  Accordingly,  we  will 
accept  the  rates  for  filing,  as  modified 
by  summary  disposition,  suspend  the 
rates  for  a  nominal  period,  with  the 
rates  to  become  effective  October  1, 

1992,  subject  to  refund,  and  set  them  for 
hearing. 

4.  Waiver  of  Notice 

We  will  grant  waiver  of  the  60-day 
prior  notice  requirement  because,  if  the 
proposed  agreement  is  not  permitted  to 
become  effective  on  October  1, 1992, 
Illinois  Municipal  will  be  required  to 
continue  purchasing  more  expensive 
partial  requirements  service  from 
Illinois  Power.  In  Central  Hudson  Gas  & 
Electric  Ck>rporation,  et  al.,  60  FERC  1 
61,106  at  61,338,  reh’g  denied.  61  FERC 
1  61,089  (1992),  the  Commission  stated 
that  it  would  generally  grant  waiver  for 
a  service  which  allows  the  customer  to 
avoid  purchasing  a  more  expensive 
service  from  the  same  utility. 
Accordingly,  we  will  grant  waiver  of 
notice  and  allow  the  proposed 
Agreement  to  become  effective  October 
1, 1992,  subject  to  refund. 

5.  The  Energy  Policy  Act  of  1992^^ 

Subsequent  to  the  date  of  the  original 
and  supplemental  rate  filings  in  this 
docket,  Congress  enacted  the  Energy 
Policy  Act  of  1992,  which  expands  the 
Commission’s  authority  to  order 
transmission  services  under  sections 
211  and  212  of  the  Federal  Power  Act. 
We  currently  are  analyzing  what  impact. 


See  Cincinnati  Gas  and  Electric  Company,  59 
FERC  1 61,072  at  61,291  (1992)  (hearing  is  not 
confined  to  issues  identiRed  and  explicitly  set  for 
hearing;  hearing  goes  to  all  issues  relevant  to 
assessment  of  justness  and  reasonableness). 

Service  Schedule  ),  providing  for  firm  long-term 
transmission  service,  inter  alia,  limits  transmission 
to  another  public  utility  for  the  sole  purpose  of 
serving  an  Illinois  Municipal’s  member  load — and 
not  for  resale  by  Illinois  Municipal  or  that  member. 
See  Service  Schedule )  at  page  )-2,  section  )2.2(e). 
An  issue  that  we  believe  should  be  addressed  at 
hearing  is  whether  this  limitation  is  an 
impermissible  resale  restriction,  e.g..  Central  Maine 
PowOT  Company,  18  FERC  161,126  at  61,251,  reh'g 
denied,  19  FERC  1 61,041  (1982),  or  is  otherwise 
unjust,  unreasonable  or  unduly  discriminatory  or 
preferential. 

“  See  West  Texas  Utilities  Company,  18  FERC 
161,189(1982). 

Pub.  L  No.  102-486, 106  Stat.  2776  (1992). 


if  any,  the  new  transmission  provisions 
should  have  on  the  transmission  pricing 
policies  we  have  applied  in  recent  cases 
under  sections  205  and  203  of  the 
Federal  Power  Act.  In  the  meantime,  we 
will  continue  to  apply  our  current 
policies.  We  expect  to  announce  in  the 
next  future  some  procedure  for 
soliciting  and  obtaining  public  input  on 
future  transmission  rate  design  issues. 

The  Commission  Orders 

(A)  Illinois  Power’s  rehearing  is 
hereby  dismissed  as  discussed  in  the 
body  of  this  order. 

(B)  Summary  disposition  is  hereby 
ordered,  as  discussed  in  the  hody  of  this 
order.  Within  30  days  of  the  date  of  the 
issuance  of  this  order,  Illinois  Power 
shall  file  revised  rates  and  cost  support 
reflecting  these  determinations. 

However,  if  a  request  for  rehearing  is 
filed,  the  compliance  filing  will  be  due 
within  15  days  of  the  date  the 
Commission  disposes  of  rehearing. 

(C)  Illinois  Power’s  proposed  rates,  as 
modified  pursuant  to  Ordering 
Paragraph  (B)  above,  are  hereby 
accepted  for  filing,  suspended  for  a 
nominal  period  to  become  effective  on 
October  1, 1992,  subject  to  refund. 

(D)  Illinois  Power’s  request  for  waiver 
of  the  60-day  prior  notice  requirement  is 
hereby  granted. 

(E)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission’s  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I), 

a  public  hearing  shall  be  held 
concerning  the  justness  and 
reasonableness  of  Illinois  Power’s 
proposed  Agreement,  as  discussed  in 
the  body  of  this  order. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding  to  be  held  within 
approximately  fifteen  (15)  days  from  the 
date  of  this  order,  in  a  hearing  room  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426.  Such  conference 
shall  be  held  for  the  purpose  of 
establishing  a  procedural  schedule.  The 
presiding  judge  is  authorized  to 
establish  procedural  dates  (including  a 
date  for  the  submission  of  Illinois 
Power’s  case-in-chief),  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  for  in  the  Commission’s  Rules 
of  Practice  and  Procedure. 
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(G)  Illinois  Power  is  hereby  informed 
that  rate  schedule  designations  will  be 
assigned  when  the  Commission  acts  on 
Illinois  Power’s  compliance  rates  hied 
pursuant  to  Ordering  Paragraph  (B) 
above. 

(H)  The  Secretary  shall  publish  a  copy 
of  this  order  in  the  Federd  Register. 

By  the  Conunissioo.  Commissioner 
Trabandt  dissents  in  part  on  the  issue  of 
pricing  for  expansion  costs  and  the  rejection 
of  Illinois  Power’s  provision  in  §  4.5  of  the 
proposed  Agreement  (slip  op.  at  7)  for  the 
reasons  stated  in  his  separate  opinion  in 
Pennsylvania  Electric  Company,  60  FERC 1 
61,034  (1992). 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-4138  Filed  2-22-93;  8:45  am) 
BILUNG  CODE  STIT-OI-M 

[Docket  No.  RS92-1 0-000] 

Southern  Natural  Gaa  Co.;  Notice  of 
Conference 

February  16, 1993. 

Take  notice  that  on  Friday,  February 
26, 1993,  at  10  a.m.,  a  conference  will 
be  convened  in  the  above-captioned 
docket  to  discuss  those  disputed  terms 
and  conditions  in  Southern’s  Order  No. 
636  compliance  filing  that  the  order  on 
Southern’s  compliance  filing,  issued 
February  11, 1993,  does  not  address. 
Staff  will  be  sending  the  parties  a 
tentative  list  of  terms  and  conditions 
that  will  be  addressed  at  the  conference. 

The  conference  will  he  held  at  the 
National  Guard  Association  building. 
One  Massachusetts  Ave.,  NW. 
(intersection  of  Massachusetts  Ave.  and 
North  Capitol  St.,  opposite  the  Post 
Ofhce  Bldg.).  All  interested  parties  are 
invited  to  attend.  Attendance  at  the 
conference  will  not  confer  party  status. 
For  additional  information,  interested 
persons  can  call  A1  Francese  at  202- 
208-0736. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc.  93-4064  Filed  2-22-93;  8;45  am) 
BtLUNa  CODE  tnr-OI-M 


Office  of  Fossil  Energy 

[FE  DockM  No.  93-09-NQl 

Anadarfco  Trading  Co.;  Order  Granting 
Blanket  Authorization  to  Export 
Natural  Gas  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  E>OE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 


Anadarko  Trading  Company  blanket 
authorization  to  export  up  to  22  Bcf  of 
natural  gas  to  (Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 

Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  . 
(202)  586-9478.  *1110  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  February  16, 
1993. 

Cli£ford  Toraaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

BILLINO  CODE 

[FE  Docket  No.  93-06-NG] 

Aquiia  Energy  Marketing  Corp.;  Order 
Granting  Blanket  Authorization  to 
Import  Natural  Gaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Aquiia  Energy  Marketing  Corporation 
blanket  authorization  to  import  up  to 
200  Bcf  of  natural  gas  to  Canada  over  a 
two-year  term  beginning  on  the  date  of 
the  first  import. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  February  16, 
1993. 

Clifford  Tomaszewrski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
,  Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-4143  Filed  2-22-93;  8:45  ami 
BH.UNO  CODE  MSO-OI-H 

[FE  Docket  No.  93-17-NG] 

Tenngasco  Corp.;  Authorization  to 
Export  Natural  Gaa  to  Canada 

AGENCY:  Office  of  Fossil  Energy,  EKDE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  F  Dssil  Energy  of 
the  Department  cf  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tenngasco  Corporation  blmiket 
authorization  to  export  to  Canada  up  to 


100  Bcf  of  natural  gas  over  a  period  of 
two  years  beginning  on  the  date  of  the 
first  delivery  after  February  28, 1993, 
the  date  Tenngasco’s  existing  export 
authorization  expires. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  *1110  docket  room  is 
opra  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  February  16, 
1993. 

Clifford  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-4144  Filed  2-22-93;  8:45  am] 
BHJJNG  CODE  MSO-OI-M 

[FE  Dockat  No.  93-1S-NG1 

TM  Star  Fuel  Co.;  Long-Term 
Authorization  To  Imp^  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  E)OE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  TM 
Star  Fuel  Company  authorization  to 
import  fi-om  Cwada  up  to  10,000  Mcf  of 
natural  gas  per  day  over  a  period  of  15 
years  beginning  on  the  date  of  the  first 
delivery  (anticipated  in  April  1993).  The 
gas  will  be  resold  as  fuel  to  generate 
electricity  at  a  cogeneration  plant  in 
Anacortes,  Washin^on. 

This  order  is  avauable  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  February  16, 
1993. 

Clifford  Toraaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc  93-4145  Filed  2-22-03;  8:45  am) 
WLLMO  CODE  S4S0-01-M 

[FE  Dockat  No.  93-16-NG] 

TM  Star  Fuel  Co.;  Authorization  to 
Import  Natural  Gaa  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
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that  it  has  issued  an  order  granting  TM 
Star  Fuel  Company  blanket 
authorization  to  import  from  Canada  up 
to  15  Mcf  of  natural  gas  over  a  period 
of  two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  DC,  February  16, 
1993. 

Qifford  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Proffratns,  Office  of  Fossil  Energy. 

(FR  Doc.  93-4146  Filed  2-22-93;  8:45  am) 
MLUNG  CODE  t450-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
January  29  Through  February  5, 1993 

During  the  week  of  January  29 
through  February  5, 1993,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  notice  were  filed 
with  ffie  Office  of  Hearings  end  Appeals 
of  the  Department  of  Energy. 


Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  February  12, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearing  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  of  January  29  through  February  S,  1993] 


Date 

Name  and  location  o(  applicant 

Casa  No. 

Type  of  submlsston 

Jaa  29. 1993  . 

GuH/R  J.  Pale  A  C.  Barona  Gulf,  Knight  Gulf  Sta- 
tioa  Joseph  M.  Carroll.  Cordova,  TN. 

RR300-226.  RR30O- 
227,  RR30O-228 

Request  for  modIficatlorVrBscission  In  the  Gulf  refund  proceeding. 

If  Granted:  The  September  13, 1991,  March  20, 1991,  and  June 
19,  1991  Dismissal  Letters  (Case  Nos.  RF300-16765,  RF300- 
11608  and  RF300-13020)  Issued  to  RJ.  Pale  &  C.  Barone 
Gulf,  Knight  Gulf  Station,  and  Joseph  M.  Carroll  regarding  the 
firm's  Application  lor  Refund  submitted  In  the  Gulf  refund  pro- 
ceedirtg  would  be  modified. 

Jaa  29. 1993  . 

OCAW,  Mlamisburg,  OH  . 

LFA-0268 

Appeal  of  an  Information  request  denial.  If  Granted:  The  January 

5,  1993,  Freedom  of  Information  Rer^est  Denial  Issued  by  the 
Albuquerque  Operations  Office  would  be  rescinded,  and  OCAW 
would  receive  access  to  salaries  of  the  salaried  exempt  and 
nort-exempt  personrrel  relating  to  EG&G  Mourrd  Applied  Tech¬ 
nologies. 

Feb.  02. 1993  . 

Hanford  Education  Action  League,  Spokane,  WA 

LFA-0269 

Appeal  of  an  Information  request  denial.  If  Granted:  The  Jarruaty 
12, 1993,  Freedom  of  Infonnatlon  Request  Denial  Issued  by  the 
Ri^rd  Field  Office  would  be  rescinded,  and  Hanford  Edu¬ 
cation  Action  League  would  receive  access  to  DOE  Information. 

Refund  Applications  Received 


Date  re¬ 
ceived 

Name  of  refurtd  pro- 
ceedln^name  of  re¬ 
fund  appicant 

Case  No. 

01/29/93 

Gulf  ON  Refund  AppH- 

RF300-20874 

thru  02/ 
05/93. 

cations  Received. 

thnr 

RF300- 

20905. 

01/29/93 

Cnjde  Oil  Refund  Ap- 

RF272-94070 

thru  02/ 
05/93. 

pUcations  Received. 

thru 

RF272- 

94065. 

01/29/93 

Atlantic  Richfield  Re- 

RF304-13561 

thniOl/ 

fund  Applications 

thnj 

05/93. 

Recei^. 

RF304- 

13578. 

01/29/93 

Texaco  ON  Refund  Ap- 

RF321-19576 

thru  02/ 
05/93. 

plications  Received. 

thru 

RF321- 

19585. 

02A)1/93  .. 

Tom's  Clark  *200  . 

RF342-316. 

02/D1/93  .. 

Doug's  Clark  Super 

100. 

RF342-317. 

02A)1/93  .. 

West  Park  Canal  _ 

RF346-24. 

02/01/93  .. 

Morgan  CNy  &  Patter¬ 
son  Canal. 

RF346-25. 

02/01/93  „ 

East  End  Canal _ 

RF346-26. 

02/01/93  .. 

ViNe  Platia  Canal _ 

RF346-27. 

02/02/93  .. 

Comer  Cash  A  Carry  „ 

RF343-12 

[FR  Doc.  93-4148  Filed  2-22-93;  8:45  am) 
erujNO  CODE  0450-01-M 


Implementation  of  Special  Refund 
Procedurea 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACnON:  Proposed  decision  and  order. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  solicits  comments  concerning 
procedures  that  OHA  proposes  to  follow 
in  refunding  a  total  of  $31,199  obtained 
from  the  bankruptcy  proceeding  of  the 
Lunday-Thagard  Oil  Company  and 
pursuant  to  a  consent  order  entered  into 
by  William  T.  Tootle,  President  of  Lotus 
Petroleum,  Inc.  The  ffinds  were  remitted 
to  the  DOE  in  order  to  resolve 
allegations  of  crude  oil  pricing 
violations  by  Lunday-Thagard  and 
Lotus. 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 


should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Numbers 
LEF-0050  (Lunday-Thagard)  or  LEF- 
0051  (Lotus). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2860. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  notice  is 
hereby  given  of  the  issuance  of  the 
Propos^  Decision  and  Order  set  out 
below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  monies  obtained  from  the 
Bankruptcy  Estate  of  Thagard  Oil 
Company  d/b/a  Lunday-Thagard  Oil 
Company,  and  pursuant  to  a  consent 
order  entered  into  with  William  T. 
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Tootle,  President  of  Lotus  Petroleum, 

Inc.  In  both  cases,  the  monies  remitted 
to  the  DOE  settle  allegations  of  crude  oil 
pricing  violations.  The  payments  are 
being  held  in  an  interest-bearing  escrow 
account  pending  distribution  by  the 
DOE.  Distribution  of  the  monies 
received  from  Lunday-Thagard  and 
Tootle  will  be  governed  by  the  DOE’s 
Statement  of  Modified  Restitutionary 
Policy  in  Crude  Oil  Cases,  which  states 
that  crude  oil  overcharge  monies  will  be 
divided  among  the  states,  the  federal 
government,  and  eligible  purchasers  of 
refined  products.  See  51  ra  27899 
(August  4, 1987).  Proposed  claims 
procedures  are  explained  in  the 
Proposed  Decision  and  Order. 

Applications  for  refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  room  lE-234, 1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

Dated;  February  17, 1993. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Petitioners:  Lunday-Thagard  Oil 

Company,  Lotus  Petroleum,  Inc.  and 

William  T.  Tootle 
Date  of  Filing:  September  17, 1992 
Case  Numbers:  LEF-0050  and  LEF-0051 

This  Proposed  Decision  and  Order 
considers  two  Petitions,  filed  by  the 
Economic  Regulatory  AdminisU'ation  (ERA), 
for  the  Implementation  of  Special  Refund 
Procedures  (Petition)  for  crude  oil  overcharge 
funds.  Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the  ERA 
may  request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  See  Petition  for 
Implementation  of  Special  Refund 
Procedures,  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  persons  who  were  injured  by  actual  or 
alleged  violations  of  the  DOE  price 
regulations.  We  have  considered  the  ERA'S 
September  17, 1992,  requests  to  implement 


Subpart  V  procedures  with  respect  to  the 
monies  received  from  Thagard  Oil  Company 
dA)/a  Lunday-Thagard  Oil  Company 
(Lunday-Thagard)  and  William  T.  Tootle 
(Tootle),  president  of  Lotus  Petroleum,  Inc. 
(Lotus),  and  have  determined  that  such 
procedures  are  appropriate. 

I.  Background 

On  August  17, 1982,  the  DOE  filed  a 
general  unsecured  claim  with  the  United 
States  Bankruptcy  Court  for  the  Central 
District  of  California  in  the  Chapter  11 
reorganization  of  Lunday-Thagard.  An 
amended  proof  of  claim  was  filed  on 
September  2, 1982  by  the  DOE.  During  the 
period  of  crude  oil  price  controls,  Lunday- 
Thagard  was  a  small  and  independent 
refiner.  The  DOE  audited  the  company's 
compliance  during  this  period  wiffi  the 
Mandatory  Petroleum  Pricing  and  Allocation 
Regulations  (the  regulations)  and  issued  a 
Proposed  Remedial  Order  (PRO)  to  the  firm 
requiring  refunds  for  alleged  violations  of  the 
Entitlements  Program.  This  PRO  arose  from 
the  firm's  alleged  improper  reporting  of  its 
crude  oil  runs  to  stills  for  purposes  of  the 
DOE’s  Entitlements  Program  in  violation  of 
the  regulations  codified  at  10  CFR  part  211. 
Under  the  regulations,  entitlements 
violations  had  the  same  effect  as  crude  oil 
overcharges.  Thereafter,  the  firm  filed  a 
petition  for  relief  with  the  above-mentioned 
Bankruptcy  Court.  The  Bankruptcy  Estate  has 
remitted  a  total  of  $28,156  in  settlement  of 
the  DOE'S  claim  against  Lunday-Thagard. 

The  Lunday-Thagard  Petition  requests  that 
the  OHA  implement  a  special  refrind 
proceeding  to  distribute  these  funds,  plus 
accrued  interest. 

The  Lotus  Petition  requests  that  OHA 
implement  special  refund  procedures  for 
monies  remitted  by  Tootle  in  relation  to  a 
Final  Remedial  Older  issued  by  the  OHA  on 
April  23, 1986.  Lotus  Petroleum,  Inc.,  14 
DOE  1 83,020  (1986).  Under  that  Remedial 
Order,  Lotus,  Tootle  and  Lynn  O.  Castle 
(Castle)  were  found  to  have  violated 
pfovisions  of  the  Federal  petroleum  price 
regulations  with  respect  to  the  resale  of  crude 
oil  during  the  period  April  1, 1980  through 
December  31, 1980  (the  audit  period).' 
However,  on  July  24, 1989,  Tootle  entered 
into  a  Consent  c5rder  (the  Order)  with  DOE 
to  resolve  all  of  his  personal  liability  in  this 
matter.  Consent  Order  No.  6AOX00330. 

Under  this  agreement  the  DOE  compromised 
its  enforcement  claim  against  Tootle  on  an 
ability-to-pay  basis,  and  accepted  a  total 
amount  of  $3,043  from  Tootle  in  settlement 
of  its  claims  against  him.  In  the  Lotus 


'  Lotus  was  incorporated  in  the  State  of  Texas  on 
April  17, 1980.  Tootle  and  Castle  were  its  only 
shareholders.  On  May  3, 1984,  the  ERA  issued  a 
PRO  alleging  that  during  the  audit  period,  Lotus 
engaged  in  the  resale  of  crude  oil  through  the 
process  known  as  "layering”  (Case  No. 
6A0X00330).  The  PRO  alleged  that  Lotus  charged 
prices  for  crude  oil  in  excess  of  the  actual  cost  of 
the  crude  oil  without  providing  any  service  or 
function  traditionally  and  bistoric^ly  associated 
with  the  resale  of  crude  oil.  After  considering  the 
objections  filed  by  the  PRO  recipients,  this  Office 
issued  the  PRO  as  a  Final  Remedial  Order  on  April 
23, 1986.  The  Remedial  Order  found  Lotus,  Tootle 
and  Castle  jointly  liable  for  $11,833,152  in 
overcharges  plus  interest. 


Petition,  the  ERA  states  that  this  payment 
was  made  solely  by  Tootle  and  in  no  way 
compromises  the  DCffi’s  claims  against  Lotus 
or  Castle. 

Lunday-Thagard  and  Tootle  have  remitted 
a  total  of  $31,199  to  the  DOE.  These  funds 
are  available  for  distribution  through  subpart 
V  and  currently  are  being  held  in  an  interest- 
bearing  escrow  account  maintained  at  the 
Department  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distribution. 

n.  Jurisdiction  and  Authority 
The  general  guidelines  that  govern  the 
OHA's  ability  to  formulate  and  implement  a 
plan  to  distribute  refunds  are  set  forth  at  10 
CFR  part  205,  subpart  V.  These  procedures 
apply  in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  were 
injured  as  a  result  of  actual  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  each  person  should 
receive.  For  a  more  detailed  discussion  of 
subpart  V  and  the  authority  of  the  OHA  to 
fashion  procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  8  DOE  1 82,597 
(1981). 

III.  The  Proposed  Crude  Oil  Refiuid 
Procedures 

A.  Crude  Oil  Refund  Policy 
The  monies  remitted  by  Lunday-Thagard 
and  Tootle  will  be  distributed  in  accor^nce 
with  the  DOE’s  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases 
(MSRP).  See  51  FR  27899  (August  4, 1986). 
The  MSRP  was  issued  as  a  result  of  the  court- 
approved  settlement  agreement  in  the  DOB 
Stripper  Well  Exemption  Litigation  (MDL- 
378).  See  In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  653  F. 
Supp.  108, 3  Fed.  Energy  Guidelines  1 26,563 
(D.  Kan.  1986).  This  policy  has  been  utilized 
in  all  subpart  V  proceedings  involving 
alleged  crude  oil  violations.  See  Order 
Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986)  (the  August  1986  Order). 
Under  the  MSRP.  40  percent  of  the  crude  oil 
overcharge  funds  will  be  refunded  to  the 
Federal  govenunent,  another  40  percent  to 
the  states,  and  up  to  20  percent  may  initially 
be  reserved  for  the  payment  of  claims  by 
injured  parties.  The  MSRP  also  specified 
that,  after  all  valid  claiiiu  by  injured 
purchasers  are  paid,  any  remaining  monies 
will  be  disburs^  to  the  Federal  government 
and  the  states  in  equal  amounts. 

On  April  10. 1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous  comments 
received  in  response  to  the  August  1986 
Order.  52  FR  11737  (April  10, 1987)  (the 
April  10  Notice).  This  Notice  provided 
guidance  to  claimants  that  anticijpated  filing 
refund  applications  for  crude  oil  monies 
under  the  subpart  V  regulations.  In  general, 
we  stated  that  all  claimants  would  to 
required  to  (1)  document  their  purchase 
volumes  of  petroleum  products  during  the 
August  19, 1973,  through  January  27, 1981, 
crude  oil  price  control  period;  and  (2)  prove 
they  were  injured  by  the  alleged  crude  oil 
overcharges.  End-users  of  petroleiun 
products  whose  businesses  are  unrelated  to 
the  petroleum  industry  would  be  presumed 
to  have  been  Injured  by  the  alleged  crude  oil 


11054 


F«derdl  Regisler  !  Vo!.  58,  No.  34  /  Tuesday,  February  23.  1993  I  Notices 


overcharges  and  would  not  be  required  to 
submit  any  addMoiid  proof  of  tefury  be]rond 
documentetion  of  their  purchase  volumes. 

See  Gty  of  CohuDbus.  Georgia,  16  DOB 
1S5,SSe(m7). 

B.  Befund  Claims 

We  propose  to  adopt  the  DOB’s  standard 
pruoadures,  as  set  forth  in  the  MSRP,  to 
distribute  the  crude  oU  monies  obtained  from 
Lunday-Thagard  mad  Tootle.  The  amount  of 
money  covered  by  this  Proposed  Decision 
and  Order,  as  previously  stated,  is  $31,199 
plus  accrued  interest  We  have  chosen 
initially  to  reserve  20  percent  of  these  frjnds 
($6,239  phts  interest)  for  direct  refunds  to 
claimants. 

The  OHA  (Hoposes  to  evaluate  crude  oil 
refund  ciainu  in  a  manner  similar  to  that 
used  in  subpait  V  proceedings  to  evaluate 
claims  baaed  on  alleged  refined  product 
overcharges.  Claimants  generally  will  be  ' 
required  to  document  their  purchase  volumes 
of  petroleum  products  and  prove  that  they 
were  injured  as  a  msolt  of  the  alleged 
violations.  We  will  adopt  a  presumption  that 
the  crude  oil  overcharges  were  absorbed, 
rather  than  passed  on,  by  applicants  who 
were  (1)  end-uasra  of  petroleum  products,  (2) 
unrelated  to  the  petroleum  industry,  and  (3) 
rmt  subject  to  the  regulations  promulgated 
under  the  Emergency  Petroleum  Allocation 
Act  of  1973  (EPAA),  15  U.S.C  751-760h.  In 
order  to  receive  a  r^und,  end-user  deimants 
need  not  sutmtit  any  evidence  of  injury 
beyond  documentetion  of  their  purchm 
volumes.  See  Sheli  Oil  Co.,  17  DOE  165,204 
(1986). 

•  Petroleum  retailer,  reeeller.  aiMl  refiner 
applicants  must  submit  detailed  evidence  of 
injury,  they  may  not  rely  npon  the  injury 
presumptions  utilized  in  scrnie  refined 
product  refund  ceses.  Id.  Finally,  if  a 
claimant  has  executed  and  submitted  a  valid 
waiver,  pursuant  to  one  of  the  escrow 
accounts  est^lsbed  by  the  Stripper  Well 
Seitlmnent  Agreement,  then  he  has  waived 
bis  ri^  to  file  an  applicatioR  for  subpart  V 
crude  oil  refund  monies.  See  Mid-America 
Dairymen  v.  Herrington,  678  P.2d  1446,  3 
Fed.  Energy  Guidelines  1264117  (Temp. 

Emer.  Ct  App.  1969);  In  re:  Depwhnent  of 
Energy  Stripper  Well  Exemption  Litigation, 
707  P.  Supp.  1267, 3  Fed.  ^ergy  Goidelines 
126,613  (D.  Kan.  1987). 

Refunds  to  eligible  daimants  that 
purchased  refin^  petrolemn  jvoducts  will 
be  calculated  on  the  basis  of  a  volumetric 
amount  obtained  by  dividiitg  the  crude  oil 
refund  monies  Invdved  in  this  determination 
($31,199)  by  the  total  U.S.  consumption  of 
petroieura  products  during  the  price  control 
period.  See  Mountain  Fuel  Supply  Co..  14 
DOE  185,475  (1906). 

As  has  been  stated  in  prior  Dedsioiis,  a 
crude  oil  refund  applicant  will  only  be 
required  to  submit  cme  application  fix'  its 
shm  of  all  available  crude  oil  overcharge 
funds.  See,  8.g.,  A.  Tanicone,  Inc.,  IS  DOE 
185,495  (1^7).  A  party  that  has  already 
submitted  a  daim  in  any  other  crude  oil 
refund  prnceediag  implemented  by  the  DOE 
need  not  file  anoti^  daim.  The  prior 
aj^lkation  will  be  deemed  to  be  filed  in  all 
crsde  oil  refund  procsadings  firMlized  to 
data.  *016  cnnent  dearfilne  frir  fifing  an 


Application  for  Refund  is  )une  30, 1994.  Sea 
Anduir  Gasofina  Corp.,  22  DOB  185,071 
11992).  It  is  the  policy  of  the  DOS  to  pay  all 
crude  oil  refund  claims  filed  before  June  M, 
1994,  at  the  rate  at  $0.0008  per  gallon.  We 
anticipate  that  applicants  who  filed  their 
daims  by  ]une  30, 1988,  will  receive  a 
supplemental  refund  payment;  however,  wa 
will  decide  in  the  future  whether  claimants 
that  filed  later  aj^lications  should  receive 
additimial  refunds.  Applicants  may  be 
required  to  submit  additional  InibnnetioD  to 
support  their  refund  daims  for  future 
amounts.  Notice  of  any  such  additional 
amounts  will  be  pubii^ed  in  the  Federal 
Register. 

C.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  we  propose 
that  the  remainii^  80  percent  of  the  crude  oil 
violation  amounts  subject  to  this  Proposed 
Decision  or  $24,960  in  prindpal,  plus 
accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  states  and  federal 
government  for  Indirect  restitution.  Refunds 
to  the  states  will  be  in  proportion  to  the 
consumption  of  petroleum  products  in  each 
state  during  the  period  of  price  controls.  Tlie 
share  or  ratio  of  the  hinds  allocated  to  each 
state  is  contained  in  Exhibit  H  of  the  Stripper 
Well  Agreement 

Before  taking  the  actions  we  have  proposed 
in  this  Dedsioa,  we  intend  to  publicize  our 
pn^;x»Bl  and  solicil  comments  on  it. 
ConunenU  r^ardiog  the  tentative 
distribution  process  s^  forth  in  this  Proposed 
Decision  and  Order  should  be  filed  with  the 
'  OHA  within  thirty  days  of  its  publication  in 
the  Federal  Regiater. 

h  is  therefore  ordered  that: 

The  refiind  amounts  remitted  to  the 
Department  of  Enmgy  by  the  Lunday-Thagard 
Oil  Company  and  by  William  T.  Tootle  will 
be  distribute  in  acrardance  with  the 
foregoing  Decision. 

|PR  Doc.  93-4149  Filed  2-22-93;  8:45  am) 
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ENVIRONMENTAL  PROTEimON 
AGENCY 

[FRL-4560-2] 

National  Emiaalon  Standards  for 
Hazardoua  Air  Pollutants;  Compliance 
Extensions  for  Early  Reductions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  complete  enforceable 
commitments  received. 

SUMMARY:  This  notice  provides  a  list  of 
companies  that  have  submitted 
'‘complete’’  enforceable  commitments  to 
the  Q*A  under  the  Early  Reductione 
Provisions  (section  112(iK5)l  of  the 
Clean  Air  Ad  (CAA)  as  amended  in 
1090.  The  list  covers  ftommitments 
determined  by  the  EPA  to  be  complete 
through  January  7, 1993  and  includes 


the  name  of  each  participating 
company,  the  associated  emissions 
source  fontion,  and  the  EPA  Regional 
Office  which  is  the  point  of  contad  for 
forther  information.  This  is  one  of  a 
series  of  notices  of  this  type.  The  most 
recent  notice  listed  twelve  sources 
which  have  had  commitments  deemed 
complete  by  the  EPA.  The  EPA  will 
publish  additional  lists  of  complete 
submittals  on  a  monthly  basis,  as 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Beck  (telephone:  919-541-5421)', 
Rick  Cfolyer  (telephone:  919-541-5262), 
or  Mark  Morris  (telephone:  919-541- 
5416),  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
C^lina  27711  for  genera)  information 
on  the  Early  Reductions  Program.  For 
further  information  on  specific 
submittals  received  under  the  Early 
Reductions  Program  contad  the 
appropriate  EPA  Regional  Office 
representative  listed  below: 

Region  I — ^Janet  Beloin,  (617)  565-2734 
Region  II — Umesh  Dholakia  or  Harish 
Patel,  (212)  264-6676 
Region  III — ^Jim  Baker,  (215)  597-3499 
R^ion  rv — Anthony  Toney,  (404)  347- 
2864 

Ri3^on  V — John  Pavitt,  (312)  886-6858 
Region  VI — ^Tom  Driscoll  or  Tanya 
Murray.  (214)  655-7549,  (214)  6.55- 
7547 

Region  VII — Carmen  Torres-Ortega, 

(913) 551-7873 

Region  VIII — Cory  Potash,  (303)  293- 
1886 

Region  IX— Ken  Bigos,  (415)  744-1240 
Region  X — Chris  Hall,  (206)  553-1949 
SUPPLEMENTARY  INFORMATION:  Under 
section  112(i)(5)  of  the  Clean  Air  Ad 
(CAA)  as  amended  in  1990,  an  existing 
source  of  hazardous  air  pollutant 
emissions  may  obtain  a  6-year  extension 
of  compliance  with  an  emission 
standard  promulgated  under  sedion 
112(d)  of  the  CAA.  if  the  source 
achieves  sufficient  redudions  of 
hazardous  air  pollutant  emissions  prior 
to  certain  dates.  On  Odober  29, 1992 
the  EPA  Administrator  signed  a  final 
rule  to  implement  this  "Early 
Reducticms”  provision.  The  final  rule 
w«8  published  in  the  Federal  Register 
on  December  29, 1992  (57  FR  61970). 

Sources  choosing  to  participate  in  the 
Early  Reductions  Program  must 
document  base  year  emissions  and  post- 
redudion  emissions  to  show  that 
sufficient  emission  redudions  have 
been  achieved  to  qualify  for  a 
coinpUanoe  extensioa.  As  a  first  step 
toward  this  demonstration,  some 
sources  may  be  required  to  submit  an 
enforceable  commitment  containing 
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base  year  emission  information,  or  if  not 
required,  may  voluntarily  submit  such 
emission  information  to  the  EPA  for 
approval.  As  stated  in  the  proposed 
Early  Reductions  rule,  the  EPA  will 
review  these  submittals  to  verify 
emission  information,  and  also  will 
provide  the  opportmiity  for  public 
review  and  comment.  Following  the 
review  and  comment  process  and  after 
sources  have  had  the  chance  to  revise 
submittals  (if  necessary),  the  EPA  will 
approve  or  disapprove  the  base  year 
emissions. 

To  facilitate  the  public  review  process 
for  program  submittals,  the  proposed 
rule  contains  a  commitment  by  the  EPA 
to  give  monthly  public  notice  of 
submittals  received  which  have  been 
determined  to  be  complete  and  which 
are  about  to  undergo  technical  review 
within  the  EPA.  Members  of  the  public 
wishing  to  obtain  more  information  on 
a  specihc  submittal  then  may  contact 
the  appropriate  EPA  Regional  Office 
representative  listed  above. 

Eighty-four  enforceable  commitments 
have  been  received  by  the  EPA,  and 
sixteen  have  been  determined  to  be 
complete  to  date.  Some  of  the  early 
reductions  submittals  received  actually 
contain  multiple  enforceable 
commitments;  that  is,  some  companies 
have  decided  to  divide  their  particular 
plant  sites  into  more  than  one  early 
reductions  source.  Each  of  these  sources 
must  achieve  the  required  emissions 
reductions  individually  to  qualify  for  a 
compliance  extension.  The  purpose  of 
today’s  notice  is  to  add  commitments 
from  Allied-Signal,  Texaco-Neches, 
Wyeth  Ayerst,  and  Marathon  Oil  to  the 
previously  published  list  of 
commitments  that  have  been 
determined  to  be  complete  by  the  EPA 
under  the  Early  Reductions  ^ogram. 
Since  the  last  notice,  the  EPA  has 
deemed  complete  one  commitment  from 
Allied-Signal  for  a  source  in 
Philadelphia,  Pennsylvania,  one  from 
Texaco-Neches  in  Port-Neches,  Texas, 
one  from  Wyeth  Ayerst  in  Rouses  Point. 
New  York,  and  one  from  Marathon  Oil 
in  Garyville,  Louisiana.  As  the 
remaining  submittals  are  determined  to 
be  complete,  they  will  appear  in 
subsequent  monthly  notices. 

At  a  later  time  (most  likely  within  one 
to  three  months  of  today’s  date),  the 
EPA  Regional  Offices  will  provide  a 
formal  opportunity  for  the  public  to 
comment  on  the  submittals  added  to  the 
list  by  today’s  notice.  To  do  this,  the 
Regional  Office  will  publish  a  notice  in 
the  source’s  general  area  announcing 
that  a  copy  of  the  source’s  submittal  is 
available  for  public  inspection  and  that 
comments  will  be  received  for  a  30  day 
period. 


The  table  below  lists  those  companies 
that  have  made  complete  enforceable 
commitments  or  base  year  emission 
submittals  under  the  Early  Reductions 
Program  through  January  7, 1993.  These 
submittals  are  undergoing  technical 
review  within  the  EPA  at  this  time. 


Table  1  .—Complete  Enforceable 
Commitments  as  of  January  7, 1993 


Conx>any 

Location 

EPA 

region 

1.  Kalama  Chemical,  Inc  ... 

Kalama,  WA  . 

X. 

2.  Amoco  Chemical  Co. 

Texas  City, 

VI. 

(first  source). 

TX. 

3.  Amoco  Chemical  Co. 

Texas  City, 

VI. 

(second  source). 

TX. 

4.  Johnson  &  Johnson 

Sherman,  TX 

VI. 

Medical.  Inc. 

5.  PPG  Industries  . 

Lake  Charles, 

VI. 

LA. 

6.  Allied-Signal  (first 

Baton  Rouge. 

VI. 

source). 

LA 

7.  Allied-Signal  (second 

Baton  Rouge, 

VI. 

source). 

LA. 

8.  Allied-Signal  (tNrd 

Baton  Rouge 

VI. 

source). 

9.  Allied-Signal  (first 

Ironton,  OH  ... 

V. 

source). 

10.  Allied-Signal  (second 

IrorTton.  OH  ... 

V. 

source). 

Sauget,  IL  . 

V. 

12.  Dow  Coming . 

Midland.  Ml ... 

V. 

13.  Allied-Signal . 

Philadelphia. 

PA 

III. 

14.  Texaco-Neches . 

Port  Neches, 
TX 

VI. 

15.  Wyeth  Ayerst  . 

Rouses  PoinL 
NY. 

II. 

16.  Marathon  Oil . . 

Garyville,  LA  . 

VI. 

Dated:  February  10, 1993. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-4119  Filed  2-22-93;  8:45  am) 
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Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act; 
Fairchild  Semiconductor  Site,  San 
Jose,  CA 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(“CERCLA”),  notice  is  hereby  given  that 
a  proposed  administrative  cost  recovery 
settlement  concerning  the  Fairchild 


Semiconductor  site  in  San  Jose, 

California  was  executed  by  the  Agency 
on  February  8, 1993.  The  propos^ 
settlement  resolves  an  EPA  claim  imder 
section  107  of  CERCLA  against  Fairchild 
Semiconductor,  Inc.  'The  proposed 
settlement  was  entered  into  under  the 
authority  granted  EPA  in  section  122(h) 
of  CERCLA,  and  reqmres  Fairchild 
Semiconductor,  Inc.  to  pay  $291,930.73 
to  the  Hazardous  Substances  Superfund. 
In  addition,  this  settlement  requires 
Fairchild  Semiconductor,  Inc.  to 
reimburse  EPA  for  all  future  response 
costs  incurred  at  or  in  connection  with 
the  Fairchild  San  Jose  site.  'The  response 
costs  incurred  by  EPA  for  this  site  do 
not  exceed  $500,000.  ’Therefore,  EPA 
may  settle  this  matter  without  the  prior 
written  approval  of  the  Attorney 
General. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency’s 
response  to  any  comments  received  will 
be  available  for  public  inspection  at: 

City  of  San  Jose  Public  Library,  located 
at  180  West  San  Carlos  Street.  San  Jose, 
CA  95113;  and  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  16th  Floor.  San  Francisco.  CA 
94105  (Attention:  Steven  Armsey, 
Regional  Hearing  Clerk). 

DATES:  Comments  must  be  submitted  on 
or  before  March  25, 1993. 

ADDRESSES:  The  proposed  settlement 
and  additional  back^und  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environment^  Protection  Agency  at  the 
address  provided  above.  A  copy  of  the 
proposed  settlement  may  be  obtained 
firam  Steven  Armsey,  U.S.  EPA  Regional 
Hearing  Cleik  (RC-1),  75  Hawthorne, 
San  Francisco,  CA  94105.  Comments 
regarding  the  proposed  settlement 
should  be  addres^  to  Steven  Armsey 
at  the  address  provided  above,  and 
should  reference  the  Fairchild 
Semiconductor  site  located  in  San  Jose, 
California  (EPA  Docket  No.  93-07). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mardi  L.  Black  (RC-3-4),  Assistant 
Regional  Coimsel,  U.S.  Environmental 
Protection  Agency,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1395. 

Dated:  February  8, 1993. 

Jeff  Zelikson, 

Director,  Hazardous  Waste  Management 
Division. 

(FR  Doc.  93-4116  Filed  2-22-93;  8:45  am] 
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[OPPT8-40007f;  fflL-41t7-q 

Emarganqf  Platming  and  Community 
Right-to-Know;  Toxic  Chemical 
Relaaaa  Reporting;  NoMca  of 
Availability 

agency:  Environmrntal  Protection 
Agency  (EPA). 

ACTION:  Availability  of  Form  R  otd 
Instructions. 


SUMMARY:  In  Mardr  1993.  EPA  plans  to 
distribute  the  1992  reporting  form  (Form 
R)  and  instructions  for  repotting  under 
section  313  of  the  Emergency  Planning 
and  Community  RighMo-Know  Act 
(EPRCA)  and  section  6807  of  the 
Pollution  Prevention  Act  (PPA).  The 
1992  reports  are  due  by  July  1. 1993. 

FOR  FURTHER  ttFORMATlON  CONTACT: 
Emergency  Planning  and  Community 
RighMo-Know  bifbrmation  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120, 401  M  St..  SVY.. 
Washington.  DC  20460,  Toll  Free:  1- 
800-536-0202,  Washington,  DC  and 
Alaska  (703)  920-9877. 

SUPPLEMENTARY  MFORMATKM:  In  March 
1993,  EPA  plans  to  mail  the  1992  Form 
R  and  Instructions  for  reportii^  under 
EPCRA  section  313  and  PPA  section 
6607  directly  to  bcilitios  that  reported 
for  the  1991  reporting  year.  Facilities 
^ould  expect  to  receive  their  packages, 
which  will  include  a  magnetic  media 
reporting  package,  in  April.  Consultants 
and  othm  who  complete  Form  Rs  for 
facilities  should  obl^  the  padeagB  from 
those  facilities.  Fadlhias  tfam  do  not 
receive  packages  frcan  EPA  can  request 
copies  of  the  Form  R  and  Instnictians 
from  the  hotline  after  EPA's  distryxitian 
to  facilities.  Questimis  about  Fonn  R 
and  Instructimis  can  also  be  directed  to 
the  hotline  listed  abova  The  Form  R 
and  Instructions  have  been  updated  to 
apply  to  the  1992  reporting  year  (eg.,  by 
revising  dales  and  addresses  that  have 
changed  frtxn  the  previous  year). 
Facilities  should  thaiefore.  use  tits  1992 
Form  R  and  instructicms  lor  reports  due 
by  July  1, 1993.  Facilities  should  not  use 
the  1991  Form  R  to  submit  reports  lor 
the  1992  reporting  year. 

Dated:  Pebntaiy  16. 1993. 

Mark  A.  Cieeewoed. 

Director,  Office  of  PoUutkm  Payentioa  and 
Toxics. 

IFR  Doc.  93-4121  FUed  2-22-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
PubNc  IndemnHIcetlon  of  Peeeengere 
for  Nonperformence  of  TraneporMillon; 
Notice  of  leeuence  of  CertMcale 
(Performeno^ 

Notice  is  hereby  givmi  that  die 
following  have  issued  a  Certificate 
of  Financial  Responsibility  lor 
hidemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C  817(a)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  pari 
540,  as  amended:  Regal  Cruises  Limited, 
69  Spring  Street,  Ramsey,  New  Jersey 
07446. 

Vessel:  Regal  Empress. 

Dated:  February  17, 1993. 

Jotepk  C  PeUdiig, 

Secretary. 

(FR  Doc.  93-4101  Filed  2-22-93;  8:45  am) 
BHXMQ  CODE 


Ocean  Freight  Forwarder  Ucanee; 
Reiaauanca  of  Uoanaa;  A.P.C. 
International,  Inc. 

Notice  is  hereby  given  that  the 
following  ocean  ^ight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Conunissimi  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C  app.  1718)  and  the 
regulations  of  the  Commission 
perieining  to  the  liomising  of  oceen 
freight  forwarders,  46  CFR  pari  510. 


UcenM 

No. 

Natne/Addrem 

I)8l§ 

3293-9 

ACE  Pool  Car, 

Inc.  dbs  A.P.C. 
MacnaHonal. 
me..  317  W. 

UkeSlfMl. 

NortMslM.a. 

eoiM. 

Jansaryaei,  1983. 

Bryant  L.  VaaBraida, 

Director,  Btieemt  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  93-4046  Filed  2-22-93;  8:45  am] 

Btume  CODE  srsa-oi-u 


FEDERAL  RESERVE  SYSTEM 

Bii  Cox  TrusL  at  ai.;  Changa  In  Bank 
Control  NoHcaa;  Acquiaittons  of 
Sharaa  of  Banka  or  Bank  Holding 
Companlaa 

The  aotificants  listed  btdow  have 
applied  under  the  Change  in  Bank 
Control  Ad  (12  U.SX:.  iai7Q))  and  $ 
225.41  of  the  Board’s  Reguhdion  Y  (12 


'  CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  Hie  (actors  that  are 
considered  in  acting  on  the  noticea  are 
set  fbrih  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(|)(7)). 

The  nodcee  me  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  am  be  availahia 
for  inspiection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  15, 1993. 

A.  Federal  Reserve  BankofOallas 
(W.  ATth\ir  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  BJ/.  Cox  Trust,  San  Antonio, 

Texas,  to  acquire  1S.S7  percent;  Patricia 
W.  Cox  Revocable  Trust,  San  Antonio, 
Texas,  to  acquire  19.05  percent;  Patricia 
W.  Cox  Family  Trust,  S^  Antonio, 
Texas,  to  acquire  11.54  percent;  and  Cox 
Family  GST  Trust,  San  Antonio,  Texas, 
to  acquire  10.98  percent  of  the  voting 
shares  of  Security  Bancorp,  Inc.,  San 
Antonio,  Texas,  mxi  thereby  indiredly 
acquire  Security  National  Bank,  San 
Antonio,  Texas. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  February  17, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretory  of  the  Board. 

(FR  Doc  93-4105  Filed  2-22-93;  8:45  am) 
BnuNO  CODE  tttem'E 


KeyCorp,  el  at.;  Formattone  o1^ 
AcquisHione  by;  and  Margart  of  Bank 
Holding  Companlaa 

The  companies  listed  in  this  notice 
have  appli^  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.SXl  1842)  mid  $ 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bcmk 
holding  company.  The  factors  that  are 
fxrnsidered  in  acting  cm  the  applications 
are  sat  forth  in  section  3(c)  of  &e  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  tiie  Federal 
Reserve  Bank  fodicated.  Once  the 
applicatitm  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  die  offices  of  the 
Boerd  of  Governors.  Any  comment  on 
an  application  diat  requests  a  hearing 
imist  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
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in  lieu  of  a  heering,  identifying 
specifically  any  qaestions  ^  fatX  dtat 
are  in  dispute  and  sununarinng  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
roust  be  received  not  later  than  March 
19, 1993. 

A.  Federal  Seaerva  Bank  of  New 
York  (William  L.  RutWl^  Vies 
President)  33  Liberty  Street,  Naw  York, 
New  York  10045: 

1,  KeyCknp,  Albany,  New  York;  to 
acquire  100  percent  of  the  voting  shares 
of  Home  Federal  Savings  Bank,  Fort 
Collins,  Colorado,  as  the  result  of  a 
roeiger  between  Home  Federal  Savings 
Bank  and  Key  Bank  of  Colorado,  Fort 
Collins,  Colorado,  a  proposed  de  novo 
bank. 

B.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanla.  Georgia 
30303; 

I.  InteTvest  Bancsbares  Corporation. 
New  York,  New  York;  to  become  a  bank 
holding  company  by  acquiring  69.56 
percent  of  the  voting  shares  of 
Countryside  Bankers,  Clearwater, 
Florida. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690; 

J.  Howvrd  Bancorp,  Inc.,  Glenview, 
Illinois;  to  become  e  bank  holding 
company  by  acquiring  95  percent  of  the 
voting  shares  of  Howard  Savings  Bank, 
Glenview,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
.System,  February  17, 1993. 
feiuufer  ).  foluison. 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-4107  Filed  2-22-93;  8:45  ami 
BILUNG  CODE 


Otto  Bremer  Foundation  and  Bremar 
Financial  Corporation;  Acquisitions  of 
Companies  Engaged  in  PermissAile 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (T) 
of  the  Board’s  Regulation  Y  (12CiFR 
225.23(aH2)  or  (fl)  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  OH  22S,21(a))  to  acquire  or 
control  voting  securities  or  assets  ofe 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  compMiies.  Unless  otherwise 
noted,  sock  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  evailabla  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the ‘offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  oonsumraalirai  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  conveoiencs,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  fora 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  w'ould 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  March  4.  1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480; 

J.  Otto  Bremer  Foundation,  St.  Paul. 
Minnesota,  and  Bremer  Financial 
Corporation,  St.  Paul,  Minnesota;  to 
acquire  through  its  wholly  owned 
subsidiary.  First  American  Insurance 
Agencies,  Im;.,  St.  Paul,  Minnesota,  the 
general  insurance  agency  accounts 
presently  owned  and/or  serviced  by 
Robert  W.  Becker,  and  thereby  engage  in 
general  insurance  agency  activities 
pursuant  to  §  225.25(bH8){rii)  of  the 
Board’s  Regulation  Y.  These  activities 
will  be  conducted  in  St.  CToud, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  17, 1993. 

Jennifer  JelmoB, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-4106  Filed  2-22-93;  8:45  ami 
BILUNG  CODE  621<M>1-F 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Threaliolds  for 
Section  3  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
action:  Notice. 


8UMMAIIT:  The  Federal  Trade 
Commission  announces  ffie  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendnaeat  of 
section  8  of  the  Cla)rton  Act.  Section  8 
prohibits,  with  certain  exceptions,  one 
pnrson  for  serviiig  as  a  director  or  officer 
of  two  competing  corporations  if  two 
thresholds  are  met.  Competitor 
corporations  are  covered  by  section  B  if 
each  one  has  capital,  surpius,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  leas  than 
$1,000,000.  Section  8(aK5)  requires  the 
Federal  Trade  Commissioo  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  efiect 
immediately,  are  $11,367,699.81  for 
section  8(aHl),  and  $1,136,769.98  for 
section  8(a)(2KA). 

EFFECTIVE  DATE:  February  23, 1993, 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879. 

SUPPLEMENTARY  «4FORMATiON:  Section  8 
of  the  Clayton  Act,  15  U.S.C  19.  was 
amended  on  November  16, 1990.  That 
section,  as  currently  written,  requires 
the  Commission  to  announce  the  new 
thresholds  by  October  30  of  each  year, 
for  the  fiscal  year  raded  Septembw  30. 

It  is  impossible  for  the  Commission  to 
comply  with  that  deadline  since  the 
final  Department  of  Commerce  GNP 
estimates  for  the  quarter  ending 
September  30  do  not  become  available 
until  late  in  December  of  each  year.  For 
that  reason,  the  Commission  has  sent 
letters  to  the  Chairman  and  Ranking 
Minority  Members  of  the  Senate  and  the 
House  J^iciary  Committees,  and  to  the 
Chairman  and  Ranking  Minority 
Member  of  the  Antitrust,  Monojjolios 
and  Business  Ri^ts  Subcommittee  of 
the  Senate  Judiciary  Committee, 
requesting  that  Gongrass  amend  section 
8(aK5)  to  require  the  Commission  to 
announce  the  new  thresholds  no  later 
than  January  3t  of  eadi  year. 

Authority:  IS  U.S.C  19(a)(5). 

By  direction  of  the  CoBunissiQB. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  93-4151  Filed  2-22-03;  MS  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  end 
Prevention 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  follovtring 
meeting. 

NAME;  Poverty-Associated  Mental 
Retardation  (PAMR)  Prevention 
Technical  Assistance  Workshop  for 
Planning  Grant  Recipients. 

TNIE  AND  DATES:  8:30  a.m.-4:30  p.m., 
March  10-11, 1993. 

PLACE;  Terrace  Garden  Inn-Buckhead, 
3405  Lenox  Road,  NE.,  Atlanta,  Georgia 
30326. 

STATUS:  Open. 

SUPPLEMENTARY  INFORMATION:  The 
workshop  will  convene  a  group  of 
recipients  of  CDC  PAMR  Prevention 
Planning  Grants. 

Seven  of  every  1,000  ten-year-old 
children  suffer  from  mild  mental 
retardation,  and  three  of  every  1,000 
sufrer  from  more  serious  mental 
retardation.  Poor  children,  especially 
those  whose  mothers  have  less  than  a 
high  school  education,  are  at  risk  for 
cognitive  delay  of  as  much  as  one 
standard  deviation  of  IQ  (15  points)  at 
age  three.  Studies  such  as  the  Infant 
Health  and  Development  Program  and 
the  Carolina  Abecedarian  Project  have 
proven  that  an  intensive  early  health 
and  development  intervention  can 
prevent  or  reduce  as  much  as  two-thirds 
of  PAMR.  CDC  is  actively  involved  in 
research  and  planning  to  help  states 
develop  a  community-based  program  to 
prevent  PAMR. 

PURPOSE:  The  primary  purpose  of  this 
workshop  is  to  provide  technical 
assistance  to  recipients  of  CDC  PAMR 
Prevention  Planning  Grants.  The 
workshop  is  not  designed  to  provide 
general  information  on  mental 
retardation  or  on  PAMR  prevention. 
CONTACT  PERSON  FOR  ADDITIONAL 
MFORMATION:  Mike  Vanchiere,  Program 
Analyst,  Developmental  Disabilities 
Branch,  Division  of  Birth  Defects  and 
Developmental  Disabilities.  NCEH,  CDC, 
Mailstop  F-15,  4770  Buford  Highway. 
NE..  Atlanta.  Georgia  30341-3724, 
telephone  404/488-7360. 

Dated:  February  17, 1993. 

Robert  L.  Foster, 

Assistant  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc  93-4095  Filed  2-22-93;  8:45  am) 
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C«nter»  for  Disease  Control  and 
Prevention 

Twenty-Fourth  National  Meeting  of  the 
Public  Health  Conference  on  Recorda 
and  Statistics:  Meeting 

The  National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting. 

NAME:  Twenty-Fourth  National  Meeting 
of  the  Public  Health  Conference  on 
Records  and  Statistics. 

TIMES  AND  DATES:  9  a.m.-5  p.m.,  July  19- 
20. 1993;  9  a.m.-3  p.m.,  July  21, 1993. 
PLACE:  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available. 

Preregistration  is  recommended; 
however,  there  is  no  registration  fee. 
Information  regarding  registration  may 
be  obtained  from  the  contact  person 
listed  below. 

PURPOSE:  Papers  presented  will  address 
the  theme,  "Toward  the  Year  2000 — 
Refining  the  Measures,”  and  the  agenda 
will  focus  on  health  statistics 
rehnements  needed  for  better 
understanding  health  status  and  its 
determinants  for  the  nation’s 
population. 

MATTERS  TO  BE  DISCUSSED:  Public  health 
issues  to  be  discussed  will  consist  of 
increasing  the  span  of  healthy  life, 
measuring  health  disparities,  and 
assessing  preventive  and  primary  health 
services.  The  agenda  will  cover  a  broad 
spectrum  of  current  and  future  public 
health  concerns. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Substantive  program  and  registration 
information  for  the  meeting  may  be 
obtained  from  Nancy  G.  Hamilton, 
Public  Health  Conference  on  Records 
and  Statistics,  Office  of  Planning  and 
Extramural  Programs,  NCHS,  room 
1100,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  301/436- 
7122. 

Dated;  February  17, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 


Food  and  Drug  Administration 

Neomycin  Sulfate;  Regulatory  Status 
of  Use  in  Animals;  Clarification  and 
Extension  of  Timeframe 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
clarification  of  its  notice  concerning  the 
regulatory  status  of  neomycin  dosage 
form  drugs  under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (the  act).  The 
intent  of  this  document  is  to  make  it 
clear  that  the  manufacture  of  all  dosage 
forms  containing  neomycin  sulfate  that 
are  not  the  subject  of  an  approved  new 
animal  drug  application  (NADA)  will  be 
subject  to  regulatory  action.  FDA  is 
extending  the  dates  after  which  the 
manufacture,  distribution,  and  shipment 
of  these  products  will  be  subject  to 
regulatory  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Ballitch,  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8726. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  4, 1992 
(57  FR  57466),  FDA  announced  the 
regulatory  status  of  neomycin  sulfate- 
containing  dosage  form  drugs  under  the 
act.  It  was  the  agency’s  intent  in  that 
notice  to  address  all  neomycin  sulfate- 
containing  dosage  form  drugs.  As 
published,  however,  the  notice  could  be 
interpreted  as  being  limited  to  oral 
dosage  form  drugs  containing  neomycin 
sulfate.  FDA  therefore  is  clarifying  the 
regulatory  status  of  these  animal  drugs 
and  extending  the  dates  after  which 
they  will  be  subject  to  regulatory  action. 
This  notice  clarifies  that  the 
manufacture  and  distribution  of  all 
dosage  form  drugs  containing  neomycin 
sulfate  that  are  not  the  subject  of  an 
approved  NADA  will  be  subject  to 
regulatory  action  following  April  26, 
1993.  The  shipment  of  bulk  neomycin 
sulfate  animal  drug  substances  intended 
for  use  in  manufacture  of  dosage  form 
animal  drugs  to  other  than  holders  of 
approved  NADA’s  will  be  subject  to 
regulatory  action  after  February  23, 
1993. 

Dated:  February  12, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-4045  Filed  2-22-93;  8:45  am) 
WLUNG  cooc  41M-01-F 


Advisory  Committee  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Obstetrics  and 
Gynecology  E)evices  Panel  of  the 
Medical  Devices  Advisory  Committee 
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Mrs.  Winnie  Martinez,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases.  National  Institutes  of  Health, 
Building  31,  room  9A19.  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientihc  Review 
Administrator,  Dr.  Daniel  Matsumoto  at 
least  two  weeks  prior  to  the  meeting 
date  (301)  496-8830. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated;  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-4075  Filed  2-22-93;  8:45  am] 
BHJJNO  CODE  4140-0t-M 


National  Inatituta  on  Daafnaaa  and 
Other  Communication  DIaordera; 

Notice  of  Meeting  of  the  Board  of 
Scientific  Counaelora,  NIDCD 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIDCD,  March  25  and  26. 1993, 

Building  31C,  Conference  Room  9, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
March  25, 1993  to  present  reports  and 
discuss  issues  related  to  committee 
business.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
fiom  9:45  a.m.  until  recess  on  March  25, 
1993  and  from  8:30  a.m.  imtil 
adjournment  on  March  26, 1993.  The 
closed  portions  of  the  meeting  will  be 
for  the  review,  discussion,  and 
evaluation  of  the  Laboratory  of  Cellular 
Biology,  Division  of  Intramural 
Reseandi,  National  Institute  on  Deafiiess 
and  Other  Communication  Disorders, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Elizabeth  A.  Guy.  address 
below,  in  advance  of  the  meeting. 

Elizabeth  A.  Guy.  Secretary  to  the 
Director,  Division  of  Intramural 
Research,  NIDCD,  Building  31,  room 
3C25,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  301-402- 
2829,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upoii  request. 

Dated;  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-4079  Filed  2-22-93;  8:45  am] 
BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  Heart, 
Lung,  and  Blood  Research  Review 
Committee  A 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart.  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  March  25  and 
26, 1993,  in  Building  31,  Conference 
Room  7,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  Mar^  25.  from  8  a.m.  to 
approximately  9  a.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.,  and  section 
10(d)  of  Ihiblic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  March 
25,  firom  approximately  9  a.m.  until 
recess,  and  from  9  a.m.  until 
adjournment  on  March  26,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch,  National  Heart. 
Lung,  and  Blood  Institute,  Building  31, 
room  4A-21,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 301- 


496—4236,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Jon  Ranhand,  Scientific  Review 
Administrator  (Acting),  Heart,  Lung, 
and  Blood  Research  Review  Committee 
A.  Westwood  Building,  room  554, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  301-496-7265,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domeatic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  National  Institutes  of  Health.) 

Dated;  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  93-4076  Filed  2-22-93;  8:45  ami 
WLUNO  CODE  4140-01-41 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements,  lliese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  cmd 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Obesity 
Prevention  in  American  Indians/ Alaska 
Natives. 

Dates  of  Meeting:  March  2-3, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Anthony  M.  Ckielho, 
Jr.,  5333  Westbard  Avenue,  room  648, 
Bethesda,  Maryland  20892,  (301)  496-8818. 

Name  of  Panel:  NHLBI  SEP  on 
Postmenopausal  Estrogen  and  Progestin 
Interventions  Trial  2. 

Dates  of  Meeting:  March  3, 1993. 
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Time  of  Meeting:  12  p.m. 

Place  of  Meeting:  Hyatt  Regency  Hotel, 
Bcthesda,  Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  C  James  Scheirer,  5333 
Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892,  (301)  490-7363. 

Name  of  Panel:  NHLBI  SEP  on  RFP  for 
Natural  History  of  Post-transfusion  Hepatitis 
(Telephone  Conference  Call). 

Dates  of  Meeting:  March  12, 1993. 

Time  of  Meeting:  2  p.m. 

Place  of  Meeting:  Westwood  Building, 
room  550. 

Agendo:  To  review  and  evaluate  contract 
proposals. 

Contact  Person:  Dr.  Kathryn  W.  Ballard, 
5333  Westbard  Avenue,  room  550,  Bethesda, 
Maryland  20892,  (301)  496-7361. 

Name  of  Panel:  NHLBI  SEP  on  RFP  for 
Clinical  Coordinating  Centers  for 
Angiographic  Trials  in  Women. 

Dates  of  Meeting:  March  13-14, 1993. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Embassy  Suites  Hotel, 
Irvine,  California. 

Agenda;  To  review  and  evaluate  contract 
proposals. 

Contact  Person:  Dr.  C  James  Scheirer,  5333 
Westbard  Avenue,  room  548,  Bethesda, 
Maryland  20892,  (301)  496-7363. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-4077  Filed  2-22-93;  8:45  am) 
BU.LINQ  CODE  414<M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Pian 
for  the  Lahontan  Cutthroat  Trout  for 
Review  and  Comment 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  threatened 
Lahontan  cutthroat  trout  {Oncorhynchus 
clarki  henshawf).  This  species 
historically  occupied  the  Lahontan 
basin  in  C^on  City,  Churchill, 

Douglas,  Elko,  Eureka,  Humboldt, 
Lander,  Lyon,  Mineral,  Nye,  Pershing, 
Storey  and  Washoe  Counties,  Nevada, 
Alpine,  El  Dorado,  Lassen,  Mono, 
Nevada,  Placer  and  Sierra  Counties, 
California,  and  Harney  and  Malheur 
Counties,  Oregon.  The  Service  solicits 


review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  April 
26, 1993,  to  receive  consideration  by  the 
Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Nevada  Ecological  Services  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  4600 
Kietzke  Lane,  Building  0-125,  Reno, 
Nevada,  89502  (Phone;  702-784-5227), 
or  Assistant  Regional  Director, 

Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  NE  11th  Avenue, 

Portland,  Oregon,  97232-4181  (Phone; 
503-231-6241).  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Mr.  David  L.  Harlow,  Field 
Supervisor,  at  the  above  Reno,  Nevada 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Reno,  Nevada  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Coffin  at  the  above  Reno, 

Nevada  address  (Phone:  702-784-5227). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  lyatice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 


Lahontan  cutthroat  trout  are  endemic 
to  the  Lahontan  basin  in  northern 
Nevada,  eastern  California,  and 
southern  Oregon.  Their  historic  range 
includes:  Carson  City,  Churchill, 

Douglas,  Elko,  Eurelu,  Humboldt, 

Lander,  Lyon,  Mineral,  Nye,  Pershing, 
Storey  and  Washoe  Counties,  Nevada; 
Alpine,  El  Dorado,  Lassen,  Mono, 

Nevada,  Placer  and  Sierra  Cotmties, 
California;  and  Harney  and  Malheur 
Counties,  Oregon.  The  principle  causes 
of  decline  for  this  species  are  habitat 
modification  and  nonnative  fish 
introductions.  Recovery  efforts  will 
focus  on  maintaining  and  enhancing 
135  stream  and  two  lake  populations  hy 
increasing  the  extent  of  suitable  habitat 
and  eliminating  threats  from  nonnative 
fish  species,  and  reestablishing  some 
populations  within  historic  habitats 
where  limited  numbers  of  populations 
currently  exist.  Historic  habitat  is 
currently  public  lands  administered  by 
the  United  States  Department  of 
Agricultrire,  Forest  ^rvice.  United 
States  Department  of  Interior,  Bureau  of 
Land  Management,  Indian  tribal 
governments,  or  private  lands.  The 
remaining  populations  of  Lahontan 
cutthroat  trout  within  historic  habitat 
occur  in  the  Carson,  Truckee,  Walker, 
Humboldt,  Quinn/Black  Rock,  and 
Whitehorse  basins.  Populations  also 
exist  outside  the  historic  range  of  the 
species  because  of  introductions. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Lahontan  cutthroat  trout  recovery  ' 
plan.  All  comments  received  by  the  date 
specified  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  February  12, 1993. 

Marvin  L.  Pleneit, 

Regional  Director. 

(FR  Doc.  93-4099  Filed  2-22-93;  8:45  am) 
eajJNQ  CODE  4310-SB-M 


National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group  Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  first  meeting  of  the  Missouri 
National  Recreational  River  Advisory 
Group.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
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The  advisory  commission  was 
established  by  the  law  that  established 
the  Missouri  National  Recreational 
River,  Public  Law  102-50.  Hie  purpose 
of  the  group,  according  to  its  charter,  is 
to  advise  the  Secretary  of  the  Interior  on 
matters  pertaining  to  the  development 
of  a  management  plan,  and  management 
and  operation  of  the  Recreational  River. 
The  advisory  group  will  report  to  Don 
Castleberry,  Regional  Director  of  the 
National  Park  Service  in  Omaha, 
Nebraska.  The  group  will  meet  with  the 
National  Park  Service  several  times  a 
year  as  plans  are  developed  for  the 
Recreational  River.  Their  duties  are 
solely  advisory.  The  appointments  are 
for  a  three  year  period  after  which  new 
or  renewed  appointments  must  be 
made.  The  members  serve  without 
compensation  except  for  reasonable 
travel  expenses. 

Established  May  24, 1991,  the 
Missouri  National  Recreational  River  is 
the  39-raile  free  flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vkinity  of  Springfield  in  South  Dakota. 
No  boundaries  have  yet  been 
established  and  the  Recreational  River 
remains  largely  in  private  ownership. 
While  the  law  says  that  the  advisoiy 
group  will  provide  advice  on  the  39- 
mile  segment  nf  the  Missouri 
Recreational  River,  a  25-mile  segment  of 
the  Nirforara  River  and  an  8-mile 
segment  of  the  Verdigre  Creek  are  being 
studied  in  the  same  effort.  Much  of  the 
advice  received  will  probably  apply  to 
those  segmmts  as  well.  Work  is 
underway  on  a  general  management 
plan  that  will  delineate  boundaries  and 
establish  management  policies  for  the 
Recreational  River.  The  advisory 
commission  will  have  a  role  in 
reviewing  the  plan  as  it  progres.ses. 

Agenda  topics  include: 
Responsibilities  of  Fed«til  Advisory 
Commissions;  administrative 
procedures;  the  need  for  standard 
operating  procedures  and/or  by  laws  for 
the  commission;  public  participation  in 
meetings;  an  update  from  the  National 
Park  Service  on  projects  administered 
from  the  Niobrara/Mtssouri  Scenic 
Riverways  office  in  O'Neill,  NE.;  and  a 
proposed  agenda  and  date,  time,  and 
location  of  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statemmits.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meetii^  or  to  t^  Chair  at  the  beginning 
of  the  meeting.  In  mtler  to  acoomptish 
the  agenda  for  the  meeting  the  Chair 
ntay  want  to  limit  or  sdtedule  public 
presentations. 


The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  fm 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commissicm 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O’Neill,  NE. 

MEETING  DATE  AND  TWE;  March  17. 1993 
1:30-4:30  p.m. 

ADDRESS:  Leona’s  Cafe,  Highway  281, 
Lake  Andes.  South  Dakota. 

(In  the  event  of  inclement  weather, 
the  meeting  will  be  held  the  following 
week.  March  24,  at  1:30  p.m..  at  Leona’s. 
Cancellation  notice  will  he 
communicated  over  the  local  radio 
stations.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O’Neill.  Nebraska  68763- 
0591,  (402)  336-3970. 

Dated:  February  9, 1993. 

William  H.  Schenk, 

Acting  Regional  Director,  Midwest  Region. 

|FR  Doc.  93-4110  Filed  2-22-93;  8:45  am] 
BSOStG  CODE  4Sta~7»-M 


Mississippi  River  Coordinating 
Commission  Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  'This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act, 

The  agenda  for  the  meeting  consists  of 
continued  Commission/staff  review  and 
discussion  of  the  draft  comprehensive 
management  plan/environmental 
impact  statement  for  the  Mississippi 
National  River  and  Recreation  Area. 
National  Park  Service  staff  will  report  to 
the  commission  on  planning  input 
received  via  internal  reviews.  Public 
comments  will  he  taken  from  8:45  p.m. 
to  9:30  p.m. 

DATES:  April  29. 1993. 6:30  p.m.  to  9:30 
p.m. 

ADDRESSES:  Fridley  Gty  Hall,  6431 
University  Avenue  NE.,  Fridfey, 
Minnesota  55432. 

FOR  FURTHER  MFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East  5th 
Street,  suite  418,  St.  Paul.  Minnesota 
55101,  (612)  290-4160. 


SUPPLEMENTARY  MFORMATION:  The 
Mississippi  River  Cocudinating 
Commission  was  established  by  Public 
law  100-696,  November  18, 1988. 

Dated;  February  12, 1993. 

WilluuB  H.  Sdienk, 

Acting  Regional  Director,  Midwest  Region. 
IFR  Doc.  93-4111  Filed  2-22-93;  8:45  am] 
SMOJNO  CODE  431t-7t-M 


Mississippi  River  Coorchnating 
Commission  Meeting 

ACTION:  Notice  of  meeting. 

SUIMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

'The  agenda  for  the  meeting  consists  of 
continued  Commission/staff  review  and 
discussion  of  the  draft  comprehensive 
management  plan/environmental 
impact  statement  for  the  Mississippi 
National  River  and  Recreation  Area. 
Public  comments  will  be  taken  from 
8:45  a.m.  to  0:30  a.m.  andfiom  4:15 
p.m.  to  5:00  p.m. 

DATES:  April  5, 1993,  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Earle  Brown  Continuing 
Education  Center.  University  of 
Minnesota,  1890  Buford  Avenue,  St. 
Paul,  Minnesota  55108. 

FOR  FURTHER  MFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East  5th 
Street,  suite  418,  St.  Paul,  Minnesota 
55101,  (612)  290-4160. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 

Dated;  February  12, 1993. 

William  H,  Schenk, 

Acting  Regional  Director.  Midwest  Region. 

IFR  Doc.  93-4112  Filed  2-22-93;  8:45  ami 
BR.IJNG  CODE  4310-70-41 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  13, 1993.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
.Service,  PO.  Box  37127,  Washington, 
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DC  20013-7127.  Written  comments 
should  be  submitted  by  March  10, 1993. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

IOWA 

Greene  County 

(Lincoln  Highway  Marker  (1)  (Lincoln 
Highway  in  Green  County  MRS),  Address 
Restricted.  Jefferson,  93000163 
Lincoln  Hi^way  Marker  (2)  (Lincoln 
Highway  in  Green  County  MPS;  County 
Courthouse  in  Iowa  TR),  Jet.  of  Lincoln 
Way  and  Chestnut  Sts.,  Jefferson,  93000164 
Lincoln  Highway— Ruttrick's  Creek 
Abandoned  Segment  (Lincoln  Highway  in 
Greene  County  MPS),  Approximately  3.5 
mi.  E  of  Jefferson  on  S  side  of  Buttrick's  Cr. 
bridge.  JeOerson  vicinity,  93000166 
Lincoln  Highway— Buttrick’s  Creek  to  Grand 
Junction  Segment  (Lincoln  Highway  in 
Greene  County  MPS).  From  Buttrick’s  Cr.  E 
to  lA  144,  Grand  Junction  vicinity, 
93000167 

Lincoln  Highway— Grand  Junction  Segment 
(Lincoln  Highway  in  Greene  County  MPS), 
Through  and  1  mi.  E  of  Grand  Junction,  S 
of  Chicago  &  Northwestern  RR  tracks. 

Grand  Junction,  93000168 
Lincoln  Highway — Little  Beaver  Creek  Bridge 
(Lincoln  Highway  in  Greene  County  MPS), 
2.5  mi.  E  and  1  mi.  N  of  Grand  Junction 
across  Little  Beaver  Cr.,  Grand  Junction 
vicinity,  93000170 

Lincoln  Highway — ^Raccoon  River  Rural 
Segment  (Lincoln  Highway  in  Greene 
County  MPS),  Co.  Rd.  E53  approximately 
0.1  mi.  W  of  Jefferson  City  limits,  going  W 
across  Raccoon  R.,  Jefferson,  93000162 
Lincoln  Highway— West  Greene  County  Rural 
Segment  (Lincoln  Highway  in  Greene 
County  MPS),  N  from  jet.  of  1 A  25  and  US 
30,  approximately  0.5  mi.  N  of  Scranton, 
then  W  to  jet.  with  US  30.  Scranton 
vicinity.  93000161  , 

Lincoln  Hi^way—West  Beaver  Creek 
Abandoned  ^gment  (Lincoln  Highway  in 
Greene  County  MPS),  Approximately  1  mi. 
E  of  Grand  Junction  between  Chicago  & 
Northwestern  RR  tracks  and  US  30.  Grand 
Junction  vicinity,  93000169 
Lincoln  Statue  (Lincoln  Highway  in  Greene 
County  MPS;  County  Court/iouses  in  Iowa 
TR),  Jet.  of  Lincoln  Way  and  Chestnut  Sts., 
Jefferson,  93000165 

OHIO 
Erie  County 

Willdred  Flats,  1116  Columbus  Ave., 
Sandusky,  93000152 

Fulton  County 

Lake  Shore  and  Michigan  Southern  (LS&MS) 
Railroad  Depot — Wauseon,  Depot  St.  S 
side,  between  Pulton  and  Bninell  Sts., 
Wauseon,  93000151 

Lucas  County 

Huron — Superior  Streets  Warehouse — 
Produce  Historic  District,  Roughly 
bounded  by  Erie,  Monroe,  Superior  and 
Market  Sts.,  Toledo,  93000153 


OKLAHOMA 
Cherokee  County 

Thompson,  Joseph  M.,  House,  300  S.  College 
Ave.,  Tahlequah,  93000155 

Okfuskee  County 

Weleetka  Town  Hall  and  Jail,  Jet.  of  OK  75 
and  Seminole,  Weleetka,  93000156 

TENNESSEE 

Hamilton  County 

Shavin,  Seamourand  Gerte,  House,  334  N. 
Crest  Rd.,  Chattanooga,  93000149 

Lake  County 

Caldwell — Hopson  House,  431  Wynn  St., 
Tiptonville,  93000150 

WISCONSIN 
Fond  Du  Lac  County 

South  Main  Street  Historic  District,  Roughly, 
71-213  S.  Main  St.,  Fond  du  Lac,  93000160 

Marinette  County 

Bijou  Theatre  Building,  1722-1726  Main  St.. 
Marinette,  93000159 

Rock  County 

Conrad  Cottages  Historic  District,  235-330 
Milton  Ave.,  Janesville,  93000157 

Vilas  County 

Presque  Isle  State  Graded  School,  Jet.  of  Co. 
Trunk  Hwy.  B  and  School  Loop  St., 
Presque  Isle,  93000158 

Waukesha  County 

McCall  Street  Historic  District  (Boundary 
Increase),  Roughly,  Charles  and  James  Sts. 
from  College  Ave.  to  McCall  St.  and 
Hartwell  Ave.  from  College  to  Grove  St., 
Waukesha,  93000154 
[FR  Doc.  93-4109  Filed  2-22-93;  8:45  amj 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  27, 
1992,  Orpharm,  Inc.,  728  West  19th 
Street,  Houston,  Texas  77008,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Imsic  classes 
of  controlled  substances  listed  below: 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 


may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  1m  filed  no  later  than  30  days 
from  publication. 

Dated:  February  5, 1993. 

Gene  R.  Heislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  93-4115  Piled  2-22-93;  8:45  am] 
BIUJNO  CODE  441O-0e-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnerahip  Act 
Allotments;  Wagnar-Paysar  Act 
Preliminary  Planning  Estimates; 
Program  Year  (PY)  1993 

AGENCY:  Employment  and  Training 
Administration.  Labor. 

ACTK)N:  Notice. 

SUMMARY:  This  notice  annotmees  States’ 
Job  Training  Partnership  Act  (JTPA) 
allotments  for  Program  Year  (PY)  1993 
(July  1. 1992-June  30, 1994)  for  JTPA 
Titles  II-A,  n-^.  and  m,  and  for  the 
JTPA  Title  n-B  Summer  Youth  Program 
in  Calendar  Year  (CY)  1993;  and 
preliminary  planning  estimates  for 
public  employment  service  activities 
under  the  Wagner-Peyser  Act  for  PY 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  JTPA  allotments,  contact,  Mr.  Hugh 
Davies.  Acting  Director.  Office  of 
Employment  and  Training  Programs, 
room  N4703,  200  Constitution  Avenue, 
NW.,  Washington.  D.C.  20210; 
Telephone:  202-219-5580.  For 
Employment  Service  planning  levels 
contact  Mr.  Robert  A.  Schaerfl,  Director, 
U.S.  Employment  Service,  room  N4470, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210;  Telephone: 
202-219-5257.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Department)  is  announcing  Job  Training 
Partnership  Act  (JTPA)  allotments  for 
Program  Year  (PY)  1993  Quly  1. 1993- 
June  30, 1994)  Fot  JTPA  Titles  II-A,  D- 
C.  and  and  for  the  Summer  Youth 
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PTogram  in  Calendar  Year  K^)  1003  for 
JTPA  Title  iI-4:  and,  in  aoccnd  with 
section  6  of  the  Wagner-Pejrser  Act, 
preliminary  planning  estimates  for 
public  employment  services  (ES) 
activities  undm  the  Wagner-Peyaer  Act 
for  PY 1003.  The  allotmCTts  and 
estimates  are  baaed  on  the 
appropriations  for  DOL  for  Fiscal  Year 
(FY)  1992  and  FY  1993. 

Attached  are  a  list  of  the  allotments 
for  PY  1993  for  {nograms  under  }TPA 
Titles  n-A,  D-C,  and  ni;  a  list  of  the 
allotments  for  the  CY  1993  Summer 
Youth  program  under  Title  D-B  of  JTPA: 
and  a  list  of  preliminary  planning 
estimates  for  public  employment  service 
activities  under  the  Wagner-Peyser  Act 
The  PY  1993  allotments  for  Titles  II-A, 
II-C,  and  in  and  the  ES  preliminary 
planning  estimates,  are  based  on  the 
funds  appropriated  by  the  Department 
of  Labor  Appropriations  Act.  1993, 
Public  Law  102-394,  fm  FY  1993.  The 
CY  1993  allotments  for  Title  D-B  are  •> 
based  on  funds  appro{Hiated  by  the 
Department  of  Labor  Appropriations 
Act,  1992,  Public  Law  102-170,  for  FY 
1992. 

The  allotments  for  Utle  U-B  total 
$682,912,000  and  are  approximately  the 
same  as  the  previous  year’s  level 
without  the  Emergency  Supplemental 
appropriations.  The  Congress  provided 
1993  Summer  Youth  funds  in  two 
amounts  totaling  $682,912,000: 
$495,212,000  are  from  the  PY  1992 
appropriation  and  become  avail^le  for 
obligation  on  July  1.1992;  and 
$187,700,000  were  made  available  for 
oblig^on  on  October  1, 1993,  thus  it  is 
a  FY  1993  appropriation. 

These  JTPA  allotmmts  will  not  be 
updated  for  subsequent  unemployment 
data.  The  Employment  Service 
preliminary  estimates  will  be  updated 
as  final  allotments  to  reflect  CY  1992 
data  and  published  in  the  Federal 
Register  at  a  later  date. 

— Data  for  areas  of  substantial 

unemployment  (ASU’s)  are  averages 
for  the  12-month  period,  July  1991 
through  June  1992. 

— ^The  numbw  of  excess  unemployed 
individuals  or  the  ASU  excess 
(depending  on  which  is  hij^ier)  are 
averages  for  this  same  12-month 
period. 

— ^Tbe  economically  disadvantaged 
adult  data  are  from  the  1990 
Census.  These  data  will  be  made 
available  on  diri^ette  to  the  State 
JTPA  Liaisons. 

The  allotments  for  the  Insular  Areas, 
induding  the  Freely  Associated  Stales, 
are  based  on  imemployment  data  from 
1990  Census  or,  if  not  available,  the 
most  recent  data  available.  A  90-peroent 


relative  share  “hold-harmless”  of  the  PY 
1992  Title  II-A  allotments  for  these 
areas  and  a  minimum  allotment  of 
$75,000  were  also  applied  in 
determining  the  allotments.  This 
minimum  amount  equals  60  percent  of 
the  old  Title  D-A  minimum  allotment, 
since  the  Job  Training  Reform 
Amendments  of  1992  divided  Title  If- 
A  into  Titles  D-A  and  II-C,  and  the  Title 
n-A  appropriation  is  60  percent  of  the 
sum  of  Titles  H-A  and  D-C. 

Title  n-A  funds  are  to  be  distributed 
among  designated  Service  Delivery 
Areas  (SDAs)  acccuding  to  the  statutory 
formula  contained  in  Section  202(b)  of 
JTPA,  as  amended  by  Sectimi  701(c)  of 
the  Job  Training  Reform  Amendments  of 
1992  (1992  Amendments).  The  formula 
specified  by  Section  701(c)  of  the  1992 
Amendments  is  used  since  the  FY  1993 
appropriation  level  meets  the  conditions 
of  that  Section.  This  is  the  same  formula 
which  has  been  used  in  previous 
program  years. 

In  determining  any  necessary  hold- 
harmless  levels  for  SDAs,  the  ^ates  of 
Kentucky,  Minnesota, 'Montana,  and 
Wisconsin  shall  not  include  any 
additional  funds  provided  for  rural 
concentrated  employment  programs 
(RCEPs). 

/TPA  Title  U-B  Allotments. 
Attachment  II  shows  the  CY  1993  JTPA 
Title  n-B  Summer  Youth  Program 
allotments  by  State  based  on  a  total  FY 
1992  available  appropriation  of 
$682,912,000.  The  data  used  for  these 
allotments  are  the  same  data  as  were 
used  for  Title  D-A  and  II-C  allotments, 
except  for  the  number  of  economically 
disadvantaged.  The  total  number  of 
economically  disadvantaged  individrials 
(including  college  and  military)  from 
the  1990  Census  was  used.  This  follows 
the  “old”  definition  of  "economically 
-disadvantaged”  rather  than  the 
definition  found  in  the  1992 
Amendments  which  will  not  be  in  efiect 
until  July  1, 1993,  and  therefore  is  not 
applicable  to  these  Title  B-B  allotments. 

For  the  Insular  Areas  and  Native 
Americans,  the  amoiuit  is  based  on  the 
percentage  of  Title  D-B  funds  each 
received  during  tho  previous  summer. 

Title  n-B  funds  for  the  1993  Summer 
Program  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
statutory  formula  contained  in  Section 
252(b)  of  JTPAjprior  to  the  1992 
Amendments.  Inis  is  the  same  formula 
which  has  been  used  in  previous 
program  years. 

In  determining  any  necessary  hold- 
harmless  levels  for  SDA's,  the  States  of 
Kentucky,  Minnesota,  Montana,  and 
Wisconsin  shall  not  indude  any 
additional  funds  provided  for  RCEP’s. 


JTPA  Title  U-C  Allotments. 

Attachment  in  shovrs  the  PY  1993  JTPA 
Title  n-C  allotments  by  State  on  a  total 
appropriation  of  $2396,682,000.  The 
amount  is  composed  entirely  of  PY  1993 
formula  funds.  For  all  States,  Puerto 
Rico,  and  the  District  of  Columbia,  the 
data  used  in  computing  the  allotments 
are  the  same  data  aa  were  used  for  Title 
D-A  allotments,  except  that  the  number 
of  economically  disadvantaged  youth 
(ages  16-21,  excluding  coll^  and 
military)  is  used  rather  than  the  number 
of  adults. 

JTPA  Title  ni  Allotments.  Attachment 
IV  shows  the  PY  1993  JTPA  Title  DI 
Dislocated  Worker  Program  allotments 
by  State,  for  a  total  of  $517,046,000.  The 
total  includes  80  percent  allotted  by 
formula  to  the  States  ($413,636,800), 
and  20  percmit  for  the  National  Res^e, 
induding  funds  allotted  to  the  Insular 
Areas. 

Title  m  formula  funds  are  to  be 
distributed  to  State  and  substate 
grantees  in  accordance  with  the 
provisions  in  Section  302(c)  and  (d)  of 
JTPA. 

Except  for  the  Insular  Areas,  the 
unemployment  data  used  for  computing 
these  allotments,  relative  numbers  of 
unemployed  and  relative  numbers  of 
excess  unemployed,  are  averages  for  the 
October  1991  through  September  1992 
period.  Long-term  unemployed  data 
used  were  for  CY  1991. 

Allotments  for  the  Insular  Areas  are 
based  on  the  PY  1993  Title  II-A 
allotments  for  these  areas. 

A  reallotment  of  these  published  Title 
m  formula  amounts,  as  provided  for  by 
Section  303  of  JTPA,  will  be  based  on 
completed  program  year  expenditure 
reports  submitted  by  the  States  and 
received  by  October  1, 1993.  The  Title 
m  allotment  for  each  State  will  be 
adjusted  upward  or  downward,  based 
on  whether  the  State  is  eligible  to  share 
in  reallotted  funds  or  is  subject  to 
recapture. 

Wagner-Peyser  Act  Employment 
Service  Preliminary  Planning  Estimates 
Attachment  V  shows  planning  estimates 
which  have  been  produced  using  the 
formula  set  forth  at  Section  6  of  the 
Wagner-Peyser  Act,  29  U.S.C.  49e. 

These  preliminary  estimates  are  based 
on  averages  for  the  most  current  12 
months  ending  September  1992  for  each 
State’s  share  of  the  civilian  labor  force 
(CLF)  and  unemployment.  Final 
planning  estimates  will  be  issued  within 
90  days,  based  on  CY  1992  data,  as 
retired  by  the  Wagner-Peyser  Act. 

The  total  planning  estimate  does  not 
include  $19,138,700  or  2.36  percent  of 
the  total  amount  available,  lliis  amount 
is  withheld  from  distribution  to  States 
to  finance  postage  costs  associated  with 
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the  conduct  of  Employment  Service 
business.  The  Department  is  proposing 
in  a  Federal  Register  notice,  soon  to  be 
published,  that  it  will  allocate  postage 
resources  to  the  States  elective  October 
1, 1993.  For  information  purposes. 
Attachment  VI  reflects  the  preliminary 
planning  estimates  including  postage 
distribution  to  States  for  three  quarters 
of  PY  1993  (October  1, 1993-June  30, 
1994).  A  final  decision  on  whether  to 
allocate  postage  resources  to  the  States 
will  be  made  prior  to  the  final 
allocations. 

The  Secretary  of  Labor  has  set  aside 
3  percent  of  the  total  available  funds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 


statewide  employment  services,  as  > 
required  under  section  6(bM4)  oi  the 
Wagner-Peyser  Act.  In  acc^ance  with 
this  provision,  $23,754,639  is  set  aside 
for  administrative  formula  allocation. 
These  sataside  funds  are  included  in  the 
total  planning  estimate.  Setaside  funds 
are  distribute  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  step 
(Hie,  States  whicdi  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  ICO  percent  of 
their  relative  share  of  prior  year 
resources.  All  remaining  funds  are 
distributed  on  a  pro  rata  basis  in  step 
two  to  all  other  States  losing  in  relative 
share  from  the  pri(H  year,  but  whicdi  do 


not  meet  the  uze  and  density  cniteria  for 
step  one. 

Ten  percent  of  the  total  sums  allotted 
to'each  Stats  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  emploinaaent 
service  offices;  services  for  groups  with 
special  needs;  and  for  the  extra  costs  of 
exemplary  models  for  delivering 
servicxsl 

Signed  at  Washington,  DC,  this  9th  day  of 
February,  1993. 

Carolyn  M.  Golding, 

Acting  Assistant  Secretary  for  EmptoymerU 
and  Training. 

SKjjna  oooc  4sie-a»-M 
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U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
1993  SUMMER  FUND  SOURCES 
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U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
PY  1993  JTPA  TITLE  ll-A  ALLOTMENTS  TO  STATES 


■■■■  1 RTTHMHHHI 

Alabama 

19.205.450 

Alaska 

2,759,988 

Afizona 

14,631,816 

Arkansas 

11,820,397 

1 

Calilornia 

135,220,051 

1 

Colorado 

11,894,856 

1 

Connacticut 

11,231,091 

1 

Delaware 

2.605.627 

1 

District  oi  Columbia 

2,950,916 

Florida 

56,906,155 

Georgia 

21,193,343 

Hawaii 

2.605.627 

Idaho 

3,607,474 

Illinois 

51,161,245 

Indiana 

17,268,341 

Iowa 

6,600,335 

Kansas 

4,127,490 

Kentucky 

17.446,665 

Louisiana 

29,817,839 

Maine 

5,201,890 

Maryland 

15,377,131 

Massachusetts 

28,706,202 

Michigan 

47,786,871 

Minnesota 

11,552,830 

Mississippi 

15,852,904 

Missouri 

18,290,966 

Montana 

3,773,659 

Nebraska 

2,605,627 

Nevada 

3,812,697 

New  Hampshire 

4,223,565 

New  Jersey 

28,213,441 

New  Mexico 

6,839,541 

New  York 

77,560,655 

North  Carolina 

20,304,963 

North  Dakota 

2,605,627 

Ohio 

38,399,130 

Oklahoma 

11,639,178 

Oregon 

10.977.924 

Pennsylvania 

45.251,676 

Puerto  Rico 

38,069,506 

Rhode  Island 

4,607,543 

South  Carolina 

12.469.654 

South  Dakota 

2,605,627 

Tennessee 

18,844,292 

Texas 

73,235,388 

Utah 

3,674,395 

Vermont 

2,605,627 

Virginia 

19,742,039 

Washington 

17,555,624 

West  Virginia 

11,957.293 

Wisconsin 

12,246,955 

Wyoming 

2,605,627 

American  Samoa 

165,739 

Guam 

631,051 

Marshall  Islands 

338,783 

Micronesia 

630,752 

Northern  Marianas 

140,627 

Palau 

107,525 

Virgin  Islands 

755,770 

TOTAL 

1.045.021.000 
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U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
JTPA  TRLE  ll-B  ALLOTMENTS  TO  STATES 
1993  SUMMER 


State  1 

Dollars 

Alabama 

12.342,518 

Alaska 

1,755.183 

Arizona 

9.435.642 

Arkansas 

7.454,918 

California 

86.849.261 

Colorado 

7,485,659 

'  Connecticut 

7,184.518 

Delaware 

1.67a389  ■ 

Oisirict  of  Columbia 

3.09a305 

Florida 

35,990,521 

Georgia 

13.626,549 

Hawaii 

1,673.389 

Idaho 

2.26a  168 

Illinois 

33,081,871 

Indiana 

11,101.550 

Iowa 

4,061.105 

Kansas 

2.654,809 

Kentucky 

10.706,915 

Louisiana 

18,732.528 

Maine 

3,344.246 

Maryland 

9,801.288 

Massachusetts 

18.452.496 

Michigan 

30.725.452 

Minnesota 

7,596.824 

Mississippi 

9,995,092 

Missouri 

11,759,223 

Montana 

2.36a716 

Nebraska 

1.673389 

Nevada 

2,339.090 

New  Hampshire 

2.743840 

New  Jersey 

17,993.697 

New  Mexico 

4,319.319 

New  York 

49,348.852 

North  Carolina 

13.241,479  • 

North  Dakota 

1.673389 

Ohio 

24,917,091 

Oklahoma 

7,523761 

Oregon 

6.997,181 

Pennsylvania 

29,204,350 

Puerto  Rico 

24.420.082 

Rhode  Island 

2,973409 

South  Carolina 

8,117,131 

South  Dakota 

1.673389 

Tennessee 

12,012,689 

Texas 

47.353.849 

Utah 

2.303949 

Ver  mont 

1.673389 

Virginia 

12.822.447 

Washington 

11,336.569 

West  Vk  gkiia 

7,513557 

Wisconsin 

8.308.283 

Wyoming 

1.673.389 

American  Samoa 

51.843 

Guam 

632,281 

Marshall  Islands 

18.633 

Micronesia 

44,156 

Northern  Marianas 

24,251 

Palau 

7.312 

Virgin  Islands 

358.512 

1  Native  Americans 

12,419.308 
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U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
PY  1993  JTPA  TITLE  ll-C  ALLOTMENTS  TO  STATES 


Alabama 

12,803,658 

Alaska 

1,839,995 

Arizona 

10,003,972 

Arkansas 

7,880,279 

California 

93,538,095 

Colorado 

7,929,919 

Connecticut 

7,450,586 

Delaware 

1,737,088 

District  of  Columbia 

1,952,872 

Florida 

36,869,872 

Georgia 

14,128,923 

Hawaii 

1,737,088 

Idaho 

2,404,987 

Illinois 

34,348,407 

Indiana 

11,512,249 

Iowa 

4,400,232 

Kansas 

2,751,665 

Kentucky 

11,309,285 

Louisiana 

19,878,597 

Maine 

3,467,933 

Maryland 

Massachusetts 

19,137,505 

Michigan 

31,857,975 

Minnesota 

7,711,810 

Mississippi 

10,568,623 

Missouri 

12,194,001 

Montana 

2,391,710 

Nebraska 

1,737,088 

Nevada 

2,517,894 

New  Hampshire 

2,770,289 

New  Jersey 

18,486,324 

New  Mexico 

4,559,703 

New  York 

49,575,373 

North  Carolina 

13,334,469 

North  Dakota 

1,737,088 

Ohio 

25,552,042 

Oklahoma 

7,567,858 

Oregon 

7,186,492 

Pennsylvania 

29,287,019 

Puerto  Rico 

25,378,260 

Rhode  Island 

2,990,286 

South  Carolina 

8,347,719 

- 

South  Dakota 

1,737.088 

Tennessee 

12,306,524 

Texas 

51,086,504 

Utah 

2,449,602 

Vermont 

1,737,088 

Virginia 

13,071,835 

Washington 

11,809,656 

West  Virginia 

7,872,395 

Wisconsin 

8,130,180 

Wyoming 

1,737,088 

American  Samoa 

Guam 

420,702 

Marshall  Islands 

225,856 

Micronesia 

»  420,503 

Northern  Marianas 

93,751 

Palau 

71,683 

Virgin  Islands 

503.847 

696.682 


11070  Federal  Roister  f  Vd).  50,  Na  34  /  Tuesday.  February  23,  1993  /  Notices 


U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
PY  1993  JTPA  TITLE  III  ALLOTMENTS  TO  STATES 


IHBil 

Alabama 

6,379,91 7 

Alaska 

1,059,592 

Aizona 

5,073,430 

Akansas 

3,654,634 

California 

59,364,587 

Colorado 

3,474,271 

Connecticut 

6,143,535 

Delaware 

825,522 

District  of  Columbia 

1.161,588 

Florida 

23.759.640 

Georgia 

7,297,216 

Hawaii 

430,828 

Idaho 

1,093,581 

Illinois 

22,749,098 

1 

Intfiaru 

6,121,062 

8 

Iowa 

1 ,982,773 

Kansas 

1,416,096 

Kentucky 

5,680,018 

Louisiana 

6,684,536 

Maine 

2,563,617 

Maryland 

7,065,512 

Massachusetts 

15,662,014 

Michigan 

20,039,145 

Minnesota 

3,911,499 

Mississippi 

4,589,454 

Missouri 

6,757,085 

Montana 

1,210,271 

Nebraska 

607,812 

Nevada 

1,631,330 

New  Hampshire 

2,494.279 

New  Jersey 

15,730,774 

New  Mexico 

2,131,752 

New  York 

35,267,71 1 

North  Carolina 

7,701.811 

North  Dakota 

404,747 

Ohio 

16,612,857  ' 

■ 

Oklahoma 

3,918,541 

Oregon 

4,303,648 

Pennsylvania 

19,621,195 

Puerto  Rico 

9,733,356 

Rhode  Island 

2,451,597 

South  Carolirra 

4.677,957 

South  Oikota 

288,469 

Tennessee 

6,348,778 

Texas 

26,115,828 

Utah 

1,161,930 

Ver  mont 

929,368 

Virginia 

8,654,704 

Washin^on 

6,588,228 

West  Virginia 

5.24e689 

Wisconsin 

4,423,782 

Wyoming 

443,136 

American  Samoa 

65,777 

Guam 

250,445 

Marshall  Islands 

134,452 

Miaonesia 

250,326 

Northern  Marianas 

55,810 

Patau 

42,673 

-V  Virgin  Islands 

299,942 

National  Reserve 

102,309,775 

TOT^ 


517.046.000 
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U  S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
PRELIMINARY  PY  1993  WAGNER-PEYSER  ALLOTMENTS  TO  STATES 


Stete 

uasic  |_ 

Famula  n 

Alabama 

10,924,906 

Alaska 

7.513,758 

Arizona 

9,836,061 

Arkansas 

6,518,959 

Califania 

90,763,600 

Colorado 

9,359,7051 

Connecticut 

10,085,0751 

Delaware 

2,145,1821 

Florida 

38,656,1971 

Georgia 

17,039,9881 

Hawaii 

2,702,155 

Idaho 

6,260,298 

Illinois 

35,720,444 

Indiana 

15,194,094 

Iowa 

7,646,849 

Kansas 

6,368,500 

Kentucky 

9,790,9431 

Louisiana 

11,172,882] 

Maine 

3,722,940| 

Maryland 

14,362,221] 

Massachusetts 

18,762,1 30l 

Michigan 

28,190,595 

Minnesote 

12,339,553 

Mississippi 

6,981,361 

Missouri 

14,631,554 

Montana 

5,115,948 

Nebraska 

6,148,363 

Nevada 

4,973,240 

New  Hampshire 

3,594,650 

New  Jersey 

23,530,707 

New  Mexico 

5,740,993 

New  Ycht 

50,727,452 

North  Carolina 

18,513,004 

North  Dakota 

5,209,564 

Ohio 

30,666,122 

Oklahoma 

10,062,417 

Oregon 

8,596,500 

Pennsylvania 

34,164,997 

Puerto  Rico 

9,205,719 

Rhode  Island 

3,143,409 

South  Carolirta 

9,674,579 

South  Dakota 

4,814,835 

Tennessee 

13,386,985 

Texas 

49,688,1 42 

Utah 

10,530,630 

Vermont 

2,255,545 

Virginia 

18,294,912 

Washington 

14,340,298 

West  Virginia 

5,511,055 

Wisconsin 

13,549,748 

Wyoming 

3,735,583 

1 

766,136,475 

Guam 

370,511 

Virgin  Islands 

1,559,675 

Indicia  Postage 

19.138.700 

Funds  are  allocated  to  the  1 3  States  whose  relattva  share  decreased  Irom  PY  1 9Ge  to  the  PY  1 9G3  taste 
formula  amount  and  which  have  a  CMiian  Latxr  Face  (CLF)  below  one  million  and  are  below  the 
median  CLF  density.  These  States  are  held  harmless  at  100%  rf  their  PY  1992  relative  share. 

The  balance  of  the  3%  funds  are  distlbuted  to  the  remaining  31  States  losing  in  relative  share  from  PY 
1902  te  their  PY  1903  total  allotmem  amount. 


Hold  harmless  provisions  requirad  under  Section  6(B)  c#  the  Wagner-Peyser  Act  as  amended,  are 
maintained  at  the  revised  allotment  level. 
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U.S.  DEPARTMENT  OF  LABOR 
EMPLOYMENT  AND  TRAINING  ADMINISTRATION 
PRELIMINARY  PY  1993  WAGNER -PEYSER  ALLOTMENTS  TO  STATES 


!  WITH«^  t  “WITHOUT  ,r  STATE" 
L2W4_Pp6TAG^| _ POSTAGE  ||  POSTAGE 


Alabama 

Alaska 

Arizona 

Arkansas 


California 

Colorado 

Connecticut 

Delaware 


•Reflects  proposal  that  States  will  assume  responsibility  for  mail  management  effective  October  1.  1993 
The  balance  of  postage  reserves  totaling  $4  785M  (July -Sept  1993).  will  be  retained  by  ETA  to  finance  a 
po.’iion  of  the  FY  1993  postal  bill 


IFR  Doc.  93-4136  Filed  2-22-93;  8:45  am) 
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legal  services  corporation 

Designate  Recipient  for  the  Provision 
of  State  Support  Services  in  the  Area 
of  Public  Utility  Law  for  the  Provision 
of  Legal  Serviceo  in  the  State  of  New 
York 

AGENCY:  L^al  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grant. 

SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  make  a  grant  to  Public 
Utility  Law  Project  of  New  York  to 
provide  state  support  services  in  the 
area  of  public  utility  law  to  the  Legal 
Services  Corporation’s  recipient 
programs  in  the  State  of  New  York.  This 
grant  will  be  made  effective  April  1, 
1993. 

The  grant  will  be  awarded  pursuant  to 
authority  conferred  by  section 
1006(a)(1)(A)  of  the  li^al  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of  30 
days  from  the  date  of  publication  of  this 
notice. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  5  p.m.  March  25, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Field  Services,  Legal 
Ser\’ices  Corporation,  750  First  Street, 
NE.,  11th  Floor,  Washington,  DC  20002— 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ay  Brown,  Grants  Specialist,  Grants  and 
Budget  Division,  Office  of  Field 
Services.  (202)  336-8828. 
SUFPUEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  (LSC)  is  the 
national  organization  charged  with 
administering  federal  funds  provided 
for  civil  legal  service  to  the  poor.  Public 
Utility  Law  Project  (PULP)  has  been 
providing  state  support  services  in  the 
area  of  public  utility  law  in  New  Yoik 
as  a  component  of  Legal  Aid  Society  of 
Northeastern  New  York  since  1976. 

With  the  consent  of  Legal  Aid  Society 
of  Northeastern  New  York,  the  state 
support  grant  that  program  has 
previously  received  will  be  made 
directly  to  Public  Utility  Project  of  New 
York  (PULPNY).  PULPNY  is  a  sister 
corporation  to  PULP  and  provides  the 
.same  kind  of  legal  services  as  PULP,  but 
with  non-LSC  fends.  PULP  and 
PULPNY  are  merging  and  the  resulting 
corporation  will  receive  both  die  LSC 
grant  and  the  non-LSC  fends  to  provide 
state  support  services  in  the  area  of 
public  utility  law. 

The  amount  of  the  1993  grant  to 
PULPNY  will  be  equivalent  to  the  grant 


that  Legal  Aid  Society  of  Northeastern 
New  York  would  have  received  for  state 
support  in  1993,  less  the  fends  already 
granted  to  Legal  Aid  Society  of 
Northeastern  New  York  for  the  months 
of  January,  February,  and  March  1993. 
Thus,  Public  Utility  Law  Project  of  New 
York  will  receive  $165,027  for  the 
remainder  of  1993,  and  its  annualized 
fending  level  for  1993  will  be  $220,035. 

Dated:  February  17, 1993. 

Charles  T.  Maaes  lU, 

Deputy  Director,  Office  of  Field  Services. 

IFR  Doc.  93-4113  Filed  2-22-93;  8:45  am| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (9$-01B)] 

NASA  Advisory  CouncU  (NAC)  Task 
Force  on  National  Facilitias; 
Aeronautics  RAD  Facilities  Task 
Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthraming  meeting  of  the 
NAC  Task  Force  on  National  Facilities, 
Aeronautics  R&D  Facilities  Task  Group. 

DATES:  March  11. 1993, 8:30  to  4:30 
p.m.;  and  March  12, 1993,  8:30  a.m.  to 
noon. 

ADDRESSES:  Matrix  Corporation,  2011 
Crystal  Drive,  Crystal  Park  One,  suite 
111,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  McKinney,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  ^nter,  Hampton,  VA 
23665,  804/864-8686. 

SUPPLEMENTARY  INFOmiATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Ad  Hoc  Group  Reports 
— Fiscal  Year  1994  Budget  Planning 
— Near  Term  Plans 
Dated:  February  16, 1993. 

)ohn  W.  Gaff, 

Advisory  Committee  Management  Officer, 
Natiortal  Aeronautics  and  Space 
Administration. 

IFR  Doc.  93-4104  Filed  2-22-93;  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Professional 
Development/Overview  Section)  to  the 
National  Council  on  the  Arts  vrill  he 
held  on  March  10-11, 1993  from  9  a.ro.- 
5  p.m.  in  room  M-07  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  porticHi  of  this  meeting  will  be  open 
to  the  public  on  March  11  horn  11  a.m.- 
5  p.m.  The  topics  will  he  program 
overview,  policy  discussion,  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  on  Mar^  10  from  9  a.m.-5  p.m. 
and  March  11  from  9  a.m.-ll  a.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acco^ance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4).  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  fell-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  [)Iease  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7)' 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  FelMiiary  17, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-4052  Piled  2-22-93;  8:45  am| 
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Meetings;  Music  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Music  Recording 
Section)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  March  10-11. 1993 
from  9  a.m.-5:30  p.m.  in  room  730  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 

Washington,  DC.  20506.  A  portion  of 
this  meeting  will  be  open  to  the  public 
on  March  11  from  4:30  p.m.-5:30  p.m. 
for  policy  discussion  and  guidelines 
review.  The  remaining  portions  of  this 
meeting  on  March  10  from  9  a.m.-5:30 
p.m.  and  March  11  from  9  a.m.-4:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  682-5439. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

|FR  Doc.  93-4050  Filed  2-22-93;  8:45  am) 
BOXJNG  CODE  7S37-0t-H 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Artists’  Communities  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  12, 1993  from  9  a.m.- 
5:30  p.m.  in  room  714  at  the  Nancy 
Hanlu  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.-5:30  p.m.  'The 
topic  will  be  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.— 4  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202-682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated;  February  17, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-4051  Filed  2-22-93;  8:45  ami 
BIUJNG  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Local  Arts  Agencies  Section)  will  be 
held  on  March  16, 1993  from  9:15  a.m.— 
5  p.m.,  March  17  from  9:15  a.m.-5:30 
p.m.  and  March  18  from  9:15  a.m.-12 


p.m.  in  room  714  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW..  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  'The 
topics  will  include  opening  remarks, 
application  review,  and  policy 
discussion. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  sp>ecial  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated;  February  17, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Dcx:.  93-4053  Filed  2-22-93;  8:45  am) 
BILLMG  CODE  7S37-01-M 


Meetings;  Public  Partnership  Office 
Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(State  and  Regional  Section)  will  be 
held  on  March  15, 1993  from  9  a.m.- 
5:30  p.m.  and  March  16  from  9  a.m.-5 
p.m.  in  Room  M-14  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  include  introductory 
remarks,  application  review,  policy 
discussion,  and  sidelines  review. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
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Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information, with  reference  to 
this  meeting  can  be  ob^ined  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  OHicer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5439. 
Yvonne  M.  Sabine, 

Director.  Panel  Operations,  Natiosial 
Endowment  for  the  Arts. 

[FR  Doc.  93-4049  Filed  2-22-93;  8:45  ami 
BiLUNG  cooe  7SS7-01^ 


National  ErKiowment  for  tha  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Professional  Theater 
Companies  A  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
March  15, 1993  from  9:30  a.m.-8;30 
p.m.,  March  16-18  from  9:30  a.m.-9:30 
p.m.  and  March  19  from  9:30  a.m.-5:30 
p.m.  in  room  730  at  the  Nanc^  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March' 15  from  9:30 
a.m.-10:30  a.m.  and  March  19  frnm  4 
p.m.-5:30  p.m.  The  topics  will  he 
opening  remarks,  policy  discussion,  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  on  Mar^  15.from  10:30  a.m.- 
8:30  p.m.,  March  16-18  from  9:30  a.m.- 
9:30  p.m.  and  March  19  from  9:30  a.m.- 
4  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
Gnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies 


National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  February  17, 1993. 

YvoBne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  93-4054  Filed  2-22-93;  8:45  am) 
BILLING  COOE  75S7-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Blue  Ribbon  Panel  on  High 
Performance  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  March  11, 1993:  8:30  ajn. 
to  5:30  p.m.  March  12, 1993:  8:30  a.m.  to  2:30 
p.m. 

Place:  Hotel  Washington,  15th  a 
Pennsylvania  Ave.,  NW.,  Washington,  DC 
20004. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Meivyn  Ciment, 
Executive  Officer,  Directorate  for  Computer 
and  Information  Science  and  Engineering, 
National  Science  Foundation,  1800  G  St., 
NW.,  Washington,  DC  20550.  Telephone: 

(202)  357-7936. 

Minutes:  May  be  obtained  from  Odessa 
Dyson,  Administrative  Officer,  Office  of  the 
Assistant  Director,  Directorate  fOT  Computer 
and  Information  Science  and  Engineering, 
National  Science  Foundation,  1800  G  Street, 
NW.,  Washington.'DC  20550.  Telephone: 
1202) 357-7936. 

Purpose  of  Meeting:  To  assess  cxurent 
knowledge  on  the  state  of  supercomputing 
and  the  contributions  of  high  performance 
computing  to  scientific  resmrch  and 
education;  to  help  project  changes  required 
by  developments  in  this  rapidly  evolving 
Held;  and  to  provide  recommendations  to  the 
National  Science  Board  on  NSF's  possible 
future  role  in  supercomputing. 

Agenda:  (1)  Invited  panelists  of  computer 
designers  and  industry  vendors,  NSF 
supercomputer  center  directors,  and  other 
experts  will  focus  on  the  following  questions: 

(a)  How  would  you  project  the  emerging 
high  performance  computing  environment 
and  market  forces  over  the  next  five  years 
and  the  implications  for  change  in  the  way 
scientists  and  engineers  will  conduct  R&D, 
design  and  productions  modelling? 

(b)  What  do  you  see  as  the  largest  barriers 
to  the  effective  use  of  these  emergent 
technologies  by  scientists  and  engineers  and 
what  efforts  will  be  needed  to  remove  the.se 


barriers?  What  is  the  proper  role  of 
govenunent,  and.  in  pertkrular,  the  NSF  to 
foster  progress? 

(c)  To  what  extent  do  you  believe  there  is 
a  friture  role  for  government-supported 
supercomputer  centers?  What  role  should 
NSF  play  in  this  spectrum  of  capabilities? 

(d)  To  what  extmt  should  N^  use  Its 
resources  to  encourage  use  of  high 
performance  compuHng  in  coounercial 
industrial  applications  through  collaboratiim 
between  hi^  performance  computing 
centers,  ac^emic  users  and  industri^ 
groups? 

(2)  Identify  further  needed  Inputs  and 
sources. 

(3)  Discuss  issues  to  be  addressed. 

(4)  Discuss  timetable  and  plan  future 
writing  assignments^and  meetings. 

The  panel  welcomes  comments  from  all 
interested  parties.  Persons  wishing  to  tile 
written  comments  should  mail  (h^  copy  or 
electronic)  or  fax  the  comments  by  April  1, 
1993,  to  the  Blue  Ribbon  Panel  on  High 
Performance  Computing,  room  306,  National 
Science  Foundation,  1800  G  St.,  NW.. 
Washington.  DC  20550.  FAX  *202-357-0320. 
E-mail:  hpcmaiS@nsf.gov  (Internet)  or  ~  ’ 
hpcmail^sf  (Bitnet). 

Dated:  February  18, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-4153  Filed  2-22-93;  8:45  am| 
BILLING  COOE  755S-01-M 


Expert  Panel  of  the  Federal 
Coordinating  Council  for  Science, 
Engineering  and  Technology 
(FCCSET),  Committee  on  Education 
and  Human  Resourcea  (CEHR); 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Expert  Panel  of  the  FCCSET/CEHR 

Dates  and  Times:  March  11,-1993, 8:15 
a.m.  to  4:30  p.m.;  March  12, 1993,  8:15  a.m. 
to  3  p.m. 

Place:  Washington,  DC  Call  contact  pierson 
for  location. 

Type  of  Meeting;  Open. 

Contact  Person:  Mr.  James  S.  Dietz, 
Program  Analyst,  the  Division  of  Research. 
Evaluation  and  Dissemination,  the 
Directorate  of  Human  Resources.  National 
Science  Foundation,  room  1249, 1800  G 
Street,  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7425. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  the  Meeting:  The  National 
Science  Foundation  acting  through  the 
FCCSET/CEHR  established  an  Expert  Panel 
to  review  the  status  of  Federal  Science, 
Mathematics,  Engineering,  and  Technology 
(SMET)  programs  of  member  agencies.  The 
Expert  Panel  provides  advice  and 
recommendations  to  FOCbEiVdHR  on  the 
status  of  Federal  SMET  education  programs 
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Agenda:  Mission  Discussion,  Continuation 
of  Panel  Discussion  on  Data  Update  Mission, 
Subpanels  Discussion  for  K-12  Programs, 
Program  Evaluation  and  Undergraduate 
Programs,  Discussion  on  Reform  in  Science 
Education  and  the  Federal  Role,  Subpanel 
Discussion  on  Graduate/Public  Literacy 
Programs,  Continuation  of  Undergraduate 
SMET  Program  Review  Roundtable  Panelists 
Report  on  Program  Topics,  Summary 
Discussions  and  Closure. 

Dated:  February  18, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  93-4152  Filed  2-22-93;  8:45  am] 
BMXMQ  CODE  7S5S-«1-« 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Puh.  L.  92—463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  March  11, 1993 
Thursday,  March  25, 1993 
Thursday,  April  15, 1993 
Thursday,  April  29, 1993 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building, 

1900  E  Street  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  fiom  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5 
U.S.C  5347. 

The  Committee’s  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.,  as 
amended,  and  fiom  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being  ’ 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 


be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  liiese  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee’s  Secretary. 

'The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee’s 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee’s  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street 
NW..  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  February  16, 1993. 

Anthony  F.  Ingrassia. 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 

IFR  Doc.  93-4055  Filed  2-22-93;  8:45  am) 
eaUNG  CODE  632S-01-II 


SECURiTiES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

February  17, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Global  Health  Sciences  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10230) 

HMO  America,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10231) 

Hyperion  1999  Term  Trust,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10232) 

Merry  Land  &  Investment  Co.,  Inc. 


Common  Stock,  No  Par  Value  (File  No.  7- 
10233) 

Nine  West  Group,  Inc. 

Common  Stodc,  $.01  Par  Value  (File  No.  7- 
10234) 

Resiugens  Communication  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10235) 

Strategic  Global  Income  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (Pile  No. 
7-10236) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  10, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-4068  Filed  2-22-93;  8:45  am] 
BILUNO  CODE  tOKMU-M 


[Refoase  No.  34-31866;  File  No.  SR-MSTC- 
93-02] 

Self-Regulatory  Organizations; 

Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Modification  of  Fee 
Schedule  To  Provide  Discounts  to 
Primary  Users 

February  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
February  3, 1993,  the  Midwest 
Securities  'Trust  Company  ("MSTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  (File  No.  SR- 
MSTC-93-02)  as  described  in  Items  1, 11, 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


<  15  U.S.C  78s(bMl)  (1988). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
MSTC’s  fee  schedule  to  provide 
discounts  (see  Exhibit  A)  to  participants 
who  are  primary  users  ^  of  available 
MSTC  services.  Eligibility  for  the 
discount  would  be  based  on  a 
commitment  in  writing  by  the 
participant  to  continue  to  use  MSTC  as 
the  primary  provider  of  safekeeping 
services  for  a  minimum  period  of  two  to 
three  years  and  at  least  one  year’s 
experience  as  a  participant  at  MSTC. 

The  effectiveness  of  the  proposed 
discount  fee  schedule  will  terminate  on 
March  4. 1994,  \mless  extended.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proi}osed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specifred  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  signifrcant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  discounts,  in  the 


A  "primary  user"  means  either  (1)  a  participant 
who  uses  MSTC  solely  as  its  depository  and 
clearing  agent  or  (2)  a  participant  who  is  a  member 
of  more  than  one  securities  depository  but  who 
safekeeps  the  majority  of  its  eligible  inventory  with 
MSTC.  To  document  the  latter,  MSTC  may  request 
that  participants  verify  the  amount  of  business 
conducted  at  another  depository. 

^  The  present  rule  Hling  replaces  an  identical 
proposal  filed  by  MSTC  pursuant  to  Section 
19(bK3)(A)  of  the  Act  (Securities  Exchange  Act 
Release  No.  31748  (January  19. 1993),  58  FR  6318) 
which  was  withdrawn  by  MSTC  on  February  2, 
1993.  Letter  from ).  Craig  Long,  Vice  President, 
General  Counsel  and  Secretary,  MSTC.  to  Jerry 
Carpenter,  Branch  Chief,  Division  of  Market 
Regulation.  Commission  (February  2,.  1993).  In 
addition,  in  conjunction  with  the  withdrawal  of  the 
previous  rule  filing,  MSTC  also  has  filed  an 
identical  proposal  which  is  to  be  considered 
pursuant  to  section  19(b)(2)  of  the  Act.  See 
Sectmties  Exchange  Act  Release  No.  31867 
(February  17. 1993).  The  purpose  of  these  related 
Blings  is  to  assure  that  the  vrdume  discount 
program,  which  was  effective  immediately  upon 
filing  with  the  Commission,  will  expire  on  March 
4. 1994.  unless  approved  by  the  Commission 
pursuant  to  section  19(bX2)  of  the  Act. 


form  of  a  two  tiered  fee  revision,  to 
participants  who  use  MSTC  as  their 
primary  securities  depository.  Under  the 
proposal,  participants  who  make  a 
commitment  in  writing  to  continue  to 
use  MSTC  as  their  primary  custodian  for 
a  period  of  two  to  three  years  and  who 
have  been  participants  for  at  least  one 
year  would  receive  discoimted  service 
charges. 

The  frrst  tier  of  the  proposed  discount 
would  be  calculated  based  on  a 
participant’s  actual  annualized  revenue 
level  paid  to  MSTC  for  the  previous 
twelve  month  period.  A  participant  who 
produces  a  minimum  average  revenue  of 
$20,000  per  month  for  MSTC  would 
receive  a  discount  of  50%  ofr  of  each 
dollar  spent  in  excess  of  their  actual 
average  annualized  revenue  level.  Each 
year;  the  participant's  actual  average 
would  be  revised  and  would  remain 
constant  for  the  next  twelve  month 
period. 

The  second  tier  of  the  proposed 
discount  would  be  based  on  the  total 
amount  of  monthly  revenues  MSTC 
receives  from  a  participant.  In  order  to 
qualify  for  this  discount,  MSTC  must 
receive  monthly  revenues  at  a  level 
equal  to  or  in  excess  of  $20,000  from  a 
participant.  At  this  level,  a  participant 
with  a  two  year  commitment  to  use 
MSTC  as  its  primary  custodian  would 
receive  a  discount  of  6%  ofr  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month.  A  participant  who 
makes  a  three  year  commitment  at  this 
level  would  receive  a  discount  of  8%  off 
the  total  amount  of  fees  the  participant 
must  pay  to  MSTC  that  month. 

Similarly,  participants  who  produce 
monthly  revenues  for  MSTC  in  excess  of 
$50,000  and  sign  a  two  year  ^ 
commitment  would  receive  a  12% 
discount  off  the  total  amount  of  fees  the 
participant  must  pay  to  MSTC  that 
month.  A  participant  who  makes  a  three 
year  commitment  at  this  level  would 
receive  a  discount  of  16%  off  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  sections  17A(b)(3)  (A) 
and  (F)  of  the  Act,^  and  the  rules  and 
regulations  thereunder,  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Bunten  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 


4  IS  U.S.C  78q-l(b)(3)  (A)  end  (F)  (1988). 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  CXhers 

MSTC  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissitm  Action 

The  foregoing  rule  change  has  become 
eHef:tive  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee.  or  other  charge  impost  by  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  (^mmission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  t 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  finm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  the  File  No.  SR-MSTC-93-02 
and  should  be  submitted  by  March  16, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  p\irs\>ant  to  delegated 
authority.^ 


■  17  CFR  200.3(k-3(a)(12). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 


Exhibit  A.— Discount  Fee  Schedule' 


Minimum  avenge 
revenue  (per 
month) 

Percent  dlsoount 

Lengto 

otcom- 

mitment 

(years) 

FintSer.* 

$20,000  and 

50%  oH  each  dotor 

above. 

spent  in  excess 

Total  MSTC  Reve¬ 
nues  (per  month) 

ol  actual  average 
annualized  reve¬ 
nue  level. 

Second  Her* 

$20,000-$50.000 

6% . - . . . 

2 

8% _ _ 

3 

$50,001  and 

12%  - - - 

2 

above. 

16%  . . . . 

3 

'  A  commitment  in  wiMing  to  continue  to  use  MSTC 
as  toeir  primary  custodton  lor  two  to  three  years  and 
ermerience  of  at  least  one  year  as  a  participant  at 
MSTC  is  required  In  order  tor  a  participant  to 
become  aNgibie  to  receive  discounted  service 
charges  untler  the  proposal. 

‘hw  firsi  tier  dteoount  ie  based  on  the  patlicipanre 
actual  annuaHzad  revenue  level  (or  the  previous 
twelve  monto  period. 

*The  second  Her  dtecount  la  based  on  toe  total 
amount  of  monthly  rsvenuee  MSTC  receives  from  a 
partidpanl. 

|FR  Doc.  93-4132  Filed  2-22-93;  8:45  ami 
BiujNQ  CODE  aei»-et-« 


Self-Regidatory  Organizations; 
Applications  for  Unlisted  Trading 
Priviiegea  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
incorporated 

February  17, 1993. 

The^bovo  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission*’)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Acceptance  Insurance  Companies.  Inc. 
Common  Stock,  $.40  Par  Value  (File 
No.  7-10237) 

Acceptance  Insurance  Companies,  Inc. 
Ri^ts  (Exp.  01/27/93)  (File  No.  7- 
10238) 

American  Re  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10239) 

Breed  Technologies,  Inc. 

Common  Sto<^,  $.01  Par  Value  (File 
No.  7-10240) 

Capstead  Mortgage  Corp. 

$1.26  Cumulative  Convertible 
Preferred  B,  $.10  Par  Value  (File  No. 
7-10241) 

l^^remark  International,  Inc. 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-10242) 


First  Colony  Holding  Corp. 

Common  Stodc,  No  Par  Value  (File 
No.  7-10243) 

Health  Images,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10244) 

Hyperion  1999  Term  Trust 
Common  Stock,  $.01  Par  Value  (File 
No.  7-10245) 

Hyperion  1997  Term  Trust 
Common  Stock,  $.01  Par  Value  (File 
No.  7-10246) 

Jackpot  Enterprises,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10247) 

Paragon  Trade  Brands,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10248) 

Price  Commimications  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10249) 

Wellpoint  Health  Networks,  Inc. 

Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-10250) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  10, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  CoitunissioD,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-4067  Filed  2-22-93;  8:45  am) 

BiLUNO  CODE  MIO-to-M 


Self-Regulatory  Organizations; 
Appiicfi^ona  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

February  17, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 


Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Catellus  Development  Ck>rporation 

$3.75  Series  A  Cum.  Cv.  Pfd.  Stock,  $.01 
Par  Value  (File  No.  7-10229) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  March  10, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
writtmi  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  sudi  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-4066  Filed  2-22-93;  8:45  am) 
BIUJNO  CODE  aOUMM-M 


[Reieaae  No.  34-31869;  File  No.  SR-AMEX- 
92-43] 

SeH-Regulatory  Organizations;  Notica 
of  Filing  and  immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  a  Waiver  of  Transaction 
Charges  for  SuperUnits 

February  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  27, 
1992,  the  American  Stock  Exchange 
Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publi^ing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  (rf*  Substance  oi 
the  Proposed  Rule  Change 

Until  December  31, 1992,  the  Amex 
proposes  to  waive  the  imposition  of 
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transactions  charges  for  any  transactions 
executed  on  the  Exchange  in  either  the 
Index  Trust  SuperUnit  or  the  Money 
Market  Trust  SuperUnit  (together,  the 
"SuperUnits”).  The  text  of  the  proposed 
fee  change  is  available  at  the  ofHce  of 
the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Fegulatory  Organization’s 
Statement  of  the  ^rpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Until  December  31, 1992,  the  Amex 
proposes  to  waive  the  imposition  of 
transactions  charges  for  any  transactions 
executed  on  the  Exchange  in  the 
SuperUnits. 

Although  the  Exchange  issued 
circulars  announcing  the  startup  of 
trading  of  SuperUnits  '  and  held 
information  seminars  for  floor  members 
and  representatives  of  its  member 
organizations,  trading  volume  to  date  by 
both  floor  professionals  and  off-floor 
accounts  has  been  extremely  light. 

Accordingly,  the  Exchange  has 
determined  to  waive  its  imposition  and 
collection  of  transaction  charges  for 
orders  in  SuperUnits  executed  on  the 
Exchange.  The  Waiver  applies  to  all 
accounts,  e^.,  accounts  of  floor  traders, 
specialists,  customers  and  broker- 
dealers.  The  waiver  will  extend  through 
the  close  of  business  on  December  31, 
1992. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(4), 
in  particular,  in  that  the  waiver  of 
transaction  charges  for  SuperUnits  will 
benefit  all  market  participants  who 
choose  to  trade  these  products. 


’  See  Amex  Options  Information  Qrculars  *92-50 
and  *92-200,  dated  March  18, 1992,  and  November 
4, 1992,  respectively. 


(B)  Self-Regulatory  Oiganization’s 
Statement  on  Bunien  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  w^l  not  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  March  16, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  93-4134  Filed  2-22-93;  8:45  am) 
BaUNO  CODE  M10-01-M 


(ReiMM  Na  34-41867;  File  No.  8R-MSTC- 
93-43] 

Seif-Regulatory  Organizatlona; 

Midtwest  Securities  Trust  Company; 
Notice  of  Rling  of  Proposed  Rule 
Change  Relating  to  Modification  of  Fee 
Schedule  To  Provide  Discounts  to 
Primary  Users 

February  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
February  3, 1993,  the  Midwest 
Securities  Trust  Company  (“MSTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  (File  No.  SR- 
MSTG-93-03)  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
MSTC’s  fee  schedule  to  provide 
discounts  (see  Exhibit  A)  to  participants 
who  are  primary  users  ^  of  available 
MSTC  services.  Eligibility  for  the 
discount  would  be  based  on  a 
commitment  in  writing  by  the 
participant  to  continue  to  use  MSTC  as 
the  primary  provider  of  safekeeping 
services  fora  minimum  period  of  two  to 
three  years  and  at  least  one  year’s 
experience  as  a  participant  at  MSTC.^ 


'  15  U.S.C  78s(bMl)  (1988). 

^  A  “primary  umt”  means  either  (1)  a  participant 
who  uses  MSTC  solely  as  its  depository  and 
clearing  agent  or  (2)  a  participant  who  is  a  member 
of  more  than  one  securities  depository  but  who 
safekeeps  the  majority  of  its  eligible  inventory  with 
MSTC  To  docummit  the  latter,  MSTC  may  request 
that  participants  verify  the  amoimt  of  business 
conducted  at  another  depository. 

^  The  present  rule  filing  was  submitted  in 
conjunction  vrith  an  identical  proposal  which 
bec^e  effective  immediately  upon  fliing  with  the 
Commission  pursuant  to  Section  19(b)(3XA)  of  the 
Act  See  Securities  Exchange  Act  Release  No.  31866 
(February  17, 1993).  That  filing  replaced  an 
identical  proposal  filed  by  MSTC  pursuant  to 
Section  19(b)(3XA)  of  the  Act  (Securities  Exchange 
Act  Release  No.  31748  (January  19, 1993),  58  FR 
6318)  which  was  vrithdirawn  by  MSTC  on  February 
2, 1993.  Letter  from ).  Craig  Long.  Vice  President. 
General  Counsel  and  Secretary,  MSTC,  to  Jerry 

Conti  Duad 
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II.  Self-Regulatory  Organizatkm’s 
Statemeut  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  discounts,  in  the 
form  of  a  two  tiered  fee  revision,  to 
participants  who  use  MSTC  as  their 
primary  securities  depository.  Under  the 
proposal,  participants  who  make  a 
commitment  in  writing  to  continue  to 
use  MSTC  as  their  primary  custodian  for 
a  period  of  two  to  three  years  and  who 
have  been  participants  for  at  least  one 
year  would  receive  discounted  service 
charges. 

The  first  tier  of  the  proposed  discount 
would  be  calculated  based  on  a 
participant’s  actual  annualized  revenue 
level  paid  to  MSTC  for  the  previous 
twelve  month  period.  A  participant  who 
produces  a  minimum  average  revenue  of 
$20,000  per  month  for  MSTC  would 
receive  a  discount  of  50%  off  of  each 
dollar  spent  in  excess  of  their  actual 
average  annualized  revenue  level.  Each 
year,  the  participant’s  actual  average 
would  be  revised  and  would  remain 
constant  for  the  next  twelve  month 
period. 

The  second  tier  of  the  proposed 
discount  would  be  based  on  the  total 
amount  of  monthly  revenues  MSTC 
receives  from  a  participant.  In  order  to 
qualify  for  this  ^scount,  MSTC  must 
receive  monthly  revenues  at  a  level 
equal  to  or  in  excess  of  $20,000  from  a 
participant.  At  this  level,  a  participant 
with  a  two  year  commitment  to  use 
MSTC  as  its  primary  custodian  would 
receive  a  discount  of  6%  off  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month.  A  participant  who 
makes  a  three  year  commitment  at  this 


Carpenter,  Branch  Chief.  Division  of  Market 
Regulation.  Commission  (February  2, 1993).  The 
purpose  of  these  related  filings  is  to  assure  that  the 
volume  discount  program,  which  was  effective 
immediately  upon  filing  with  the  Commission,  will 
expire  on  Mardi  4. 1994,  unless  approved  by  the 
Commission  pursuant  to  section  19(b)(2)  of  the  Act. 


level  would  receive  a  discount  of  8%  off 
the  total  amount  of  fees  the  participant 
must  pay  to  MSTC  that  month. 

Similarly,  participants  who  produce 
monthly  revenues  for  MSTC  in  excess  of 
$50,000  and  sign  a  two  year 
commitment  would  receive  a  12% 
discount  off  the  total  amount  of  fees  the 
participant  must  pay  to  MSTC  that 
month.  A  participant  who  makes  a  three 
year  commitment  at  this  level  would 
receive  a  discount  of  16%  off  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  sections  17A(b)(3)  (A) 
and  (F)  of  the  Act,*  and  the  rules  and 
regulations  thereunder,  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  be«n 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Ckimmission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pumishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW„ 


*  15  U.S.C  78fi-l(b)(3)  (A)  and  (F)  (1988). 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CommissicMi,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  (Dommission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  All  submissions  ^ould 
refer  to  the  File  No.  SR-MSTCr-93-03 
and  should  be  submitted  by  March  16, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz 
Secretaiy. 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 


Exhibit  A.— Discount  Fee  Schedule 


Minimum  average 
revenue 

Percent  discount 

Lengtti 
of  com¬ 
mitment 
(years) 

First  Ben* 

$20,000  and 

50%  off  each  dollar 

above. 

spent  in  excess 
of  actual  average 
annuaBzed  reve¬ 
nue  level. 

Total  MSTC  Rove- 

nues  (per  month) 

Second  tier.*  1 

$20.00(>-$50,000 

6% . . . 

/ 

8%  . . . . 

3 

$50,001  and 

12% _ _ _ 

2 

above. 

16% . 

3 

'  A  commibnent  in  writing  to  continue  to  use  MSTC 
as  their  primary  custodian  lor  two  to  three  years  and 
enperlenca  of  at  least  one  year  as  a  participant  at 
MSTC  Is  requirad  In  order  tor  a  partld^nt  to 
become  eligible  to  receive  discounted  service 
charges  under  the  proposal. 

’The  first  tier  discount  is  based  on  the  participant's 
actual  annualized  revenue  level  tor  the  previous 
twelve  month  period. 

*The  second  tier  discount  Is  based  on  the  total 
amount  of  monthly  ravenuee  MSTC  racaiires  from  a 
participant. 

IFR  Doc.  93-4135  Filed  2-22-93;  8:45  am] 
BILUNG  CODE  Sei9-«1-M 


» 17  CFR  200.30-3(a)(12). 
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[ReleaM  No.  34-31868;  File  Na  SR-MBS- 
93-01] 

SelHtegutetory  Organizalton*;  MBS 
Clearing  Corp^  Filiiig  and  teimecNate 
Effectteanaa»  of  Proposed  Rule 
Change  RoiaUng  to  ModWcatlon  of 
Fees  in  Connection  With  Recent 
Computer  Systeme  Modernisation 

February  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act*’),'  notice  is  hereby  given  that  on 
January  14, 1993,  the  MBS  Clearing 
Corporation  (“MBS”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission’Tdie  proposed  rule 
change  (File  No.  SR-MBS-93-01)  as 
described  in  ttemal,  11,  and  HI  below, 
which  Items,  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organizatkm’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MBS  is  amending  its  fee  schedule  to 
correspond  with  its  recent  systems 
modernization.  The  proposed  rule 
change  will  impose  certain  new  fees  and 
eliminate  other  fees  for  services  which 
the  systems  modernization  rendered 
unnecessary.  On  October  23. 1902,  MBS 
implemented  tho  first  phase  of  the 
systems  modernization  which  included, 
among  other  things,  a  new  comp>arison 
and  during  system  for  processing 
eligible  securities.^  Subsequently,  on 
December  31.  1992,  MBS  implemented 
new  liquidation  procedures  and  a  new 
netting  system.^ 

The  proposed  fee  additions  are  as 
follows,  with  additions  italicized: 


Description  of  service 

Fe^ 

charge 

Surcharge  for  each  account  aggregate 
over  the  standard  one  per  partiepant ... 

$35.00 

Broker  trade  recording  fM  (per  side)  . 

.25 

Deletion  of  erroneous  uncompared  trada, 
cancel,  or  MotUicatkm  Of  SetSement  ..... 

.00 

Hardcopy  output  charge  (per  page) . . 

10 

Delinquent  tees  Imposed  ter  deHnquent 
DKs,  deleles.  changes,  atfkme,  and 
matches _ _ _ _ 

5.00 

In  addition,  implementation  of  the 
systems  modemization.has  outdated 


'  15  U.S.C  78*(b){l). 

^  For  further  iDformation  regarding  the  first  phase 
of  MBS'  systems  modernization,  see  Securities 
Exchange  Act  Release  No.  31352  (October  23.  1992). 
57  FR  49728. 

^  For  further  inibnnatiaa  regarding 
implementation  of  this  phase  of  MBS'  systems 
modernization,  see  Securities  Exchange  Act  Release 
Nos.  31680  (Peceaiberat.  1992),  58  FR  33T2  amt 
.31681  (Dec0mber31.1992).  S8FR33ia 


certain  sanrice&.Aococdmgly,  KffiS 
propona  to  delate  the  fees  charged  for 
Special  Q^ienng  and  Netting  Day 
Corrections  from  its  schedule  of  fees 
and  serviess. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr,  die  Proposed  Rule 
Change 

fn  ils  filing  with,  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis,  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Fegulalory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  MBS’  fee  schedule 
to  reflect  changes  resulting  from  the 
implementation  of  MBS’  new  systems. 
Under  the  proposal,  MBS  will  impose 
certain  new  fees  and  eliminate  other 
fees  fbr  services  which  the  systems 
modernization  rendered  unnecessary. 

Specifically.  MBS  will  institute  a 
$35.00  surcharge  to  recapture 
preceding  costs  incurred  if  participants 
require  multiple  cash  or  margin 
settlements  by  maintenance  of  multipie 
account  aggregates.  At  the  present  time, 
standard  MBS  procedures  require  that 
each  account  held  by  a  broker  or  dealer 
be  linked  to  an  account  aggregate  fbr 
margin  and  cash  settlement  reporting 
purposes.  In  addition,  a  $0.25  per  side 
broker  trade  recording  fee  will  be 
instituted  to  recoup  MBS  processing 
costs  fbr  comparison  of  broker  tradiK. 
and  collection/disbursement  of  broker 
commissions. 

The  amended  fee  schedule  also  will 
impose  a  $1.00  charge  for  each  deletion 
of  an  uncompared  trade/cancel  or 
Notification  of  Settlement.  The  purpose 
of  this  charge  will  be  to  encourage 
participants  to  be  responsible  for  careful 
maintenance  of  records  with  regard  to 
trade  and  settlement  activity  and  to 
reflect  MBS  processing  costs  fbr  the 
erroneous  original  entry  and  the 
consequent  delete  entry.  A  $0.10  per 
page  hardcopy  output  charge  also  will 
be  added  under  the  propos^  rule 
change.  This  charge  will  recover  MBS 
costs  for  production  and  distribution  of 
paper  reports  which,  are  available  over 
MBS’  terminal  system  and  which  may 


be  printed  at  a:  printer  in  a  paiticipant’R 
office.  Finally,  the  proposed  rule  change 
will  establish  a  $5.00  per  pass 
delinquent  fee  for  DKs,  deletes,  changes, 
affirms  and  matches.  'The  purpose  at 
this  charge  will  be  to  encourage 
participants  to  timely  reconcile  their 
unmat^ed  activity  with  MBS. 

In  addition  to  the  fee  changesy  MBS  is 
eliminating  the  fees  charged  for  Special 
Cashiering  and  Netting  Day  Correctums 
because  these  services  no  longer  exist. 
These  services  have  been  replaced  by 
on-line  com  pula’  communication. 

'The  proposed  pricing  changes  are 
intended  as  an  intoim  measure  until 
MBS  has  had  an  opportimity  to  review 
any  incremental  activity  with  the  new 
system  in  place  and  what  effect  it  may 
have  on  M^’  costs. 

MBS  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  sections  17A  of  the  Act, 
and  the  rules  and  regulations 
thereunder,  in.  that  it  provides  for  the 
equitable  allocation  erf  reasonable  dues, 
fees,  and  other  charges  among  its 
participants. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

MBS  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appi'opriate  in  furtherance  of  the 
purposes  of  the  Act 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  fee  schedule  was 
distributed  to  MBS  participants  and 
MBS  did  not  receive  any  written 
comments  regarding  the  proposed  fee 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

'The  foregoing  ruin  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder,  because  th»  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intoest.  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
hling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofhce  of  MBS.  All  submissions  should 
refer  to  the  File  No.  SR-MBS-93-01  and 
should  be  submitted  by  March  16, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-4133  Filed  2-22-93;  8:45  ami 
BILUNG  CODE  WUMtl-M 


(Release  No.  34-31865;  File  No.  SR-NSCC- 
92-09] 

Self-Regulatory  Organizations; 

National  Securities  Clearing  Corp.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  the  Elimination  of 
the  Stock  Loan  Rebate  Payment  and 
Collection  Service 

February  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  National  Securities  Clearing 
Corporation  ("NSCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
to  eliminate  the  Stock  Loan  Rebate 
Payment  and  Collection  Service.  Notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  on 
October  19, 1992.*  No  comments  were 
received.  This  order  approves  the 
proposal. 

I.  Description 

The  proposed  rule  chmige  will  allow 
NSCC  to  eliminate  its  S^ock  Loan  Rebate 
Payment  and  Collection  Service 


*  17  CFR  200.30-3{ii,(12). 

'  IS  U.S.C  7Ss(bMl)  (1968). 

>S«curitiM  Exchange  Ad  Release  No.  31314 
(Odober  19. 1992),  57  FR  47682. 


(“Service”)  by  removing  Rule  53.®  Rule 
53  allows  members  to  submit  the  name 
of  the  member  due  a  rebate  and  the 
amount  of  the  rebate.  NS(X  then 
produces  a  report  indicating  the  amount 
debited  or  credited,  and  m^es  the 
appropriate  adjustments  to  the 
member’s  settlement  account  on 
settlement  date.  Thus,  members  that 
have  rebate  payment  obligations  to  other 
members  under  stock  loan  agreements 
may  process  those  payments  through 
NSCC.  Each  member  with  a  rebate 
payment  obligation  may  instruct  NS(X 
to  process  payments  by  submitting  to 
NS(X  a  “Sto^  Loan  Rebate  Debit  List” 
of  charges  to  be  debited  from  its  account 
and  members  whose  account  should  be 
credited  for  rebates. 

As  members  began  to  use  The 
Depository  Trust  Company’s  (“DTC”) 
Payment  Order  (“PO”)  function'*  in 
1988,  use  of  the  Service  declined  to  a 
monthly  volume  of  under  50 
transactions  by  the  end  of  1989.  There 
has  been  no  use  of  the  Service  since  late 
1990.  The  proposed  rule  change  will 
eliminate  a  function  effectively  replaced 
by  the  PO  function. 

II.  Discussion 

The  Commission  believes  that  NSCC’s 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act.  Specifically,  it 
is  consistent  with  sections  17A(b)(3)  (A) 
and  (F).®  These  sections  require  a 
clearing  agency  to  be  organized  and  its 
rules  designed  to  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

Although  the  Service  was  begun  for 
the  specific  purpose  of  facilitating  the 
payment  of  rebates  on  stock  loan 
transactions  among  NS(X  participants, 
that  function  has  now  been  taken  over 
by  DTC’s  PO  function.  Ckmsequently, 
this  service  has  become  obsolete.  The 
Commission  believes  the  proposed  rule 
change  will  eliminate  this  duplicative 
and  unused  service  and  thus  further  the 
goals  of  section  17A  of  the  Act  by 
facilitating  more  effective  procedures  in 
the  national  clearance  and  settlement 
system  and  promoting  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 


^  The  Service  was  introduced  in  the  third  quarter 
of  1986.  See  SR-NSCX>-86-08,  Securities  Excltange 
Act  Release  No.  23539  (August  25, 1986),  51  FR 
30278. 

*  DTC’s  payment  order  procedures  are  described 
in  Securities  Exchange  Act  Release  No.  15193 
(October  10, 1978),  43  FR  46615. 

M5  U.S.(1  78q-l(bM3)  (A)  and  (F) 


III.  Conclusion 

For  the  foregoing  reasons,  the 
Ckimmission  finds  that  the  proposal  is 
consistent  with  the  Act,  particularly 
with  section  17A  of  the  Act,  and  the 
rules  and  reflations  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  C^ommission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-4131  Filed  2-22-93;  8:45  am) 
StLUNQ  CODE  801(M)1-M 


[Investment  Company  Act  Release  No.— IC- 
19265;  811-2799] 

ABC  Investment  Company;  Application 
for  Deregistration 

February  16, 1993. 

AGENCY:  Securities  and  Exchange 
(Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANT:  ABC  hivestment  Company 
RELEVANT  ACT  SECTIONS:  Section  8(0 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
nUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  September  1, 1992, 
and  amended  on  November  23. 1992 
and  February  11,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  15, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  P.O.  Box  104,  (^orgetown. 
(Georgia  31754. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
504-2920;  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Office 
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of  Investment  Company  Regul^ion. 
Division,  of  Investment  Mana^ment). 
SUPPLEMENTARY  INFORMATION;  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  t^  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  Delaware 
corporation  registered  as  a  closed-end 
diversified  management  investment 
company  under  &e  Act.  Applicant 
originally  was  incorporated  under  the 
name  American  Buildings  Company  as 
an  operating  compairy  engaged 
primarily  in  the  manufecturing 
business.  In  1977,  applicant  sold 
substantially  all  of  its  assets,  and 
changed  its  name  to  ABC  Investment 
Company.  SEC  records  iirdicate  that 
applicant  filed  a  notification  of 
registration  on  Form  N-8A  on  December 
30, 1977,  pursuant  to  section  8(a)  of  the 
Act.  Applicant’s  registration  statement 
was  filed  on  Form  N-8B— 1  on  March  5, 

1 978,  and  became  effective  on  April  Zl, 
1978. 

2.  At  a  meeting  held  on  October  10, 

1 991,  applicant’s  board  of  directors 
authorized  and  recommended  the  sale 
of  substantially  all  of  its  assets  to 
Fidelity  Limited  Term  Municipals 
("Fidelity"),  pursuant  to  an  agreement 
and  plan  of  reorganization  and 
liquidation  (the  “Plan”).  Fidelity  is  a 
Massachusetts  business  trust  registered 
under  the  Act  as  an  open-end 
diversified  management  investment 
company. 

3.  On  June  5, 1992,  applicant  mailed 
proxy  materials  to  its  shareholders  in 
connection  with  the  Plan.  At  a  meeting 
of  applicant’s  shareholders  held  on  June 
26. 1992,  a  maiority  of  the  outstanding 
shares  of  applicant  was  voted  in  favor 
of  tlie  sale.  As  of  ]kme  29, 1992, 
applicant  had  outstanding  278,677 
shares  of  common  stock,  with  an 
aggregate  net  asset  value  of  $4336,907, 
and  a  net  asset  value  per  share  of 
$17.36. 

4.  On  jane  29. 1992.  pursuant  to  the 
Plan,  applicant  transfmred 
$4,802,533.62  in  portfolio  securities  to 
Fidelity  in  exchange  for  502,357.073 
shares  of  beneficial  interest  of  Fidelity 
The  number  of  Fidelity  shares 
transferred  was  based  on  the  relative  net 
ds.set  value  of  the  shares  of  applicant 
and  Fidelity  immediately  prior  to  such 
transfer.  Applicant  retained  cash  assets 
of  $191,033  to  pay  its  outstanding  debts. 

.5.  On  June  29, 1992,  applicant 
distributed  pro  rata  the  Fidelity  shares 
received  in  the  exchange  among  all 
.shareholders  of  applicant  whose 
interests  hr  applicant  were  valued  at 
$  1 .000  or  more  as  of  that  date.  Such 


shareholders  received  approximately 
$1737  per  share  of  applicant. 

6.  Qa  July  10, 1992.  pursuant  to  the 
Plan,  shanholders  of  applicant  whose 
interests  in  applicant  as  of  June  29f^  1992 
were  valued  at  less  than  $1,000  received 
a  cash  distribution  of  $17.36  per  share. 
Such  distribution  represented  less  than 
1%  of  applicant’s  total  outstanding 
shares. 

7.  On  jenuary  7, 1993.  pursuant  to  the 
Plan,  ^mreholders  who  had  received 
Fidelity  shares  on  June  29, 19^  then 
receiv^  cash  amounting  to  a  fiaetion 
more  than  $.08  per  share  of  applicant, 
for  an  aggregate  distribution  in  excess  of 
$17.35  per  ^are.  This  second 
distribution  was  effected  when 
applicant  distributed  its  remaining  cash 
to  Fidelity,  which  cash  was  then 
distribute  pro  rata  among  such 
shareholders. 

8.  Applicant  and  Fidelity  are  each 
responsible  for  their  own  expenses 
incurred  in  connection  with  the 
reorganization,  including  legal  and 
accounting  expenses,  and  miscellaneoiis 
expenses  such  as  printing  costs, 
distributing  proxy  materials  to 
shareholders,  and  transfer  agency  fees 
incurred  in  connection  with  dividend 
payments. 

9.  As  of  the  date  of  the  application, 
applicant  has  no  shareholders,  no 
assets,  and  no  outstanding  debts  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceedings.  Applicant  is  not  now 
engaged,  and  does  not  propose  to 
engage,  in  business  activities  other  than 
those  necessary  for  winding  up  its 
affairs.  Appficant  has  filed  a  Certificate 
of  Dissolution  with  the  Delaware 
Secretary  of  State. 

For  the  SEC.  by  the  Division  of  Investnwnt 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-4069  Filed  2-22-93;  8;45  am) 
BiLUNO  CODE  aate-ot-ar 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreement  RIed 
During  the  Week  Ended  February  12, 
1993 

*1110  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisiorts  of  49  U.&C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  48646. 

Date  filed:  February  8, 1983 
Parties:  Members  of  the  Intmnational 
Air  Transport  Association 
Subject:  Comp  Telex — Reso  024f . 


Local  Cufienliy  Fare  Changes — 
Egypt 

Proposed  Effective  Dater.  April  1. 1993 
Docket  Number:  46651 
Date  filed:  February  11, 1993 
Parties:  Membeis  ol  the  IntematioDal 
Air  Transport  AssodatiaD 
Subject:  Comp  Mee(A%201  dated 
February  8, 1983,  Report — Reso 
01 5n  Meeting—USA  Add-Oas 
Proposed  Effective  Date:  March  1, 
1993 

PhyDii  T.  Keyfor, 

Chief,  Documentary  Services  Divisions. 

(FR  Doc.  93-4071  Filed  2-22-93  8:45  am] 
BILUNO  cooe  4eio-«a-u 


Applications  for  CartHIcataa  of  Publte 
Convanianca  and  Nacaasity  and 
Foreign  Air  Carrier  Parmita  RIad  Under 
Subpart  Q  During  the  Week  Ended 
February  12, 1993 

'The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  IDepartmmt  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  dw  datefOT 
Answers,  Conforming  AppUcations,  or 
Motions  to  Modify  Scope  are  sat  forth 
below  foe  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48653. 

Date  /ilecf:  February  11, 1993. 

Due  Date  for  Answers,  Coaformmg 
Applications,  orMoboa  to  Modify 
Scape:  March  11, 1:993. 

Description:  Application  of  J.D. 
Valmciana  ^  Ariacion,  C.A., 
pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regulations, 
applies  for  a  foreign  ah’  carrier 
permit  to  operate  scheduled  and 
charter  air  services  carrying 
passengers,  cargo  and  mail  between 
the  United  States  and  Venezuela. 
Docket  Number:  48075. 

Date  fifed:  February  TO,  1993. 

Due  Ekite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  10, 1993. 

Description:  Third  Amendment  to 
Application  of  Laker  Airways 
(^hamas)  Limited,  pursuant  to 
section  483  of  the  and  subpart 
Q  of  the  Regulation,  amends  its 
currently  pending  application  for  a 
Foreign  Air  Carrier  Permit  to  permit 
Laker  to  add  the  co-terminal  points 
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Birmingham,  AL;  Jacksonville,  FL; 
Memphis,  TN;  and  Tampa,  FL,  to 
the  U.S.  co-terminal  points  Laker 
has  applied  to  serve  from  Freeport, 
Bahamas. 

Docket  Number:  48641. 

Date  filed:  February  10, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  10, 1993. 

Description:  Amendment  No.  1  to  the 
Application  of  United  Parcel 
Service  Co.,  pursuant  to  section  401 
of  the  Act  and  subpart  Qof  the 
Regulations,  to  its  certificate  for 
scheduled  foreign  all-cargo 
authority  (San  Antonio- 
Guadalajara). 

Docket  Number:  46352. 

Date  filed:  February  8, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  8, 1993. 

Description:  Fourth  Amendment  to 
the  Application  of  Air  Aruba,  N.V., 
pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regulations, 
for  a  foreign  air  carrier  permit, 
moves  to  amend  its  application  in 
order  to  serve  Boston, 
Massachusetts. 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  93-4070  Filed  2-22-93;  8:45  ami 
BMXINQ  CODE  4S10-<a-U 

Federal  Aviation  Adminiatratlon 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Robert  Mueller 
Municipal  Airport,  Austin,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Robert  Mueller  Municipal  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
OATES:  comments  must  be  received  on 
or  before  March  25, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addr^:  Mr.  William  Perkins, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles 
Gates,  Director  of  Aviation,  City  of 
Austin.  Texas  at  the  folloMong  address; 
City  of  Austin.  Texas,  Department  of 
Aviation,  3600  Manor  Road,  Austin,  TX 
78723. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  City  of  Austin, 
Texas,  Director  of  Aviation  Airport, 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Perkins,  Federal  Aviation 
Administration,  Planning  and 
Programming  Branch.  ASW-610D, 
Airports  Division,  Southwest  Region, 
Fort  Worth.  Texas  76193-0611,  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Robert  Mueller 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  February  5, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  city  of  Austin 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  2, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $2.00 
Proposed  charge  effective  date:  August 
1. 1993 

Proposed  charge  expiration  date:  July 
31, 1995 

Total  estimated  PFC  revenue: 
$8,300,000.00 

Brief  description  of  proposed 
proiect(s): 

Projects  To  Impose  and  Use  PFCs 

Concourse  Safety  Gates  and  Restroom 
Improvements 

Baggage  Claim  and  Main  Terminal 
Lighting  Improvements 
Overlay  Taxiways  J  and  G.  Reconstruct 
Taxiways  G,  H  and  P 
Reconstruct  Intersection  of  Taxiway  H 
and  Runway  17-35 
Reconstruct  Taxiway  E  at  Cargo  Ramp 
Overlay  Taxiways  O  and  E 
Terminal  Access  Road  Overlay 
Pavement  Evaluation  of  Runway  13R- 
31L 


Rehabilitate  Runway  13R-31L 
Terminal  Apron  Asphalt  Rehabilitation 
Taxiways  C,  H,  and  L  Pavement 
Evaluation  and  Rehabilitation 
Lighting  Regulator  and  Design 
Ramp  and  Road  Rehabilitation 
Willshire  Boulevand  Access 
Terminal  Building  Rehabilitation 
ARFF/FAA  Emergency  Alarm  System 
Passenger  Loading  Bridge  Rehabilitation 
Airfield  Sweeper 
Airfield  Pavement  Rehabilitation 
Terminal  Building  Roof 
Field  Maintenance  Equipment  Building 
Runways  13-31  and  17-35  and 
Taxiways  C  and  D  Lighting 
Terminal  Building  Improvements 
New  Airfield  Guidance  Signs 
Passenger  Loading  Bridge  Replacements 
Terminal  Chiller  Modifications 
Aircraft  Rescue  and  Fire  Fighting 
Facility  Requirements 
Terminal  Access  Landside  Revisions 
Noise  Monitoring  Equipment 
Airport  Security  Improvements 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  fiom  collecting 
PFC’s: 

Part  1 35  air  carriers  in  the  class 
designation  of  on-demand  air  taxi/ 
commercial  operators  (ATCO)  and 
commuters  or  small  certified  air  carriers 
(CAC)  that  (1)  do  not  enplane  or  deplane 
at  the  Airport’s  main  passenger  building 
and  (2)  enplane  fewer  than  500 
passengers  per  year  at  the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports’  office  located  at: 

Federal  Aviation  Administration. 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D, 
4400  Blue  Mound  Road,  Fort  Worth, 
Texas  76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Robert 
Mueller  Municipal  Airport. 

Issued  in  Fort  Worth,  Texas  on  February  4. 
1993. 

John  M.  Dempsey, 

Manager,  Airports  Division. 

(FR  Doc.  93-4197  Filed  2-22-«3: 8:45  am) 
WLUNO  COM  4ete-t»4i 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  92-18;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1980  BMW  628 
CSi  Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  EXIT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1980 
BMW  628  CSi  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1980  BMW 
628  CSi  that  was  not  originally 
manufactured  to  comply  with  ail 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

OATES:  The  closing  date  for  comments 
on  the  petition  is  March  25, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washingtoh,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
aftar  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  the  sale  in  the  United  States, 
certiHed  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modifled  to  conform  to  all 


applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  has  petitioned  NHTSA  to 
determine  whether  1980  BMW  628  CSi 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1980  BMW 
633  CSi.  Champagne  has  submitted 
information  indicating  that  Bayerische 
Motoren-Werke  A.G.,  the  company  that 
manufactured  the  1980  BMW  633  CSi, 
certified  that  vehicle  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards  and  offered  it  for  sale 
in  the  United  States. 

The  petitioner  contends  that  the  628 
CSi  is  substantially  similar  to  the  633 
CSi,  and  “differs  mainly  in  engine  size 
and  minor  options  which  go  with  it.”  In 
accounting  for  the  differences  between 
the  two  vehicles,  the  petitioner  observed 
that  manufacturers  such  as  Bayerische 
Motoren-Werke  A.G.  “generally  design 
only  a  few  basic  body  shell  designs  . 
which  they  then  equip  with  a  multitude 
of  engine-size  and  cosmetic  or  comfort 
options.”  The  petitioner  further 
surmised  that  the  628  CSi’s  absence 
from  the  United  States  market  could  be 
attributed  to  “salability  considerations 
or  legislative  restrictions  such  as  the 
strict  emission  control  requirements  in 
the  United  States.” 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1980  model  628 
CSi,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1980  model  633  CSi  that  was  offered 
for  sale  in  the  United  States,  or  is 
capable  of  being  readily  modihed  to 
conform  to  those  standards. 

SpeciHcally,  the  petitioner  claims  that 
the  1980  model  628  CSi  is  identical  to 
the  certiHed  1980  model  633  CSi  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
E)efogging  Systems,  104  Windshield 


Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  111  Rearview  Mirrors, 
113  Hood  Latch  Systems,  116  Brake 
Fluid,  124  Accelerator  Control  Systems, 
201  Occupant  Protection  in  Interior 
Impact,  202  Head  Restraints.  203  Impact 
Protection  for  die  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Beit  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  “Brake”  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  ^uipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  h^nt  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  either  a 
U.S.-model  seat  belt  in  the  driver’s 
position  or  a  belt  webbing-actuated 
microswitch  in  the  driver's  seat  belt 
retractor  to  activate  tlie  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer. 

Standard  No.  214  Side  Door  Strength. 
Installation  of  reinforcing  beams. 
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Standard  No.  301  Fuel  ^patam 
Integrity:  balaUatkai  of  a  rotkwav  «alva 
m  llw  lank  veal  ttaa  batwean  the 
fuel  and  the  aaapcwltve  aHriasioBa 
coDedkai  canislar. 

AddiHonatly,  the  patitMiMr  states  tlMI 
the  bvaapars  OB  tile  IfWO  modal  628  CSi 
raurt  be  reiBiorced  to  compty  leitb  the 
Bumper  Slmdapd  found  fn  49CFR  pari 
581. 

Interasted  persons  are  invited  to 
subarit  coaaaaBls  on  the  patitioB 
described  above.  Oouii&Mits  should  rafar 
to  the  docket  mnnber  and  be  submitted 
to:  Ekicket  Section,  Nation^  Highway 
Tra^  Safety  AdmiBistration.  room 
5109, 400  Sevenib  Street,  SW., 
Washiogloii.  DC  20S90.  It  is  requested 
but  iMit  required  tiwt  10  copies  be 
submitted. 

AH  coBfKROTits  recmved  before  the 
close  of  borinese  on  the  cloring  date 
indicated  above  will  be  consufored,  and 
will  be  available  for  examinatkm  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  tho  extant 
possible,  comments  fifed  after  the 
closing  date  wiD  also  be  considered. 
Notice  (d  final  action  on  tiie  petition 
will  be  published  in  Ae  Federal 
RagialBr  pursuant  to  tile  authority 
indicated  below. 

Comment  dosing  date:  March  25, 
1993. 

Authority:  15  USXL  ia97icK3l  (AhklUlaiut 
(CKiik  49  CTTt  593.9,  doteg^ions  of  authority 
at  49  CPR  t.50  and  501  A. 

Issued  on:  February  17, 1993. 

William  A.  Boeliiy, 

Ass«ciateAdmmmtmHjrferEnf€0Ctmei»L 
(FR  Doc:  9a-4Ua2  Pbid  Z-23-93;  toes  and 
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Pockaf  No.  9241;  Noltca  2] 

Datarmination  That  Nonconforming 
1989  Mercedan-Banz  2e0SE  Paaamger 
Cara  Are  EHgHrie  for  Importation 

AGENCY*.  National  kfi^way  Traffic 
Safety  Adaaiirialiatian  |NHTSi>^  DOT. 
ACTION:  Notka  of  datermiRStion 
NHTSA  that  no  neon  forming  1989 
Mercedes-Benz  280SE  passenger  cars 
are  eligible  for  hnportatkm. 

SUMMARY:  This  notice  announcas  the 
detemunstion  by  NHTSA  that  1989 
Mercedea-Banz  260SE  passenger  ctus 
not  originally  aiaBufecliKed  to  comply 
with  all  api^caMe  Federal  aiotor 
vehicle  safety  staBdards  are  eligibla  for 
importation  ialo  the  Unilad  SMes 
because  they  are  sidistantialty  similar  to 
a  vehicle  ortginally  manulactured  far 
importation  into  aeid  sale  in  tbe  United 
Slates  and  cactifiad  by  its  manuiacturer 
as  complying  witii  tbe  safaty  stasrdards 


(the  1869Marcedae-BM>z  300SEI.  and 
they  are  capable  of  bmng  readily 
modified  to  conform  to  Ae  riaiidods. 

OATES:  Tbe  detanRHMtion  ia  afisdive  as 
of  tha  date  of  its  puldiication  ha  the 
Federal  Ibgialar. 

ran  niRTNER  nMTNlMATION 

Ted  Beylmr,  C^ce  of  Vehicle  Safety 

Compliance,  NHTSA  (202-366-53061. 

SUPPLEMENTARY  MFONMATION: 

Background 

Untfer  section  lQ8(cK2UAKil  of  the 
National  Traffic  and  hfetm  Vahicla 
Safety  Act  (Ae  Act).  15  U.SjC. 
1397(cX3)(AKi).  a  motor  vdiicle  that 
was  net  erig^lly  mamifecturad  to 
conform  to  all  ai^lkriile  FadanJ  laalor 
vehicle  safely  stasdaida  miiat  be  lefosed 
admission  into  the  United  States  on  and 
after  feauwy  31, 1990,  unless  NHTSA 
has  determined  thri  the  motor  vehicte  la 
substantially  similar  to  a  motor  vriikde 
originally  manufactured  far  importatioB 
into  and  sale  in  the  Ihiiled  States, 
certified  under  section  114  of  the  Act, 
and  of  Ae  same  model  year  as  Ae 
model  of  tbe  motor  v^ide  to  he 
compared,  and  is  capable  of  being 
readily  moAfted  to  conform  to  alt 
applicable  Federal  motor  vehicle  safety  ' 
standards. 

Petitions  for  eligibility  determinatiaas 
may  be  subaaitledky  aitimr 
manufactBsers  or  nquirtars  who  have 
ragialaKd  wiA  lOrrSA  piurauajft  to  49 
(3FR  p«t  592.  Aa  spectfilKl  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  tbe 
Federal  Kegistar  of  eech  petition  Aat  it 
receives,  and  affords  interested  persona 
an  opportunity  to  comment  on  ^ 
petition.  At  the  dose  of  the  comment 
period,  hfffTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  Ae  vdircie  is 
eligible  for  importation.  The  agsncy 
Aen  publishes  Ais  determination  in  Ae 
Federal  Register. 

Champagne  Imports  bic.  ol  Lansdale. 
PennsyWaaia  (Registered  Importer  R- 
90-009)  peadkmed  NHTSA  to  detanuine 
wlaetber  1969  Mercedes-Benz  260SE 
pasaei^ur  cars  are  eUgtble  for 
importation  into  tbe  United  Slates. 
NHTSA  published  nolica  of  Ae  petition 
on  November  12. 1992  (57  FR  S3610)  to 
afford  an  opportumty  for  public 
conuaent.  The  reader  is  referred  to  that 
notice  for  a  thorou}^  deacriptioB  ol  the 
petition.  No  comments  were  received  A 
response  to  the  notica.  Basod  on  its 
review  of  the  information  submitted  by 
the  p^itioner,  NHTSA  has  determined 
to  grant  the  petition. 


Vehicle  EfigAflily  Nurafear  far  Subjeei 
Vehiclea 

The  importer  of  a  vahida  adnisaAfe 
under  any  final  determination  must 
indkala  on  tisa  fmm  HS-7 
accoaqimqrhig  ratiy  tha  apprniwialw 
vehicle  shgibility  nuuAar  todicaling 
Aat  Ae  vehicle  is  eligible  for  entry.  VSP 
28  is  Ae  vehide  eligibility  number 
assigned  to  vehicles  admfasibfe  under 
Ais  notice  of  final  determination. 

Final  Odarminatiaa 

Accordiugly,  on  tfaehaaia  ol  the 
foregoing,  NHTSA  hereby  detaraaraas 
Aat  a  1989  Mercedes-Benz  260SE 
(Modd  ID  128.020)  is  substantially 
similar  to  a  1909  Mercedes  Benz  300SE 
(Modd  BO  1 26.024)  originaHy 
manufactured  for  importation  info  and 
sale  in  the  United  States  and  certified 
under  section  114  ol  Ae  National  Traffic 
and  Motor  Vehicle  Safety  Ad,  and  ia 
capable  of  bdng  readily  modified  to 
conform  to  all  apptka^  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S£:  1397(c)(3KAl(iXQ  and 
(C)Cn);  49  era  5934;  delegations  of  auAority 
at  49  CFR  1.59  aad  501.8. 

Issued  on:  Pabruary  17,  lOO?. 

Wiffiam  A.  Boohly, 

Associate  Administrator  for  Enfonxmeat. 

:  (FR  Doc.  93-4081  Filad  2-22-93;  8:45  ami 
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[PoctMt  Mo.  9645;  Watlca  1| 

Notic*  Of  Receipt  of  Pdltlon  for 
Determination  Tbat  NoncontormbtQ 
1991  tiercedee-flenx  500SL  Paaaer^iar 
Cars  Art  Bfglfala  (or  Impoftaltoci 

AGENCY:  National  Highway  Traffic 
Safety  AdBuuistratioB,  DOT. 

ACTION:  Notice  of  receipt  of  petitkin  far 
detenainatkni  Aat  noBconfomis^  1991 
Mercedes-Benz  500SL  passenginr  cars 
are  eligible  for  hnporiatian. 

SUMMARY:  This  notice  announces  receipt 
by  the  Ndional  ffi^rway  TYiMc  S^ty 
Administration  (NHTSA)  el  a  petrfkm 
for  a  determination  Aat  a  1991 
Mercedea-Benz  500^  tiMt  was  not 
originally  manufectured  to  comply  wiA 
all  apfdicabfe  Federal  nrator  vehi^ 
safety  standards  is  eli^Ue  for 
importation  into  Ae  Ifeiled  Slates 
bemuse  (1)  if  is  substmitiaUy  similar  to 
a  vehicle  that  wee  originally 
manufactured  for  hnportetkin  hito  and 
sale  in  Ae  Ihrited  Sides  and  that  was 
certified  W  its  manufecturer  as 
comfdytng  with  the  safety  standards, 
and  (2)  if  fe  capable  of  being  reedrly 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petitkm  is  March  25, 1993. 
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ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  MFORMATION  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  10B(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufectured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  eiffier 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFTl  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportimity  to  comment  on  ffie 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1991 
Mercedes-Benz  500SL  (Model  ID 
129.066)  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1991 
Mercedes-Benz  500SL  that  was 
manufactured  for  importation  into,  and 
sale  in  the  United  States,  and  certified 
by  its  manufacturer,  Daimler  Benz  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  contends  that  it 
carefully  compared  the  non-U.S. 
certified  500SL  to  its  U.S.  certified 


counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1991  model 
500SL,  as  originally  manufactxired, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  maimer  as 
its  U.S.  certified  cotmterpait,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  model 
500SL  is  identical  to  its  U.S.  certified 
counterpart  with  resj>ect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Seauence .....  103 
Defrosting  ana  Defogging  Sterns,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  107  Beflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Ihotection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Bek 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1991  model  500SL  is 
capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  “Brake”  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
symbol;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Minors: 
Replacement  of  the  passenger’s  outside 
rearview  mirror,  which  is  convex  but 


does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  frnm  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
trmisport  is  inoperative  when  the 
ignition  is  turned  oft. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  an  ignition 
switch-actuated  seat  belt  warning 
buzzer;  (b)  replacement  of  the  existing 
Type  1  rear  seat  belts  with  U.S.  model 
belts  equipped  with  retractors.  The 
petitioner  claims  that  the  non-U.S. 
certified  1991  model  500SL  is  equipped 
with  an  automatic  restraint  system 
consisting  of  an  airbag,  sensor,  contact 
components,  and  knee  bolster,  which 
have  identical  part  numbers  to  those 
found  on  the  U.S.  certified  1991  model 
500SL. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1991  model  500SL 
must  be  reinforced  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  m 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filejd  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  March  25, 
1993. 
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Aulharer  15  U.S.C  1397fc30)  (A)(i)0)  md 
(C)(ii);  49  CFR  593.8;  delegations  of  aothalty 
at  49CF1t  lAOasd  sai.a 
iMued  OK  February  17, 1993. 

William  A.  lealJy, 

Associate  Administrator  for  Enforvement. 

|FR  Doc.  93-4080  Plied  2-22-93;  8:45  am| 

aajara  eooc  rata  m  m 


[DodMt  Me.  92-63;  Noliee  21 

Detenwlnaiioe  Thai  tionconloraaing 
1990  Potache  91tC4  Pasaenger  Cara 
are  Eligible  for  haportatton 

AGENCY:  National  Highway  Traffic 
Safety  Administration  CNHTSA).  DOT. 
ACTION:  Notice  of  deteniuDalion  by 
NHTSA  that  noncoofonoing  1930 
Poracdio  S11C4  paasengw  cars  an 
eligible  for  impartatioa. 

SUMMAhV:  This  notice  announces  the 
determinetion  by  NHTSA  that  1990 
Porsdie  9tlC4  pKsenger  cars  not 
originally  mnHifiBctured  to  comply  with 
all  appKceble  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  Urdted  States 
beoRise  diey  ere  substantially  similar  to 
a  vehicle  originally  manufactured  for 
impoitation  inio  Kid  sate  in  dm  United 
States  and  emtifiod  by  its  manuCsGtorer 
as  complying  with  the  safety  standards 
f  the  U.&  caitified  vmrsioB  of  dm  1990 
Porsche  MlCt).  and  they  am  capable  of 
beiiw  readily  modified  te  confom  to  the 
standards. 

DATlSt  The  dotenninalien  is  effective  as 
of  the  d^  of  its  poblicatian  in  the 

Federal  Kcgmier. 

FOB  funtheh  msofwtATiow  contact:  Ted 

Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  f20Z-36fV-5306). 

sum  fMFMTARY  IMFOWMATION: 
Background 

Under  section  108ic)t3XAUi)  of  the 
National  Traffic  and  Motor  V^kde 
Safety  Act  (the  Act),  15  U.SX. 
1397(c^RA)(i),  a  motor  vahicle  that 
was  not  originafly  manufactured  to 
conform  to  all  apptic^le  Federal  motor 
vehicle  safety  standards  must  be  refiised 
admission  the  United  States  on'and 
after  January  31. 1990,  unless  NHTSA 
has  daCennined  that  die  motor  v^icle  is 
substantially  similv  to  a  motor  vehicle 
originally  manufactured  fnr  impoitatKm 
into  and  sale  in  die  United  Slates, 
certified  under  section  114  of  the  Act. 
mid  of  die  same  model  year  as  die 
model  of  the  motor  «ehh:la  to  be 
eomparedr  and  Js  capable  of  being 
readily  modified  to  conform  lo  all 
applicable  Federal  motor  vehicle  safoty 
standards. 


Petitions  for  eligibility  daterminations 
may  be  submitted  by  eidier 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
part  592.  As  ^lecifi^  in  49  CFR 
593.7,  NHTSA  publisbae  notice  in  the 
Federal  Begistirr  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  importunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determinee,  on  the  besie 
of  the  petition  end  any  comments  thrt 
it  has  received,  udiethcs  the  vebida  is 
eligible  for  importatioii.  The  agmcy 
then  publishes  diis  detenninetiim  in  die 
Fedesad  Ragialar. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsyiva^  (Registered  ImpcHrter  R- 
90-009)  petitioned  NHTSA  to  determine 
whether  1900Par9idM  911C4  paseengac 
cars  an  ^igibie  for  importation  into  the 
United  States.  NHTSA  pubtished  notice 
of  the  petition  on  Noveaaber  17. 1992 
(57  FR  54275)  to  afford  an  opportunity 
for  public  commenL  The  reader  is 
referred  to  tbs4  notice  for  e  thorou^ 
description  of  the  petition.  No 
comments  were  lecmved  in  re^Kmsn  to 
the  notice.  Based  on  its  review  of  the 
informatian  submitted  by  the  petitioner. 
NHTSA  has  determined  to  grant  die 
petition. 

'Vehicle  Etigibihty  Number  few  Sid^ect 
Vehicles 

The  imports  of  e  vehicle  edSnissifale 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanyii^  Mtry  the  appre^mate 
vehicle  eligibility  number  indicaitiBg 
that  the  vehicle  is  etigitda  far  entry.  VSP 
829  is  the  v^iiele  eligibdity  nuinber 
assigned  to  v^ticles  admissible  under 
this  notice  of  final  determinatkm. 

Final  Deteminatioii 

Accordingly,  on  the  basis  of  the 
fmegoing,  hdfTSA  her^iy  determines 
that  e  1990  Porsche  91lCt  not  origmetly 
manufactured  to  com|dy  with  all 
spplicabie  Federal  motor  vehicle  safety 
standards  is  substantially  sinailar  to  a 
1990  Porsche  91 1C4  eriginally 
manufactured  for  importation  into  and 
sale  in  the  United  States  aad  certified 
under  sectioa  114  of  the  Nstionst  Tr^c 
aad  Motor  Vehicle  Sefaty  Act.  and  is 
capalde  of  being  readily  enodifiad  to* 
conform  to  all  eppticebta  Feder^  motor 
vehicle  safety  stwdards. 

Authariiy:  IS  U.Sn  t397|cX3KA)(>)01  and 
(CKii);  49  CFR  593 A;  del^atioas  of  authority 
at  49  CFR  1.50  md  501 A 
Issaadoo:  Fetmary  17, 1993. 
yVilliara  A.  Boehly, 

Associate  Adminktratar forBaforcement. 

(FR  Doc:  93-4084  Filed  Z-22-93;  8:45  am) 
BauNG  coot  mo-n-M 


[Doefnt  No.  92-57;  Notice  a| 

Deterrehiatfon  That  Nonconforming 
1 992  Marcedao-Bonx  COOSEL 
Passenger  Cart  are  Effgibla  tor 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administiatkm  (NHTSA),  DDT. 
ACTION;  Notice  detecminetioii  by 
NHTSA  that  mmconidniung  1992 
Mercedes-Betui  609SEL  paaaengar  can 
are  eligible  for  importation. 

SUtniARY:  This  notice  announces  the 
determinatiim  by  NHTSA  that  1992 
Mercedes-Benz  600SEL  passenger  cars 
not  originally  manufactured  to  comply 
with  alt  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  stdistantial^  similar  to 
a  vehirrfe  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  die  safety  standards 
(the  U.S.  certified  version  of  the  1992 
Mercedes-Benz  600SEL),  and  diey  are 
capaMe  of  being  readily  modified  to 
conform  to  the  standard. 

DATES:  The  determination  is  effective  as 
of  the  date  of  its  publicatfon  in  the 
Federal  K^iatw. 

FON  FURTHER  INFORMATION  CONTACT: 

Ted  Bayfer.  Office  of  Vehicle  Safety 
Compliance.  I^OITSA  (202-36&-5306). 

SUPPUEMCNrART  MFORMATION: 
Batdegipound 

Under  sectioa  108(c)(3)(A)(i)  of  the 
National  Tm^c  and  Motm  Velticde 
Safety  Act  (the  Act).  15U.SXI 
1397(c)(3)^)(iX  e  motor  vehicle  that 
was  not  miginally  manufecturod  to 
conform  to  all  af^f^cable  Paderal  motor 
vehide  sdety  standards  must  be  refosed 
admission  foto  the  Ihnted  St^es  on  aad 
after  Januuy  31, 1990.  mdess  NHTSA 
has  dietermmed  that  tlte  motor  vehide  » 
substantially  similar  to  a  auitor  velude 
originally  romrufaeturad  for  impoitatk» 
into  and  sale  in  the  United  Statea, 
certified  under  aaction  114  of  the  Act, 
and  of  the  same  soodel  yeiK  aa  the 
model  of  the  motor  vekide  to  be 
compmed,  and  is  capabla  of  bwtig 
readily  modified  to  conform  to  aU 
applicable  Fedend  motor  vehide  aafety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  eidier 
manufacturers  or  importms  who  have 
registered  with  NHT^  pursuant  to  49 
CFR  part  592.  As  qiedfi^  in  49  ent 
593.7,  NHTSA  pubhshes  notice  in  the 
Federal  Ragialer  of  each  patkkm  that  it 
receives,  bj^  affords  mtareated  persons 
an  opportunity  to  coauaaent  am  the 
petition  At  the  close  of  the  comment 
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period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.,  of  Houston,  Texas 
(Registered  Importer  R-90-005) 
petitioned  NHTSA  to  determine 
whether  1992  Mercedes-Benz  600SEL 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  3. 1992  (57  FR  49742)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#27  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  tlie 
foregoing.  NHTSA  hereby  determines 
that  a  1992  Mercedes-Benz  600SEL 
(Model  ID  140.057)  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1992  Mercedes-Benz  600SEL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certihed 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  ail  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  15  U.S.C.  1397(c)(3)(AKiKn  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  February  17, 1993. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

IFR  Doc.  93-4083  Filed  2-22-93;  8:45  am) 
BILUNG  CODE  491»-U-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  February  17, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0143. 

Form  Number:  IRS  Form  2290. 

Type  of  Review:  Revision. 

Title:  Heavy  Vehicle  Use  Tax  Return. 
Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed 
by  section  4481  on  the  highways  use 
of  certain  motor  vehicles.  The 
information  is  used  to  determine 
whether  the  taxpayer  has  paid  the 
correct  amount  of  tax. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or 
other  for  profit.  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  486,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  35  hours,  23  minutes. 
Learning  about  the  law  or  the  form:  12 
minutes. 

Preparing,  copying,  and  sending  the 
form  to  the  IRS:  47  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden: 

17,675,820  hours. 

OMB  Number:  1545-6854. 

Regulation  ID  Number:  LR-1214  Final. 
Type  of  Review:  Extension. 

Title:  Discharge  of  Liens. 

Description:  The  Internal  Revenue 
Service  needs  this  information  to 
determine  if  the  taxpayer  has  equity 
in  the  property.  This  information  will 
be  used  to  determine  the  amount,  if 
any,  to  which  the  tax  lien  attaches. 
Respondents:  Individuals  or 
households.  Farms,  Businesses  sr 
other  for  profit. 

Estimated  Number  of  Respondents:  500. 
Estimated  Burden  Hours  Per 
Respondent:  24  minutes. 


Estimated  Total  Reporting  Burden-  200 
hours. 

Clearance  Officer:  Gfurick  Shear  (202) 
622-3869,  Internal  Revenue  Se^ice, 
room  5571;  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sundeihauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HolUnd, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-4114  Filed  2-22-93;  8.45  am) 

WUJNa  CODE  4a30-01-M 


Office  of  the  Secretary 

[DEPARTMENT  CIRCULAR— PUBLIC  DEBT 
SERIES-NO. 

Treasury  Notes  of  Febniary  28, 1998, 
Series  K-1998  (CUSIP  No.  912827  J9  4) 

Washington,  February  17, 1993. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  to  the  highest  yield  bid  at 
which  bids  were  accepted.  The  interest 
rate  on  the  Notes  and  the  price 
equivalent  to  the  highest  yield  at  which 
bids  were  accepted  will  be  determined 
in  the  manner  described  below. 
Additional  amounts  of  the  Notes  may  be 
issued  to  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  securities. 

Additional  amounts  of  the  Notes  may 
also  be  issued  to  Federal  Reserve  Banks 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Deacriptioa  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  tne  offering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
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announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer 
form. 

2.3.  The  Department  of  the  Treasury’s 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 
entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  in  Department  of  the 
Treasury  Circular,  Public  Debt  Series, 

No.  2-86  (31  CFR  Part  357),  apply  to  the 
Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury’s 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amoimt.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 


noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Notes  being  auctioned, 
in  “when-issued”  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accoimts  of 
customers:  depository  institutions,  as 
described  in  Section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A)); 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Ex^ange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  Section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  list  must 
be  submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
net  long  position  includes  positions,  in 
the  security  being  auctioned,  in  “when- 
issued”  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 


this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  firom  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and  • 
tenders  fi‘om  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  firom  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  firom  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  mu.st  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amoimt  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 

ublic  announcement  of  the  amounts  of 

ids  received  and  accepted,  the  highest 
yield  accepted,  and  the  interest  rate  on 
the  notes.  Subject  to  the  reservations 
expressed  in  Section  4,  noncompetitive 
bids  will  be  accepted  in  full,  and  then 
competitive  bids  will  be  accepted, 
starting  with  those  at  the  lowest  yields, 
through  successively  higher  yields  to 
the  extent  required  to  attain  the  amount 
offered.  Bids  at  the  highest  yield  at 
which  bids  were  accepted  will  be 
prorated  if  necessary.  All  successful 
competitive  bidders,  regardless  of  the 
yields  they  each  bid,  will  be  awarded 
securities  at  the  highest  yield  at  which 
bids  were  accepted.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will 
generally  be  established,  at  a  Va  of  one 
percent  increment,  which  produces  a 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  and  is  closest 
to,  but  not  above,  par.  That  stated  rate 
of  interest  will  be  paid  on  all  of  the 
Notes.  Based  on  such  interest  rate,  the 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  will  be 
determined,  and  each  noncompetitive 
bidder  and  each  successful  competitive 
bidder  will  be  required  to  pay  such 
price  for  their  securities.  IMce 
calculations  will  be  carried  to  three 
decimal  places  on  the  basis  of  price  per 
hundred,  e.g.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
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noncompetitive  bids  received  would 
absorb  most  or  all  of  the  public  oH'ering. 
competitive  bids  would  be  accepted  in 
an  amount  determined  by  the 
Department  to  be  sufHcient  to  provide  a 
fair  determination  of  the  highest  yield 
for  the  securities  being  auctioned.  Bids 
received  horn  Federal  Reserve  Banks  for 
their  own  account  (U'  for  foreign  and 
international  monetary  authorities  will 
be  accepted  at  the  price  equivalent  to 
the  highest  yield  at  which  bids  were 
accepted. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amotmt  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder’s  net  long  position,  if  the 
bidder  has  been  obliged  to  report  its 
position  per  the  requirements  outlined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
highest  yield  at  which  bids  were 
accepted  is  over  par.  No  later  than  12:00 
noon  local  time  on  the  day  following  the 
auction,  the  appropriate  Federal  Reserve 
Bank  will  notify  each  depository 
institution  that  has  entered  into  an 
autocharge  agreement  with  a  bidder  as 
to  the  amount  to  be  charged  to  the 
institution’s  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any 'customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  securities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  oR'ering 
announcement,  and  to  make  di^erent 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary’s  action  under  this  Section  is 
final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  Section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  bverdue  as  defined  in  the 
general  regulations  governing  United 
States  securities:  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  in 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specihed 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  payment  on  the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 


supplements  or  amendments  do  not 
adversely  afiect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promp^  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  feith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender, 
principal  and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.Paga. 

Acting  Fiscal  Assistance  Secretary. 

Attachmrat  A. — ^Treasury’s  Single 
Bidder  Guidelines  for  Noncompetitive 
Bidding  in  All  Treasury  Security 
Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Companies  and 
subsidiaries — A  bank  holding  company 
(includes  the  company  and/or  one  or 
more  of  its  subsidiaries,  whether  or  not 
organized  as  separate  entities  imder 
applicable  law). 

(2)  Banks  and  Branches — A  parent 
bank  (includes  the  parent  and/or  one  or 
more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutions  and  Branches — 
A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  banks,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — A 
corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority- 
owned  subsidiaries,  i.e.,  any  sulwidiary 
more  than  50  percent  of  whose  stock  is 
owned  by  the  parent  corporation  or  by 
any  other  of  its  majority-owned 
subsidiaries). 

(5)  Families — A  married  person 
(includes  his  or  her  spouse,  and  any 
unmarried  adult  children,  having  a 
common  address  and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  sub^t 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — ^Each  partnership 
(includes  a  partnership  or  individual 
partner(s).  acting  together  or  separately, 
who  own  the  majority  or  controlling 
interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians.  Custodians,  or  other 
Fiduciaries — ^A  guardian,  custodian,  or 
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similar  fiduciary,  identified  by  (a)  the 
name  or  title  of  the  fiduciary,  (b) 
reference  to  the  document,  court  order, 
or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  numl^r  assigned  to  the 
estate. 

(8)  Trusts — A  trust  estate,  which  is 
identified  by  (a)  the  name  or  title  of  the 
trustee,  (b)  a  reference  to  the  document 
creating  the  trust,  e.g.,  a  trust  indenture, 
with  date  of  execution,  or  a  will,  (c)  the 
IRS  employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions — (a)  A  state 
government  (any  of  the  50  states  and  the 
District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
coimty,  city  municipality,  or  township, 
or  other  unit  of  general  government,  as 
defined  by  ^e  Bureau  of  the  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereofi. 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds — A  mutual  fund 
(includes  all  funds  that  comprise  it, 
whether  or  not  separately  administered). 


(11)  Money  Market  Funds— A  money 
market  fund  (includes  all  funds  that 
have  a  common  management). 

(12)  Investment  Agents/Money 
Managers — ^An  individual,  firm,  or 
association  that  luidertakes  to  service, 
invest,  and/or  manage  funds  for  others. 

(13)  Pension  Funds — ^A  pension  fund 
(includes  all  funds  that  comprise  it, 
whether  or  not  separately  administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder”  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing,  Bureau  of  the  Public  Debt, 
Washington,  DC  20239  (telephone  202/ 
219-3350). 

Auction  of  2-Year  and  5-Year  Notes 
Totaling  $26,250  Million 

The  Treasury  will  auction  $15,250 
million  of  2-year  notes  and  $11,000 
million  of  5-year  notes  to  refund 
$12,511  million  of  securities  maturing 
February  28, 1993,  and  to  raise  about 
$13,750  million  new  cash.  The  $12,511 
million  of  maturing  securities  are  those 


held  by  the  public,  including  $564 
million  currently  held  by  F^eral 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities. 

The  $26,250  million  is  being  offered 
to  the  public,  and  any  amounts  tendered 
by  Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities  will  be  added  to  that 
amount. 

In  addition  to  the  public  holdings, 
Federal  Reserve  Banks,  for  their  own 
accounts,  hold  $1,225  million  of  the 
maturing  securities  that  may  be 
refunded  by  issuing  additional  amounts 
of  the  new  securities. 

Both  the  2-year  and  5-year  note 
auctions  will  be  conducted  in  the 
single-price  auction  format.  All 
competitive  and  non-competitive 
awards  will  be  at  the  highest  yield  of 
accepted  competitive  tenders. 

Details  about  each  of  the  new 
securities  are  given  in  the  attached 
highlights  of  the  offerings  and  in  the 
official  offering  circulars. 


HkjHlkjhts  of  Treasury  Offerings  to  the  Public  of  2- Year  and  5-Year  Notes  To  Be  Issued  March  1, 1993 

|F«t)ru«y  17, 1983) 


Amount  offered  to  the  public . 

Description  of  Security: 

Term  and  type  of  security _ 

Series  and  CUSIP  designation 

Maturity  date . . . 

Interest  rate  . 

Investment  yield  . 

Premium  or  discount . . . 

Interest  payment  dates . 


$15,250  mWlon  . 

2-year  notes . 

Series  T-1995  (CUSIP  No.  912827  J8  6) . 

February  28, 1995  . 

To  be  determined  based  on  the  highest  ac¬ 
cepted  bid. 

To  be  determined  at  auction . 

To  be  determined  after  auction . 

August  31  and  February  28  . 


Minimum  denomination  available . 

Terms  of  Sale: 

Method  of  sale . . . . . 

Competitive  tenders  . 

Noncompetitive  tenders . 

Accrued  Interest  payable  by  Investor . 

Key  Dates: 

Receipt  of  tervlers . 

(a)  noncompetitive . . . . 

(b)  competitive . . . 

Settlement  (final  payment  due  from  Institutions): 

(a)  funds  Immediately  available  to  the  Treasury 

(b)  readUy-coHectible  check . 


$5,000 . 

Yield  auction . 

Must  be  expressed  as  an  annual  yield,  with 
two  decimals,  e.g.,  7.10%. 

Accepted  In  fuit  up  to  $5,000,000  . 

None . 

Tuesday,  February  23, 1993  . 

Prior  to  12:00  noon,  e.s.l . 

Prior  to  1:00  p.m.,  e.s.t . 


$11,000  rr^Uon. 

5-year  notes. 

Series  K-199e,  (CUSIP  No.  912827  J9  4). 
February  28, 1996. 

To  be  determined  based  on  the  highest  ac¬ 
cepted  bid. 

To  be  determined  at  aucboa 
To  be  detennined  after  auction. 

The  last  calendar  day  of  August  and  February 
through  February  28, 1998. 

$1,000. 

Yield  auction. 

Must  be  expressed  as  an  annual  yield,  with 
two  decimals,  e.g.,  7.10%. 

Accepted  In  fult  up  to  $5j000,000. 

None. 

Wednesday,  February  24, 1993. 

Prior  to  12:00  noon,  e.s.L 
Prior  to  1:00  p.m.,  e.s.L 


Monday.  March  1, 1993  . 

Thurday,  Febnjary  25, 1993 


Monday,  March  1, 1993. 
Thursday,  February  26, 1993. 
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Office  of  the  Secretary 

[Department  Circular— Public  Debt  Series — 
No.  8-03] 

Treasury  Notes  of  February  28, 1995, 
Series  T-1 995 

(CUSiP  No.  912827  J8  6) 

Washington,  February  17, 1993. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as  described 
above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  to  the  highest  yield  bid  at 
which  bids  were  accepted.  The  interest 
rate  on  the  Notes  and  the  price 
equivalent  to  the  highest  yield  at  which 
bids  were  accepted  will  hie  determined 
in  the  manner  described  below. 
Additional  amounts  of  the  Notes  may  be 
issued  to  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  securities. 

Additional  amounts  of  the  Notes  may 
also  be  issued  to  Federal  Reserve  Banks 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  ftom  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer 
form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 


entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  in  Department  of  the 
Treasury  Qrcular,  Public  Debt  Series, 

No.  2-86  (31  CFR  part  357),  apply  to  the 
Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury’s 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 

a  position,  in  the  Notes  being  auctioned, 
in  "when-issued”  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 


3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)(1)(A)); 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Ex^ange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(<i)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  list  must 
be  submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6.  A  competitive  single  Didder  must 
report  its  net  long  position  if  the  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
net  long  position  includes  positions,  in 
the  security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  fiem  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
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approved  autodiarge  agreement  on  file 
at  a  Federal  Reserve  Bmdt  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  foil  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  recmpt  of 
competitive  tenders,  there  vrill  be  a 
public  announcement  of  the  amounts  of 
bids  received  and  accepted,  the  highest 
yield  accepted,  and  the  interest  rate  on 
the  notes.  Subject  to  the  reservations 
expressed  in  Section  4,  noncompetitive 
bi^  will  be  accepted  in  foil,  and  then 
competiUve  bids  will  be  accepted, 
starting  with  those  at  the  lowest  yields, 
through  successively  higher  yiel^  to 
the  extent  required  to  attain  the  amount 
offered.  Bids  at  the  highest  yield  at 
which  bids  were  accepted  will  be 
prorated  if  necessary.  Ail  successful 
competitive  fodders,  regardless  of  the 
yiel^  they  each  bid,  will  be  awarded 
securities  at  the  highest  yield  at  which 
bids  were  accepted.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will 
generally  be  established,  at  a  Vb  of  one 
percent  increment,  which  produces  a 
price  equivalent  to  the  highest  yield  at 
-  which  bids  were  accepted  and  is  closest 
to,  but  not  above,  par.  That  stated  rate 
of  interest  will  be  paid  on  all  of  the 
Notes.  Based  on  such  interest  rate,  the 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  will  be 
determined,  ai>d  each  noncompetitive 
bidder  and  each  successful  competitive 
bidder  will  be  required  to  pay  such 
price  for  their  securities.  Price 
calculations  will  be  carried  to  three 
decimal  places  on  the  basis  of  price  per 
hundred,  e.g.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
nafxx>mpelitive  bids  received  would 
abscffb  most  or  all  of  the  public  offering, 
competitive  fods  would  be  accepted  in 
an  amount  determined  by  the 
Department  to  be  sufficient  to  provide  a 
fair  determinatifm  of  the  highest  yield 
for  the  securities  being  auctioned.  Bids 
received  from  Federal  Reserve  Banks  for 
their  own  account  or  for  foreign  and 


international  monetary  authwities  will 
be  accepted  at  the  prira  equivalent  to 
the  highest  yield  at  which  bids  were 
accepted. 

3.9.  No  single  fodder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  ofkving.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder’s  net  long  position.  If  the 
bidder  has  been  oblig^  to  report  its  " 
position  per  the  requirements  outfined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  fods,  whether  fw  their  own 
account  or  for  the  account  of  custoroors. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
highest  yield  at  which  bids  were 
accepted  is  over  par.  No  later  than  12 
noon  local  time  on  the  day  following  the 
auction,  the  appropriate  Federal  Reserve 
Bank  will  notify  each  depositmy 
institution  that  has  entei^  into  an 
autocharge  agreement  with  a  bidder  as 
to  the  amount  to  be  chargqd  to  the 
institution’s  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  data 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 

■  more  of  securities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  fods  in  whole  or  in  part, 
to  allot  n>ore  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary’s  action  under  this  Section  is 
final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  ca  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 


approved  autocharge  agreement,  as 
provided  in  Section  3.7.  Settlement  <m 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  ox 
completed  on  or  before  the  issue  date. 
Payment  in  foil  must  accompany 
tendms  submitted  by  all  olbv  h^estora. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury: 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  govwning  United 
States  sec^ties;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  firom  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purdiasa  price  of  the  Notes  allotted  is 
over  piar.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  witn  Uie  tender  and  the 
purchase  price  is  trader  the 
discount  will  be  remitted  to  the  fodder. 

5.2.  In  every  case  where  foil  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  oS  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  toe  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place>toe  Notes  allotted  in 
TREASURY  CHRECT  must  be  completed 
to  show  all  toe  information  requir^ 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Gmieral  Prowisione 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  tfae'Secretary 
of  toe  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  sufto  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  [rayment  on  the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
advmsely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  %vill  be 
prompt^'  provided. 

6.3.  Toe  Notes  issued  und«r  this 
circular  shall  be  obligaticms  of  toe 
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United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender, 
principal  and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

Attachment  A— >TVeasury’s  Single  Bidder 
Guidelines  for  Noncompetitive  Bidding  in 
All  Treasury  Security  Auctions 
The  investor  categories  listed  below  define 
what  constitutes  a  single  noncompetitive 
bidder. 

fij  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(2)  Banks  and  Branches — 

A  parent  bank  (includes  the  parent  and/or 
one  or  more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  lawk 

(3)  Thrift  Institutions  and  Branches — 

A  thrift  institution,  such  as  a  savings  and 
loan  association,  credit  union,  savings  banks, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(4J  Corporations  and  Subsidiaries — 

A  corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority-owned 
subsidiaries,  i.e.,  any  subsidiary  more  than 
50  percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  prarson  (includes  his  or  her 
spouse,  and  any  unmarried  adult  children, 
having  a  common  address  and/or  household). 


Notot  A  minor  child,  as  deflned  by  the  law 
of  domicile,  is  not  p>ermitted  to  sub^t 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor’s  p>arent  acting  as  natural 
guardian  is  not  recognized  as  a  sep>arate 
bidder.) 

(6)  Partnerships — 

Each  piartnership  (includes  a  p>artnership  or 
individual  pjartne^s),  acting  together  or 
sep>arately,  who  own  the  majority  or 
controlling  interest  in  other  pmrtnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  Other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  fiduciary, 
identified  by  (a)  the  name  or  title  of  the 
hduciary,  (b)  reference  to  the  document, 
court  order,  or  other  authority  under  which 
the  nduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate. 

(8)  Trusts — 

A  trust  estate,  which  is  identified  by  (a)  the 
name  or  title  of  the  trustee,  (b)  a  reference  to 
the  document  creating  the  trust,  e.g.,  a  trust 
indenture,  with  date  of  execution,  or  a  will, 
(c)  the  IRS  employer  identification  number 
(not  social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipiality.  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  piuposes, 
and  includes  any  trust,  investment,  or  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds — 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all  funds 
that  have  a  common  management). 


(12)  Investment  Agents/Money  Managers — 

An  individual,  firm,  or  association  that 
undertakes  to  service,  invest,  and/or  manage 
funds  for  others. 

(13)  Pension  Funds — 

A  piension  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  sepiarately 
administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of  Financing, 
Bureau  of  tlie  Public  Debt,  Washington,  DC 
20239  (telephone  202/219-3350). 

Auction  of  X-Year  and  5* Year  Notes  Totaling 
$26,250  Million 

The  Treasury  will  auction  $15,250  million 
of  2-year  notes  and  $11,000  million  of  5-year 
notes  to  refund  $12,511  million  of  securities 
maturing  February  28, 1993,  and  to  raise 
about  $13,750  million  new  cash.  The  $12,511 
million  of  maturing  securities  are  those  held 
by  the  public,  including  $564  million 
currently  held  by  Federal  Reserve  Banks  as 
agents  for  foreign  and  international  monetary 
authorities. 

The  $26,250  million  is  being  offered  to  the 
public,  and  any  amounts  tendered  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities  will  be 
added  to  that  amount. 

In  addition  to  the  public  holdings.  Federal 
Reserve  Banks,  for  their  own  accounts,  hold 
$1,225  million  of  the  matiuing  securities  that 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities. 

Both  the  2-year  and  5-year  note  auctions 
will  be  conducted  in  the  single-price  auction 
format.  All  comp>etitive  and  non-comp)etitive 
awards  will  be  at  the  highest  yield  of 
accepted  compietitive  tenders. 

Details  about  each  of  the  new  securities  are 
given  in  the  attached  highlights  of  the 
offerings  and  in  the  official  offering  circulars. 
Attachment 


Highlights  of  Treasury  Offerings  to  the  Public  of  2-Year  and  5-Year  Notes  to  Be  Issued  March  1, 

1993 

(February  17. 1993) 


$15,250  mimoo . 

$11,000  million. 

DescnpOon  of  Security: 

5-year  nodes. 

Series  K-1998  (CUSIP  No.  912827  J9  4). 

February  28, 1996. 

To  be  detennined  based  on  the  highest  accepted  bid. 

And  CU-‘yP  dAAignAflon . 

Series  T-1995  (CUSIP  No.  912827  J8  6) . 

MAhirtty  dAfA  . 

February  28, 1995  . 

Interest  rate . . 

To  be  determined  based  on  the  highest  accepted  bid 

To  bo  determined  at  auction . 

To  be  determined  at  auctlort. 

To  be  determirted  after  auction  . 

To  be  determined  after  auction. 

The  last  calendar  day  of  August  and  February 
through  February  28. 1996. 

$1,000. 

Minimum  bttfKvrynAHnn  AVAilAbln  . 

$5,000  . 

Terms  of  Sale: 

Yield  auction. 

Competitive  terxieis . 

Must  be  expressed  as  an  annual  yield,  with  two  ded- 

Must  be  expressed  as  an  annual  yield,  twth  two  ded- 

mats,  e.g.,  7.10%. 

mate,  e.g.,  7.10%. 

Norwompetitive  tstvtore . 

Accepted  In  fuS  up  lo  $5,000,000  . 

Accepted  in  tul  up  to  $5,000,000. 

Norte. 

Accrued  Merest  peyabfe  by  investor . 

Key  Dates: 

RAnAlpI  nf  lAnrVtfs . 

Wednesday,  February  24, 1993. 

Prior  to  12M>  noon,  e.s.L 

(A)  NoncompaliHve . 

Prior  to  12'00  noon,  e  S  t  . 

(b)  Competitive  . 

Prior  to  1:00  pjn.,  e.s.t . 

Prtor  to  1:00  p.m.,  e.S.t 
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Highughts  of  Treasury  Offerings  to  the  Public  of  2-Year  ano  5- Year  Notes  to  Be  Issued  March  1, 

1993— Continued 
[Fabneiy  17, 1983) 


Sentemam  (final  paymanl  du»  liom  InaMutiona): 

(a)  Fundi  Iwmadlaiaty  avafiabla  to  tfta  Traasuiy  .  Monday,  March  1. 1993 . . . 

(b)  raadfiy  cofiacMWa  chack  . . .  Thuiad^,  February  25, 1993  _ 


Monday,  March  1, 1993. 
Thuiaday,  Fabmary  25, 1983. 


IFR  Doc.  93-4168  Filed  2-18-93;  3:36  pm) 
BiUlNe  CODE  4ai»-4»-tt 


OFFICE  OF  THE  UNHRD  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Notice  of  tlie  EffecUve  Date,  With 
Respect  to  the  Republic  of  Belanis,  of 
the  Agreement  on  Trade  Relationa 
Between  the  United  StMee  of  America 
and  the  Union  of  Soviet  Socialist 
RepubNca 

AGENCY:  Of!5ce  of  die  United  States 
Trade  Representative. 

ACTION:  Notice  of  the  Effective  Date, 
with  respect  to  the  Republic  of  Belarus, 
of  the  Agreement  on  Trade  Relations 
Between  the  United  States  of  America 


and  the  Union  of  Soviet  Socialist 
Republics. 

SUMMARY:  In  Proclamadon  6352  of 
October  9, 1991  (56  FR  51317),  the 
President  proclaimed  that  the 
“Agreement  on  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics”  enters  into  fence  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  the  U.S.S.R  in 
accordance  with  the  terms  of  the 
Agreement  <hi  the  date  of  exchange  of 
written  notices  of  acceptance  in 
accordance  with  article  XVn  of  the 
Agreement.  Subsequently,  the  U.S.S.R. 
was  succeeded  by  twelve  independent 
states,  including  the  Republic  of 
Belanis.  An  exdianm  of  diplomatic 
notes  with  the  Rep^lic  of  Belarus  in 


accordance  with  article  XVn  of  the 
Agreement,  as  modified  1^  technical 
adjustments  and  retitled  "Agreement  on 
Trade  Relations  between  the  United 
States  of  America  and  the  RepuMic  of 
Belarus,"  took  place  in  Minsk,  Belarus 
on  February  16, 1993.  Accordingly,  the 
Agreement  became  effective  mi 
F^ruary  16, 1993,  with  respect  to  the 
Republic  of  Belarus,  and 
nondiscriminatory  treatment  is 
extended  to  products  of  the  R^ublic  of 
Belanis  as  of  February  16, 1993  in 
accordance  with  the  Agreement  and  as 
provided  for  in  Proclamation  6352  of 
October  9, 1991. 

Frederick  L.  Montgomery, 

Chairman,  Trade  Poticy  Staff  Coamittee. 

IFR  Doc.  93-4171  Filed  2-22-93;  8:45  am) 
BiujNa  COME  siseeMfi 
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corSairts  noices  of  nwettrtgs  pubMted  under 
the  “Government  in  ttw  Surahino  AcT  (Pub. 
L.  94-409)  5  U.S.C.  S52b(eK3). 


AFRICAN  DEVELOPMENT  FOimOATION 
Board  of  Directors  Meeting 
TIME:  10:00  8.01.-12:00  Noon. 

PLACE:  Afiicare. 

DATE:  Monday,  March  8, 1993. 

STATUS:  Open. 

Agenda 

10:00-10:15  President's  Report 
10:15-10:30  Status  of  AOF  Board  Member 
Selection 

10:30-10:45  Advisory  Council  Update 
1 1 :00-1 1:30  Update  on  ADF  Activities 
(Headquarters  and  Field) 

1 1 :45-l  2:00  Personnel  issues/New 
Structure  (Executive  Session) 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCoIlim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 

Gregory  Robeson  Smith, 

President. 

IFR  Doc.  93-4269  Filed  2-19-93;  2:42  pml 
BILUNG  CODE  S1tS-01-U 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
March  2, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8(h  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Enforcement 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

IFK  Doc. .93-4310  Filed  2-19-93;  2:49  pm) 
BILLING  CODE  6361-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Monday, 
March  1. 1993. 

PLACE:  2033  K  St.,  NW.,  Washington,  * 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Enforcement 
Matters. 


CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Cruamusioa. 

IFR  Doc.  93-4270  Filed  2-19-93;  2:43  pml 
BILUNG  CODE  BMI-ai-M 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.in..  Tuesday, 
March  2. 1993. 

PLACE:  The  Board  Room,  5th  Floor,  490 
L’Enfant  Plaza,  SW.,  Washington,  D.C 
20594. 

STATUS:  The  first  two  items  are  open  to 
the  public.  The  last  three  items  are 
closed  under  Exemption  10  of  the 
Ckivemment  in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

5806A  Aviation  Accident  Report: 
Controlled  Collision  With  Terrain 
Involving  GP  Express,  Inc.,  Flight  861, 
Beach  CMA,  Anniston,  Alabama,  June  8, 
1992. 

5977  Reconunendations  to  States:  Reducing 
Youth  Involvement  in  Hi^way  Crashes. 
5955  Opinion  and  Order.  A^inistrator  v. 
Kekoa,  Docket  SE-11328;  disposition  of 
respondent's  appeal. 

5970  Opinion  and  Order;  Administrator  v. 
Nyren,  Docket  SE-11150;  disposition  of 
Administrator's  appeaL 
5983  Opinion  and  Order:  Administrator  v. 
Stem,  Docket  SE-11365;  disposition  of 
respondent's  appeal. 

NEWS  MEDU  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT: 

Bea  Hardesty,  (202)  382-6525. 

Dated:  February  19, 1993, 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  93-4308  Filed  2-19-93;  2:48  pml 
BILLMG  CODE  7S33-01-M 


STATE  JUSTICE  INSTITUTE 
TIME  AND  DATE: 

9:00  a.m.  to  5:00  p.m.,  March  5, 1993 
9:00  a.m.  to  5:00  p.m.,  March  6, 1993 
PLACE:  State  Justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  Virginia 
22314. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Concept 
paper  and  application  review,  and 
internal  Institute  business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  Business 
meeting  (except  as  noted  below)  and 
grant  decisions. 


PORTKMS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  discussions. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  Director, 
State  Justice  Institute,  1650  King  Street, 
Suite  600,  Alexandria,  Virginia  22314, 
Tal.:  (703J-684-6100. 

David  I.  Tavelia, 

Executive  Director. 

(FR  Doc.  93-4307  Filed  2-19-93;  2:47  pm) 
MCUNO  COffg 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  February  22,  March  1,  8, 
and  15, 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weekof  Fahmary  22 

Monday.  February  22 
9:00  a.m. 

Briefing  by  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (Public 
Meeting) 

(Ckmtact:  John  Glenn,  301-504-3415) 
Friday,  February  26 
9:00  a.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 

(Contact;  Richard  Major,  301-492-8109) 
10:30  a.m. 

Affirmatioii/Discussion  and  Vote  (Public 
Meeting) 

a.  Enviroiunentai  and  Resource 
Conservation  Organization's  Appeal  of 
LBP-92-23  (Rancho  Seco)  (Tentative) 

(Contact;  Margaret  Doane,  301-504-2001) 
2:00  p.m. 

Briefing  on  Status  of  Nuclear  Safety  Issues 
in  Eastern  Europe  and  Former  Soviet 
Union  (Public  Meeting) 

(Contact;  Michael  Congdon,  301-504- 
2744) 

Week  of  March  1 — Tentative 

Wednesday,  March  3 
10;(X)  a.m. 

Briefing  by  NARUC  on  Issues  Associated 
with  Nuclear  Power  Plant  Operations 
and  HLW  Programs  (Public  Meeting) 
(Tentative) 

(Contact;  Spiros  Droggitis,  301-504-2367) 
11.30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Activities  of  Nuclear  Waste 
Technical  Review  Board  (Public 
Meeting) 
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(Contact:  Seth  Coplan,  301-504-1850) 

3:30  p.m. 

Discussion  of  Internal  Management  Issues 
(Closed — Ex.  2) 

Thursday,  March  4 
2no  p.m. 

Briefing  on  License  Renewal  Issues  (Public 
Meeting) 

(Contact:  William  Travers,  301-504-1117) 
Friday,  March  5 
lOKN)  a.m. 

Briefing  by  Executive  Branch  (Closed — Ex. 

1) 

Week  of  March  8— Tentative 

Monday,  March  8 
10:00  a.m. 

Briefing  on  NRC  Financial  Management 
Matters  (Public  Meeting) 

(Contact:  Ron  Scroggins,  301-492-4750) 
2:30  p.m. 

Discussion  of  NRC  Policy  Options 
Concerning  Nuclear  Safety  Issues  in 
Eastern  Europe  and  Former  Soviet  Union 
(Public  Meeting) 

(Contact:  Michael  Congdon,  301-504- 
2744) 

Tu^day,  March  9 
10:00  a.m. 

Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analysis 
(CNWRA)  (Public  Meeting) 

(Contact:  Malcolm  Knapp,  301-504-3324) 
11:00  a.m. 

Afiinnation/  Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Proposed  Rulemaking  for 
Preparation  and  Use  of 
Radiopharmaceuticals  (Public  Meeting) 

(Contact:  Anthony  Tse,  301-492-3797) 

Week  of  March  IS — ^Tentative 

Monday,  March  15 
10:00  a.m. 

Discussion/Possible  Vote  on  Full  Power 
Operating  License  for  (fomanche  Peak 
(Unit  2)  ^blic  Meeting)  (Tentative) 

(Contact:  Brian  Grimes,  301-504-1163) 
11:30  a.m. 

Affiimation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Afiiimation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)-504-1292. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  M.  Hill  (301)-504-1661. 

Date:  February  19, 1993. 

William  M.  HiU,  |r.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  93-4300  Filed  2-19-93;  2:46  pml 
BuxiNQ  cooe  7see-oi-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
March  1. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Boa^;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  19, 1993. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-4289  Filed  2-19-93;  2:45  pm] 
BIUJNQ  CODE  ttlO-OI-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-93-03A:  Emergency  Notice] 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58FR7843— 
dated  February  9, 1993. 

CHANGE  OF  DATE,  TIME,  AND  ADDITION  OF 
AN  AGENDA  ITEM: 

ORIGINAL  DATE  AND  TIME:  February  19. 
1993  at  2:00  p.m. 

NEW  DATE  AND  TIME:  March  2. 1993  at 
10:(M)  a.m. 

AMENDMENT  TO  THE  AGENDA: 

5.  Inv.  No.  731-TA-643  (Preliminary) 
(Defrost  Timers  from  Japan) — briefing  and 
vote. 


Notice  is  given  that  a  Commission 
meeting  was  scheduled  at  2:00  p.m..  on 
February  19, 1993  and  in  conformity 
with  19  CFR  §  201.37(a).  the 
(Commission  has  voted  to  change  the 
date  and  time  for  the  meeting  to  March 
2. 1993  at  10:00  a.m.,  and  to  add  an  item 
5  to  the  agenda.  The  other  agenda  items 
are  renumbered  accordingly. 

(Commissioners  Nuzum,  Crawford, 
Bnmsdale,  Rohr,  Watson,  and  Newquist 
determined  by  circulation  of  an  action 
jacket  that  (Commission  business 
requires  the  change  in  the  date  and 
time,  and  the  addition  of  Agenda  Item 
5.  and  affirmed  that  no  earlier  notice  of 
the  chcuige  was  possible,  and  directed 
the  issuance  of  this  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary  (202) 
205-2000. 

Dated:  February  18, 1993. 

Paul  R.  Bradoa, 

Acting  Secretary. 

(FR  Doc.  93-4271  Filed  2-19-93;  2:44  pm] 
BHJJNO  COOE  702IH»-«I 


UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

(USITC  SE-93-051 

TIME  AND  DATE:  March  4, 1993  at  10:00 
a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Invs.  Nos.  701-TA-314-317  and  731- 
TA-552-555  (Final)  Certain  hot-rolled  lead 
and  bismuth  carbon  steel  products  from 
Brazil,  France,  Germany,  and  the  United 
Kingdom) — briefing  and  vote. 

5.  Outstanding  action  jacket  requests — 
None. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos.  Acting  Secretary,  (202)- 
205-2000. 

Issued:  February  18, 1993. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc.  93-4272  Filed  2-19-93;  2:44  pm] 
BHOJNO  COOE  7020-02-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  TheM  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  92<097'1] 

Witchweed  Quarantine  and 
Reguiationa 

Correction 

In  rule  document  93-65  beginning  on 
page  215  in  the  issue  of  Tuesday. 
January  5. 1993,  make  the  following 
corrections: 

§301.80-2a  [Corrected] 

On  page  217,  in  the  second  column, 
in  §  301.80-2a,  in  the  fifth  paragraph,  in 
the  second  line,  "of  Secondary"  should 
read  "of  State  Secondary”. 

BILUNO  CODE  1506-01-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-193-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Field  Test  Genetically 
Engineered  Organisms 

Correction 

In  notice  document  93-928  beginning 
on  page  4405  in  the  issue  of  Thursday, 
January  14. 1993,  make  the  following 
correction: 

On  page  4406,  in  the  table,  in  the  first 
column,  in  the  second  entry,  in  the 
second  line,  “92-274-05,”  should  read 
"90-274-05,”. 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1018  and  1312 

[Ex  Parte  No.  506] 

Fee  Billing  and  Debt  Collection 

Correction 

In  rule  document  93-3074  beginning 
on  page  7748  in  the  issue  of  Tuesday, 
February  9, 1993,  make  the  following 
corrections: 

§  1 01 8.20  [Corrected] 

1.  On  page  7751,  in  the  first  column, 
in  §  1018.20(al(5j,  in  the  second  line, 
“and”  should  read  “the”. 

§1018.50  [Corrected] 

2.  On  page  7754,  in  the  first  column, 
in  §  1018.50,  in  the  sixth  line,  “affect” 
should  read  “effect”. 

§1312.4  [Corrected] 

3.  On  page  7756,  in  the  second 
column,  in  §  1312.4(b](2j(ii](Dl.  in  the 
second  line,  the  sentence  beginning 
with  “ir*  should  be  a  separate 
paragraph. 

BILUNO  CODE  150601-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.D.  8472] 

RIN  1545-AL35 

Certain  Corporate  Distributions  to 
Foreign  Corporations  Under  Section 
367(e) 

Correction 

In  rule  document  93-1398  beginning 
on  page  5927  in  the  issue  of  Monday, 
January  25, 1993,  make  the  following 
correction: 

§1.367(e>-1  [Corrected] 

On  page  5931,  in  §  1.367(e)- 
l(c)(3)(ii)(B),  in  the  3d  colunrn,  in  the 
22d  line  “value  of  which”  should  read 
“value)  of  which”. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.0. 8464] 

RIN  1545-A044 

Change  in  Functional  Currency 

Correction 

In  rule  document  92-31467  beginning 
on  page  231  in  the  issue  of  Tuesday, 
January  5, 1993,  make  the  following 
corrections: 

PART  1  [CORRECTED] 

1.  On  page  232,  in  Part  1,  in  Paragraph 
1,  in  the  third  line,  “  “Sections  1.985- 
OT”  should  read  “  “Sections  1.985-OT". 

§1.985-5  [Corrected] 

2.  On  page  234,  in  §  1.985-5(f),  in 
Example  1,  in  the  table,  in  the  second 
column,  in  the  eighth  entry,  “1,00,000” 
should  read  “1,000,000”. 

MLUNO  CODE  1506-01-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AE41 

Schedule  for  Rating  Disabilities; 
Endocrine  System  Disabilities 

Correction 

In  proposed  rule  document  92-1543 
beginning  on  page  5691  in  the  issue  of 
Friday,  January  22. 1993  make  the 
following  correction: 

On  page  5691,  in  the  third  column,  in 
the  Dates  section  the  last  sentence  is 
corrected  to  read  as  follows: 

This  change  is  proposed  to  be  effective 
30  days  after  the  date  of  publication  of 
the  final  rule. 

BILUNO  CODE  1506^-0 


BILUNO  CODE  1506-01-0 


BILUNO  CODE  150641-0 


Tuesday 

February  23,  1993 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aealetant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-«3-^565:  FR-MOO-N-01] 

Funding  Availability  (NOFA)  for  Hecal 
Year  1993  for  IruJIan  Appilcante  Under 
the  HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  Year  1993  for  Indian 
applicants  for  HOME  Investment 
Partnerships  Act  (the  HOME  Act) 
programs,  referred  to  as  the  HOME 
program  (Pub.  L.  101-625). 

SUMMARY:  This  NOFA  announces  the 
availability  of  $10  million  in  funding  for 
Fiscal  Year  (FY)  1993  for  the  HOME 
Program  for  Indian  tribes,  provides  the 
selection  criteria  and  information  on 
how  to  apply  and  how  selections  shall 
be  made.  All  eligible  applicants  are 
invited  to  submit  applications  for 
HOME  funds  in  accordance  with  the 
requirements  of  this  NOFA. 

DATES:  Applications  must  be  physically 
received  by  the  Indian  Field  Office  (FO) 
having  jurisdiction  over  the  applicant 
on  or  before  3:15  p.m.  (FO  local  time) 
on  July  15, 1993.  This  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  shall  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems.  Facsimile 
("FAX”)  copies  shall  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prospective  applicants  may  contact  the 
appropriate  In^an  FO.  Refer  to 
Appendix  1  of  this  NOFA  for  a  complete 
list  of  Indian  FOs  and  telephone 
numbers. 

SUPPLEMENTARY  MFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  HOME  funds 
were  reviewed  by  the  Office  of 
Management  and  Budget  for  the  HOME 
interim  rule  and  approved  under  OMB 
control  number  2501-0013. 

I.  Puipose  and  Substantive  Description. 

(a)  Authority. 


(b)  Allocaition  Amounts. 

(c)  Eligibility. 

(d)  Himhold  Requirements. 

(e)  Selection  Criteria  and  Ranking  Factors. 

II.  Application  Process. 

(a)  Application  Packages. 

(b)  Submittal  of  Complete  Application. 

(c)  Application  Due  Date. 

III.  Checklist  of  Application  Submission 

Requirements. 

IV.  Other  Matters. 

(a)  Environment. 

(b)  Energy. 

(c)  Federalism  Impact. 

(d)  Family  Impact. 

(e)  Section  102  of  the  HUD  RefcHm  Act. 

(f)  Section  103  of  the  HUD  Reform  Act. 

(^  Section  112  of  the  HUD  Reform  Act 
(h)  Monitoring. 

List  of  Appendices 

Appendix  1.  List  of  Indian  Field  Offices. 
Appendix  2.  Summary  of  1992  Act 
Amendments. 

L  Purpose  and  Substantive  Description 

(a)  Authority 

The  HOME  Investment  Partnerships 
Act  (title  II  of  the  Cranston-Gonzalez 
National  Aftordable  Housing  Act)  was 
signed  into  law  on  Novembw  28, 1990 
(Pub.  L.  101-625).  The  HOME  Act 
creates  the  HOME  Investmmt 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Interim  regulations  for  the 
HOME  Investment  Partnerships  Program 
were  published  in  the  Federal  Register 
on  December  16, 1991  (56  FR  65312) 
and  are  codified  at  24  CFR  part  92.  The 
requirements  of  24  CFR  part  92,  subpart 
M  (§§  92.600-02.652)  apply  specifically 
to  the  Indian  HOME  program. 
Amendments  to  the  interim  rule  were 
published  on  December  22, 1992  (57  FR 
60960).  Reference  in  this  NOFA  to 
sections  and  subparts  of  the  rule  refer  to 
the  interim  rule. 

The  HOME  Act  was  amended  October 
28, 1992  by  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550).  Some 
provisicms  of  HCDA  1992  directly  affect 
the  operation  of  the  HOME  program  and 
were  effective  upon  enactment  They 
apply  to  grants  made  available  pursuant 
to  this  NOFA.  A  summary  of  the 
effective  provisions  is  provided  in 
Appendix  2. 

(b)  Allocation  Amounts 

(1)  In  accordance  with  section 
217(a)(2)  of  the  HOME  Act,  each  Fiscal 
Year  (FY)  HUD  shall  provide  funds  to 
Indian  tribes,  totaling  one  percent  (or 
such  other  percentage  or  amount  as 
authorized  by  Congress)  of  the  amount 
appropriated  for  the  HOME  program  to 
expand  the  supply  of  affordable 


housing.  Following  the  procedures  in 
the  rule,  the  funds  shall  be  awarded 
competitively  by  HUD  FOs  that  have 
responsibility  for  the  HOME  Indian 
program,  unless  HI  ID  determines  for 
administrative  convenience  based  on 
the  amount  of  HOME  funds  available  to 
hold  a  nationwide  competition.  For  the 
fiscal  year  ending  September  30, 1993, 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1993,  (approved  October  6, 1992, 
Pub.  L.  102-389),  appropriated  a  total  of 
$1.0  billion  for  the  HOME  program. 
Thus,  the  amount  of  funding  available 
for  the  HOME  Indian  program  for  the 
fiscal  year  ending  September  30, 1993  is 
$10  million. 

(2)  For  FY  1993,  HUD  has  determined 
for  administrative  convenience  based  on 
the  amount  of  HOME  funds  available  to 
hold  a  nationwide  competition. 

(3)  Project  Grant  Amount.  There  is  no 
maximum  grant  amount  per  project. 

(4)  Section  92.604  of  the  HOME  rule 
established  the  selection  criteria. 

Projects  will  be  selected  on  the  basis  of 
those  criteria  as  stated  in  this  NOFA. 
Projects  may  be  funded  at  a  level  less 
than  applied  for.  Projects  with  the 
highest  score  after  environmental 
review  shall  be  funded  in  rank  order 
until  the  funding  allocation  is 
exhausted. 

(5)  For  the  purposes  of  this  NOFA,  all 
environmental  reviews  will  be 
performed  in  accordance  with  24  CFR 
part  50,  by  HUD  Indian  field  offices, 
after  application  rating  and  ranking,  but 
before  selection  for  award,  and  the 
process  will  permit  changes  in  ranking 
or  disqualification  on  the  basis  of  the 
environmental  review.  Sufficient 
applications  will  be  rated  and  ranked  to 
substitute  for  applications  changed  in 
rank  or  disqualified  on  the  basis  of  the 
environmental  review. 

(6)  If  the  Department  does  not  award 
the  entire  $10  million  in  this  funding 
round  because  there  is  not  a  sufficient 
number  of  eligible  applications,  the 
amount  not  awarded  shall  be  awarded  at 
another  time. 

(c)  Eligibility 

(1)  Eligible  Applicants.  For  the 
purposes  of  the  HOME  program,  eligible 
applicants  are  defined  as  any  Indian 
Tribe,  band,  group,  or  Nation,  including 
Alaskan  Indians,  Aleuts,  and  Eskimos, 
and  any  Alaskan  Native  Village  of  the 
United  States  that  is  considered  an 
eligible  recipient  under  Title  I  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C 
450)  or  was  considered  an  eligible 
recipient  under  the  State  and  Local 
Fiscal  Assistance  Act  of  1972  (31  U.S.C. 
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1221)  before  repeal  of  that  Act.  Eligible 
recipients  under  the  Indian  Self* 
Determination  and  Education 
Assistance  Act  are  determined  by  the 
Bureau  of  Indian  Affairs. 

(2)  Projects  and  Activities,  (i) 
Applications  for  one  or  more  projects 
shall  be  considered  under  this  NOFA. 

24  CFR  sec.  92.2:  ‘'Project  means  a  site 
or  entire  building  (including  a 
manufactured  housing  unit),  or  two  or 
more  buildings  together  with  the  site  or 
sites  on  which  the  building  or  buildings 
is  located,  that  are  imder  common 
ownership,  management,  and  financing 
and  are  to  be  assisted  with  HOME 
funds,  under  a  commitment  by  the 
owner,  as  a  single  undertaking  under 
this  part.  Project  includes  all  of  the 
activities  associated  with  the  site  and 
building.  If  there  is  more  than  one  site 
associated  with  a  project,  the  sites  must 
be  within  a  four  block  cuea."  However, 
“block”  has  no  meeming  for  the  Indian 
HOME  program  and  should  not  be  used 
in  determining  the  extent  of  the  project. 
As  part  of  the  application,  the  tribe  must 
identify  the  scale  and  location  of  a 
project  and  show  the  project  is  within 
the  operating  area  of  me  tribe.  A  project 
may  be  as  small  as  one  site  or  as  large 
as  the  operating  area  of  the  tribe.  24  CFR 
92.604:  “There  are  four  categories  of 
projects  that  may  be  funded  under  the 
HOME  Indian  program:  Housing 
rehabilitation  (moderate  and 
substantial),  acquisition  of  housing,  new 
housing  construction,  and  tenant-^sed 
rental  assistance.”  (1)  A  rehabilitation 
project  consists  of  only  rehabilitation,  or 
includes  acquisition  of  units  with 
rehabilitation,  (2)  an  acquisition  project 
consists  of  the  acquisition  of  standard 
units  not  requiring  rehabilitation,  (3)  a 
new  construction  project  consi.sts  of 
new  construction  of  housing  and  may 
include  acquisition  and  demolition,  and 
(4)  a  tenant-based  rental  assistance 
project  consists  of  tenant-based  rental 
assistance,  not  tied  to  specific  housing 
units.  Project  types  (1),  (2),  and  (3)  may 
also  include  site  improvements  and 
relocation.  An  application  may  contain 
any  number  of  projects.  Each  project 
must  be  presented  separately  and  shall 
be  rated  and  ranked  separately.  The 
project  may  be  for  rental  or 
homeownership.  If  one  project  is 
needed  for  the  success  of  a  second,  the 
second  shall  not  be  funded  without  the 
first. 

(ii)  Eligible  activities  are  described  at 
24  on  92.611  as  follows: 

“(1)  HOME  funds  may  be  used  by  an 
Indian  tribe  to  provide  incentives  to 
develop  and  support  afiordable  rental 
housing  and  homeownership 
affordability  through  the  acquisition 
(including  assistance  to  first-time 


homebuyers),  new  construction, 
reconstruction,  or  moderate  or 
substantial  rehabilitation  of  nonluxury 
housing  with  suitable  amenities, 
including  real  property  acquisition,  site 
improvement,  conversion,  demolition, 
and  other  expenses,  including  financing 
costs,  relocation  expenses  of  any 
displaced  persons,  families,  businesses, 
or  organizations;  to  provide  tenant- 
based  rental  assistance;  and  to  pay 
administrative  costs.  The  specific 
eligible  costs  for  these  activities  are  set 
foi^  in  §  92.612. 

“(2)  Acquisition  of  vacant  land  or 
demolition  must  be  undertaken  only 
with  respect  to  a  particular  housing 
roject  intended  to  provide  affordable 
ousing,  and  for  wUch  funds  for 
construction  have  been  committed. 

“(3)  Housing  that  has  received  an 
initial  certificate  of  occupancy  or 
equivalent  document  within  a  one-year 
period  before  an  Indian  tribe  commits 
HOME  funds  to  the  project  is  new 
construction  for  purposes  of  this  part. 

“(4)  Conversion  of  an  existing 
structure  to  affordable  housing  is 
rehabilitation,  unless  the  conversion 
entails  adding  a  unit  beyond  the 
existing  walls,  in  which  case,  the  project 
is  new  construction  for  purposes  of  this 
part.” 

(d)  Threshold  Requirements 

The  applicant  must  ensure  that  its 
application  meets  each  of  the  threshold 
requirements.  The  threshold 
requirements,  to  be  included  in  the 
application  package,  are: 

(1)  A  description  of  the  proposed 
project.  An  application  must  provide  a 
brief  narrative  summary  description  of 
the  proposed  project  that  tells  HUD 
what  the  applicant  wants  to  do  with 
program  funds.  The  applicant  must 
include  this  brief  narrative  summary 
description.  While  there  are  no  points 
for  this  project  description  requirement, 
it  is  a  necess6iry  threshold  requirement. 
For  an  application  to  be  considered  for 
ranking,  rating  and  funding,  it  must 
include  a  brief  description  of  the  project 
or  projects  proposed  for  funding. 

(2)  A  description  which  addresses 
how  the  project  meets  each  of  the 
selection  criteria.  In  addition  to 
providing  a  brief  summary  project 
description,  an  application  must  tell 
HUD  how  each  project  meets  the 
selection  criteria.  Ibis  NOFA  presents 
the  selection  criteria  in  section  I.(e). 
below.  The  selection  criteria  are  taken 
fiom  the  regulation  for  the  HOME 
program  that  was  published  as  an 
interim  rule  in  the  Federal  Register  chi 
December  16. 1991  (pp.  65,312-65,385). 
For  each  project,  the  applicant  must  tell 
HUD  how  its  project  meets  each  of  the 


criteria  listed  in  this  NOFA.  While  there 
are  no  points  for  this  requirement,  it  is 
also  a  tnreshold  reqxiirement. 

(3)  Information  which  demonstrates  I 
how  the  project  will  contribute  to  a  ' 
comprehensive  approach  for  expanding 
the  supply  of  affordable  housing  for 
members  of  the  Indian  tribe.  (Indian 
tribes  are  not  required  to  submit  a 
Comprehensive  Housing  Affordability 
Strategy  (CHAS),  a  Tribal  Housing  Plan, 
or  a  housing  strategy  to  receive  HOME 
funds.) 

HUD  suggests  that  each  applicant 
score  its  own  project,  even  though  there 
is  no  requirement  to  do  so.  This  will 
help  to  ^ow  how  a  project  might  be 
scored  by  the  reviewers.  It  will  also  help 
to  show  if  the  application  meets  the 
thresholds  and  the  minimum  point 
score  requirement  (50  points),  and 
where  the  strengths  and  wealmesses  in 
a  project  are  located.  Then,  the 
applicant  can  strengthen  the  weaker 
parts  of  a  project  and  use  the  stronger 
parts  as  a  model  for  other  projects. 

Copies  of  the  scoring  sheets  that  will  be 
used  by  HUD  to  evaluate  a  project  are 
available  from  the  FO. 

For  an  application  to  be  considered 
for  rating,  ranking,  and  funding,  all 
threshold  requirements  must  be 
addressed.  After  rating,  the  project  must 
receive  at  least  50  points  to  be 
considered  for  funding. 

(e)  Selection  Criteria  and  Ranking 
Factors 

Each  project  submitted  for  grant 
funding  shall  be  evaluated  using  the 
three  criteria  provided  in  24  CFR 
92.604,  as  more  fully  explained  is 
sections  I.(e)  (1),  (2),  and  (3)  of  this 
NOFA,  below.  See  Figure  1.  The 
complete  rating  and  ranking  process  is 
described  in  detail  at  section  I.(e)(4). 
Remember,  the  HOME  program  is  for 
low-income  and  very  low-income 
persons.  Applicants  should  provide— in 
the  application — the  median  income 
amount  for  the  location  of  the  project. 

If  this  information  is  not  available,  the 
applicant  should  obtain  it  from  the  FO. 

Figure  1.— Indian  Home  Program 
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(1)  Need  and  Design— 40  points 
maximum. 

The  first  of  the  three  criteria  provided 
in  24  CFR  92.604  is:  The  degree  to 
which  the  proposed  project  addresses 
the  housing  needs  of  the  tribe  as 
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identified  in  the  application  and 
through  other  information  available  to 
HUD  in  the  applicaUoa.  and  the  degree 
to  which  the  propoeed  project  is  feuible 
while  maximizing  benefits  to  very  low 
and  low-income  families. 

This  first  criterion  is  divided  into  two 
parts  that  will  be  examined  and 
evaluated  separately: 

(1)  Need — 20  points  maximum.  The 
degree  to  which  the  prqposed  project 
addresses  the  housing  need(s)  of  the 
Indian  tribe  as  identified  in  the 
docummitation  for  the  project  and 
through  other  information  available  to 
HUD.  Tribal  need  must  be  documented. 
This  documentation  should  include 
current  IHA  waiting  lists,  data  on  the 
degree  of  overcrowding,  percent^  of 
population  in  need  of  housing  bawd 
upon  census  data,  etc. 

(ii)  Project  feasibility — 20  points 
maximum.  Project  feasibility  as 
measured  here  is  the  degree  to  which 
the  number  and  size  of  the  proposed 
housing  units  matches  the  need  for  low 
income  housing  identified  in  the 
previous  evaluation  factor.  Examples: 
There  a  match  between  the  size  of  the 
proposed  units  and  the  size  of  units 
needed  by  the  low  income  families  to  be 
housed.  There  is  a  match  between  the 
number  of  proposed  units  and  the 
number  of  families  to  be  housed 
Documentation  for  a  project  must 
demonstrate  that: 

— ^The  proposed  project  is  feasible  for  its 
community  in  terms  of  the  degree  to 
which  it  maximizes  benefits  to  very 
low  and  low-income  members  of  the 
tribe. 

— ^The  proposed  project  shall  provide  a 
sufficient  number  of  units  of  the 
appropriate  size  for  the  need  that  was 
identified. 

— ^The  units  are  suitable  for  occupancy 
(or  shall  be  made  suitable),  and 
— The  units  are  in  compliance  with 
building  code  requirements  (or  shall 
be  brought  into  compliance).  Modular 
and  manufactured  homes  are  eligible 
forms  of  housing. 

(2)  Planning  and  Implementation — 40 
points  maximum. 

The  second  of  the  three  criteria 
provided  in  24  QH  92.604  is:  The 
degree  to  which  the  financial,  legal,  and 
administrative  actions  necessary  to 
undertake  the  proposed  project  have 
been  consider^  and  addressed  in  the 
documentation  for  the  project,  and  the 
degree  to  which  the  applicant  has  the 
administrative  staff  to  successfully  carry 
out  the  project. 

This  section  must  be  concrete  end 
specific  about  the  financial, 
administrative,  and  legal  actions 
necessary  to  carry  out  the  project,  and 


it  must  address  administrative 
capability— existing  or  planned.  The 
applicant  must  demonstrate  that  the 
proposed  project  is  feasible  and  meets 
the  regulatory  affordability 
requirements.  This  evaluation  must 
include  complete  cost  and  revenue 
estimates  for  the  project. 

(i)  Financial — IS  {mints  maximum. 

(ii)  Legal  and  Administrative 
Actions — 10  points  maximum. 

(iii)  Administrative  Staffing — 15 
points  maximum. 

(3)  Leveraging — 20  points  maximum. 

The  third  of  me  three  criteria 
provided  in  24  CFR  92.604  is: 

Leveraging  of  HOME  funds.  This  means 
HOME  funds  attracting  or  bringing  in 
other  dollars.  Leveraging  is  the  degree  to 
which  other  sources  of  assistance, 
including,  but  not  limited  to:  Loans, 
advances,  equity  investments,  interest 
subsidies.  State  funds,  private 
contributions,  and  in-kind  contributions 
are  used  in  conjunction  with  HOME 
funds  to  cany  out  the  pro{K>sed  project. 

Funds  from  all  sources  shall  oe 
documented  by  a  %vritten  commitment 
and  may  be  contingent  on  approval  of 
the  HOME  award.  Resources  shall  be 
counted  only  if  they  are  currently 
available  or  shall  be  available  within  3 
months  of  grant  notification.  The  degree 
to  which  other  sources  of  assistance  are 
used  shall  be  evaluated,  and  points  shall 
be  awarded  based  upon  the  additional 
number  of  dollars  for  assisted  housing 
made  available  by  the  other  sources  of 
assistance  divided  by  the  number  of 
dollars  for  assisted  housing  in  the  grant 
under  this  program. 

(i)  Points  shall  be  awarded  as 
presented  in  Table  1.  For  example, 
when  fifteen  (or  more)  dollars  are  made 
available  by  other  sources  of  assistance 
for  each  one  hundred  dollars  made 
available  by  HC^IE  funds,  the 
maximum  number  of  points  (20)  are 
awarded.  When  five  dollars  are  made 
available  by  other  sources  of  assistance 
for  each  one  hundred  dollars  made 
available  by  HOME  fimds,  ten  points  are 
earned. 


Table  1.— S<x>R(ng  Guide  Leveraging 


Ratio 

Points 

Score 

1. 15%  or  more . . . . 

20 

2. 10%  but  leas  then  15%  . 

15 

3.  5%  but  less  than  10% _ 

10 

4.  Greater  than  0%  but  less 

than  5% _ _ 

5 

5.  None . . . . 

0 

(ii)  Ratio  as  a  {)ercentage  is  computed 
by  dividing  the  number  of  dollars  made 
available  by  other  sources  of  assistance 
by  the  number  of  dollars  made  available 
by  HCHvIE  funds,  and  multiplying  by 
100. 


(iii)  Applicants  must  provide 
documentation  of  the  amoimt  and 
sources  of  additional  funds,  including 
mortgage  insurance,  tribal  fimds,  private 
contributions,  tribal  in-kind 
contributions  directly  related  to  the 
activity  (labor,  material,  and  equipment, 
as  well  as  for  soft  costs,  e.g., 
architectural  and  engineering  costs, 
administrative  costs),  etc.,  which  are  to 
be  used  in  conjimction  with  HOME 
funds  to  carry  out  the  pro{)08ed  project. 

(iv)  In-kina  contributions  must  be 
documented.  Land  already  owned  by 
the  tribe  shall  not  be  counted.  In  the 
case  of  land  donated  by  individuals  or 
entities,  it  shall  be  counted  if  the 
donation  was  contingent  u{)on  the 
receipt  of  the  award.  All  funds,  services, 
and  land  to  be  contributed  must  be 
documented.  Land  value  shall  be 
counted  as  a  contribution  only  to  the 
extent  of  its  appraised  value.  All 
appraisals  shall  be  in  conformance  with 
established  and  generally  recognized 
appraisal  practice  and  procedures  in 
common  use  by  professional  appraisers. 
Donated  services  shall  be  accepted, 
provided:  (1)  The  costs  are 
dwnonstrated  and  determined  necessary 
and  directly  attributable  to  the  actual 
development  of  the  project;  and  (2) 
comparable  costs  and  time  estimates  are 
submitted  that  justify  the  costs 
attributable  to  ffie  donated  services  or 
labor.  Donated  labor  shall  be  valued  at 

a  level  necessary  for  the  woiii  provided 
and  shall  be  assessed  at  the  skill  level 
of  the  individual(s)  providing  the  labor. 

(v)  The  amounts  recognized  as 
leverage  can  include  any  other  Federal 
grant  or  assistance  program.  Loans 
secured  through  mortg6kge  loan 
insurance  programs  (e.g.,  section  248 
mortgage  loan  insurance)  can  be 
recognized  as  leverage. 

(4)  Application  Review. 

(i)  Eligibility,  Technical  Deficiencies, 
and  Threshold.  Upon  receipt  of  the 
application,  the  FO  shall  note  the  date 
and  time  and  provide  written 
acknowledgement  to  the  applicant 
indicating  Uie  date  and  time  the 
application  was  received.  If  the 
applicant  proposes  to  involve  the  IHA, 
the  IHA  must  not  have  been  disqualified 
for  funding  of  new  projects,  as 
determined  in  accordance  with  24  CFR 
905.135.  Each  application  will  be 
screened  at  the  FO  for  eligibility  and 
technical  deficiencies.  For  the  project  to 
be  considered  further,  the  applicant 
must  be  eligible  and  the  application 
must  have  no  technical  deficiencies.  If 
the  applicant  fails  to  submit  certain 
technical  items,  or  the  application 
contains  a  technical  mist^e,  such  as  an 
incorrect  signatory  or  the  involvement 
of  a  disqualified  IHA,  the  FO  shall 


IIIOS 


Federal  Regnter  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Notices 


notify  the  applicant  in  writing  that  the 
applicant  Hm  edditkmel  time  to  submit 
the  miming  item  or  correct  the  techtnical 
mi  stoke.  The  FO  must  receive  the 
correction  within  14  celmdardays  from 
the  date  of  issuance  of  the  HUD 
notification  letter.  If  the  FO  does  not 
receive  the  missing  or  corrected  item 
within  the  required  time  period,  the 
application  shall  be  iireligible  for  further 
processing.  Completeness  will  bo 
determine  by  the  FO  as  to  whether  the 
application  includes  all  the  items, 
properly  prepared  and  executed, 
identified  in  the  Checklist  of 
Application  Submission  Requirements. 
I’ollowing  screening  for  and  correction 
of  technical  deficiencies,  the  application 
will  be  nn  iewed  by  the  FO  to  determine 
whether  the  application  includes  all  the 
items  identified  as  threshold 
requirements  under  the  Threshold 
Requirements  heading.  No  rating  or 
point  scoring  shall  be  done.  Therefore, 

1 0  review  does  not  include  determining 
whether  the  application  meets  the 
minimum  point  score  requirement. 

After  these  FO  reviews,  each  application 
which  has  no  technical  deficiencies  and 
passes  threshold  will  be  sent  with  the 
FO  checklist  by  the  FO  to  the  natiuuai 
panel  for  rating  and  rankii^. 

Cii)  Rating  and  Ranking.  There  will  be 
a  single  national  rating  and  ranking  of 
projects. 

The  reviewer  should  use  as  a  guide 
Figure  Z. — Rating  Form  for  Indian 
HOME  Grant  Applications,  below,  to 
roll-up  the  scores  for  each  of  the 
selection  criteria. 

Figure  2. — Rating  Form  for  Indian  HCA4E 
C>rant  Applications 

Applicant - 
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(A)  Merged  Ranking.  After  the 
projects  hum  all  applicants  have  been 
rated,  their  scores  will  be  assembled  in 
a  single,  merged  list  of  scores  for  alt 
rated  projects. 

(B|  Computation.  Scores  for  ranking 
shall  be  carried  out  to  two  decimal 
places  (e.g.,  12.34). 

(C)  Selection.  The  ranking  process 
shall  produce  an  ordered  list  of  projects 
that  may  tecetve  funding.  The  oHer  is 
established  by  the  num^  of  points  the 
project  received  in  the  rating  process. 
The  threshold  for  further  consideration 
shall  be  50  out  of  100  points.  Project 
applications  scoring  h^er  than  50 
points  shall  be  set  aside  as  non- 
responsive  and  ineligible.  After  rating 
and  ranking,  HUD  Indian  field  offices 
will  perform  an  environmental  review 
of  applications,  and  applications  may  be 
re-ranked  or  disqualified  on  the  basis  of 
the  environmental  review.  Of  the 
qualifying  applications,  the  project  with 
the  highest  ranking  after  environmental 
review  shall  be  funided  first,  the  next 
highest  shall  be  funded  second,  and  so 
on.  continuing  through  all  the  projects 
that  have  met  the  threshold  requirement 
or  until  the  funds  are  exhausted. 

fD)  Tie  Breaker.  When  rating  results 
in  a  tie  among  projects,  projects  shall  be 
approved  in  the  fotlowina  order: 

(1)  Those  that  can  be  fully  funded 
over  those  that  cannot  be  fully  funded. 

(2)  Projects  that  benefit  the  most  very 
low  and  low^income  persons. 

(3)  Projects  that  benefit  the  highest 
percentage  of  the  total  population  of  the 
tribe. 

11.  Appiicalioii  Process 

(a)  Application  Packages.  An 
application  kit.  including  Application 
Form  424  may  be  obtain^  from  any 
Indian  FO  listed  in  Appendix  1. 

(h)  Submittal  of  Complete 
Application.  Completed  applications 
must  be  submitted  to  the  Indian  FO 
having  jurisdiction  for  the  applicant  at 
the  address/location  listed  at  Appendix 
1.  The  application  shall  be  submitted  on 
Form  424  and  ^all  be  accompanied  by 
all  the  legal  and  administrative 
attachments  required  fay  the  form. 

(c)  Applicaticat  Due  Lktte.  An 
applicant  may  submit  an  applicant  for  a 
project  at  any  time  after  the  Publication 
Date  of  this  NOFA,  to  the  Indian  FO 
having  jurisdiction  over  the  applicant 
on  or  before  3:15  P.M.  FO  local  time, 
July  15, 1993.  This  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 


applicants,  the  Department  shall  treat  as 
ineligibie  for  consideration  any 
application  that  ia  receirad  af^  tha 
deadline.  Applicanta  riiould  taka  this 
practice  into  aocoont  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipat^  dSlays  or  othw 
delivery-related  problems.  Facsimile  - 
(’TAX’*)  cc^ues  shall  not  be  accepted. 

m.  Checklist  of  AjqiKcation 
Sabmissiott  RaqttkoKMBls 

Each  application  must  contain  the 
following: 

(a) _ Component  that 

addresses  the  Comprehensive  Approach 
For  Expanding  The  Supply  Of 
Affordable  Housing  thrnriiokL  Indian 
tribes  are  not  raquhed  to  submit  a 
Comprahansive  Housing  Affordability 
Strategy  (CHAS).  a  Trib^  Housing  PIw. 
or  a  bousing  strategy  to  receive  HOME 
funds.  However,  the  application  must 
demonstrate  how  the  proposed  project 
will  contribute  to  a  comprdhensive 
approach  for  expanding  the  supply  of 
affordable  housing  for  members  of  the 
Indian  tribe. 

Cbl _ Component  that 

addresses  the  summary  description  of 
the  proposed  project  threshold. 

(cj _ Components  that  address 

the  selection  criteria  thresholds.  The 
applicant  must  provide  a  narrative  and 
supporting  documentation  that  are 
responsive  to  the  selection  criteria  of 
sections  L(eKl).  (2).  and  (3)  of  this 
NOFA.  This  inicludes,  but  is  not  limited 
to,  a  description  of  how  the  HOME 
funds  shall  be  used,  and  the  various 
kinds  of  information  that  are  necessary 
in  order  to  apply  the  selection  criteria 
and  rating  factors. 

(d)  _ Standard  Form  424, 

Application  for  Federal  Assistance. 
Complete  side  one  only. 

(e)  _ ^HUD  Form  4122, 

Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages.  Project  Summary. 

(f)  _ ^HUDForm  4123, 

Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages.  Cost  Summary. 

(g)  _ ^HUD  Form  4125, 

Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages.  Implementation  Schedule. 

(h)  _  Project  location  map. 

(i)  _ ^HUD  Form  2880, 

Applicant/Recipient  Disclosure/Updato 
Report. 

(j)  The  following  certificatrons: 

(1) _ certification  that  the 

applicant  shall  comply  with  the 
acquisition  and  relocation  requirements 
of  the  Uniform  Relocation  Assistance 
and  Reel  Property  Acquisition  Policies 
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Act  of  1970,  as  amended,  implementing 
regulations  at  49  CFR  part  24  and  the 
reouirements  of  section  02.634. 

12) _ A  certification  that  the 

applicant  shall  use  HOME  funds  in 
compliance  with  all  the  requirements  of 
24  Qlt  part  92,  the  HOME  investment 
partnerships  program  interim  rule. 

(3)  Drug-free  workplace.  The 
certification  with  regard  to  the  drug-free 
workplace  required  by  24  CFR  part  24, 
subpart  F  and  appendix  C. 

(4)  _ Deoarment.  The 

certification  that  neither  the  applicant 
nor  its  principals  are  presently  excluded 
from  participation  in  any  HUD 
programs,  as  required  by  24  CFR  part 
24,  appendix  A. 

IV.  Other  Matters 

(a)  Environment.  A  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

(b)  Energy.  Utility  expenses  place  a 
heavy  burden  on  Indian  housing  and 
often  cause  abandonment.  Applicants 
are  encouraged  to  address  this  problem 
in  applications  for  funding.  24  CFR 
92.621:  "Newly  construct^  housing 
must  meet  the  current  edition  of  the 
Model  Energy  Code  published  by  the 
Council  of  American  Building  Officials. 
Substantially  rehabilitated  housing  must 
meet  the  cost-effective  energy 
conservation  and  effectiveness 
standards  in  24  CFR  part  39."  See  also 
24  CFR  905.250(b)  and  24  CFR 
85.36(b)(7). 

(c)  Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  contained  in  this  NOFA 
shall  not  have  substantial  direct  effects 
on  states  or  their  political  subdivisions, 
or  the  relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order.  The  NOFA  is  limited  to  providing 
funds  to  Indian  tribes  in  accordance 
with  a  program  to  expand  the  supply  of 
affordable  housing. 

(d)  Family  Impact.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606,  the  Family,  has 


determined  that  the  provisions  of  this 
NOFA  have  the  potential  for  indirect, 
although  positive,  impact  on  family 
formation,  maintenance  and  general 
well-being  within  the  meaning  of  the 
Order.  The  NOFA  provides  funds  to 
Indian  tribes  in  accordance  with  a 
program  to  expand  the  supply  of 
affordable  housing.  To  the  extent  that 
housing  for  families  is  increased,  the 
impact  on  the  family  is  indirect  and 
beneficial.  Accordingly,  no  further 
review  is  considered  necessary. 

(e)  Section  102  of  the  HUD  fle/orm 
Act.  Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
disclosures: 

Documentation  and  public  access 
requirements.  HUD  shall  ensiire  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  shall  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  shall 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  shall  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
documentation  and  public  access 
reouirements.) 

Disclosures.  HUD  shall  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
shall  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — ^both  applicant 
disclosures  and  updates — shall  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  F^eral  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(f)  Section  103  of  the  HUD  Reform 
Act.  HUD’s  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  on  May  13, 1991  (56  FR 


22088)  and  became  effective  on  June  12. 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  mnding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-fr«e 
number.)  The  Office  of  Ethics  shall 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well. 

(g)  Section  112  of  the  HUD  Reform 
Act.  Section  13  of  ffie  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particuleuly  the  examples  contained  in 
Appendix  A  of  the  rule.  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  ^m  the  local  HUD 
office. 

(h)  Monitoring.  (1)  HUD  Monitoring. 
HUD  Monitoring  will  bo  in  accordance 
with  the  provisions  at  24  CFR  92.650, 
Performance  Reviews. 

(2)  Grantee  Reports.  Grantees  must 
submit  performance  reports  in 
accordance  with  24  CFR  92.649. 

(3)  Certifications.  HUD  monitoring 
will  continue  until  the  grant  funds  are 
expended  and  the  project  is  complete. 
After  that,  HUD  will  rely  upon  an 
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annual  statement  from  the  grantee — 
throughout  the  required  period — which 
affirms  that  the  project  continues  to 
meet  affordability  requirements. 

AuUiority:  42  U.S.C  3535(d)  and  12701- 
12839. 

Dated;  February  8. 1993. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Appendix  1. — List  of  Indian  Field 
Offices 

Region  V — Chicago 

Office  of  Indian  Proems,  HUD,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60606-3507,  312-353-1282  or  1-800-735- 
3239,  TDD  Numbers;  1-800-927-9275, 
312-886-3741 
Region  VI — Oklahoma 
Indian  Programs  Division,  HUD,  Murrah 
Federal  Building,  200  N.W,  5th  Street, 
Oklahoma  City,  Oklahoma  73102-3202, 
405-231-4101,  TDD  Numbers;  405-231- 
4181,405-231-4891 
Region  Vill — Denver 

Office  of  Indian  Programs,  HUD,  Executive 
Tower  Building,  1405  Curtis  Street, 

Denver,  Colorado  80202-2349,  303-844- 
2963,  TDD  Number;  303-844-6158 
Region  IX — Phoenix 
Office  of  Indian  Programs,  HUD,  Two 
Arizona  Center,  400  North  Fifth  Street, 

Suite  1650,  Phoenix,  Arizona  85004-2360, 
603-379-4156,  TDD  Number;  602-379- 
4461 

San  Francisco,  Office  of  Indian  Programs, 
HUD,  450  Golden  Gate  Avenue,  8th  Floor, 
Box  36003,  San  Francisco,  CA  94102-3448, 
415-556-9200  TDD  Number;  415-556- 
8357 

Albuquerque,  Office  of  Indian  Programs. 

HUD,  P.O.  Box  1128, 421  Gold  Street. 

Room  304,  Albuquerque,  NM  87103,  505- 
766-1372,  TDD  Number;  None 
Region  X — Seattle 

Office  of  Indian  Programs,  HUD,  Seattle 
Federal  Office  Building,  909  First  Avenue. 
Suite  200,  Seattle.  WA  98104-1000,  206- 
220-5270,  TDD  Number;  None 
Region  X — Anchorage 

Indian  Housing  Division,  HUD,  701  C  Street, 
Box  64,  Anchorage,  Alaska  99513-7537, 
907-271-4170,  TDD  Number;  907-271- 
4328 

Appendix  2. — Summary  of  1992  Act 
Amendihents 

The  Housing  and  Community  Development 
Act  of  1992  amended  several  provisions  of 
the  HOME  statute.  The  following  sections  of 


the  1992  Act  that  directly  affect  the  operation 
of  the  HOME  program  were  effactive  upon 
enactment  (O^oto  28, 1992)  and  are 
applicable  to  grants  awarded  under  this 
NOFA.  Conforming  changes  will  be  made  to 
the  regulations. 

Section  204. — Policies  and  Preferences  Rules 
The  law  eliminates  the  requirement  that 
tenants  assisted  with  HOME  tenant  based 
assistance  be  on  the  Section  8  waiting  list; 
tenant-based  rental  assistance  may  be 
provided  to  low-  and  very  low-income 
families  in  accordance  with  written  policies 
and  criteria  that  are  “reasonably  related  to” 
preference  rules  established  under  section 
6(c)(4)(A)  of  the  Housing  Act  of  1937. 

(Note;  the  effect  is  to  require  70%  of  the 
families  assisted  with,  rental  assistance  to 
meet  a  federal  preference.) 

Section  205. — Use  of  Home  Funds  for 
Homeless  Assistance 
Permanent  housing  for  di.sabled  homeless 
persons,  transitional  housing  and  single- 
room  occupancy  housing  are  included  in  the 
definition  of  “affordable  housing.” 

(Note;  the  effect  is  to  add  transitional 
housing  as  an  eligible  activity;  all  permanent 
housing  and  SRCfe  are  cxurently  eligible 
under  &e  HOME  regulation.) 

Section  208. — Affordable  Housing 
Rental  housing  shall  qualify  as  affordable 
if  the  rents  are  not  greater  than  (i)  the  Fair 
Market  Rent  for  comparable  units  or  (ii)  a 
rent  that  does  not  exceed  30  percent  of  the 
adjusted  income  of  a  family  at  65  percent  of 
median  income  for  the  area,  adjusted  for  the 
number  of  bedrooms  in  the  unit. 

(Note:  This  adjustment  replaces  the 
adjustment  for  smaller  and  larger  families, 
but  should  have  no  effect  on  the  program 
because  the  Department  has  provided  rents 
based  on  bedroom  size.) 

Tenants  who  occupy  HOME-assisted 
housing,  who  no  longer  qualify  as  low- 
income  because  of  increases  in  their  income 
shall  pay  as  rent  the  lesser  of  30  percent  of 
the  family's  adjusted  monthly  income,  as 
recertified  annually,  or  “the  amount  payable 
by  the  tenant  under  State  or  local  law.” 

(Note;  Only  underlined  section  is  new.)  For 
rental  housing  with  Low  Income  Housing 
Tax  Credits  and  for  units  under  local  rent 
controls,  when  a  tenant's  income  increases, 
that  tenant's  rent  will  not  have  to  be  adjusted 
to  30  percent  of  the  family's  income. 

Rental  housing  must  remain  affordable,  as 
outlined  in  24  CFR  92.614,  except  "upon 
foreclosure  by  a  lender,  (or  upon  other 
transfer  in  lieu  of  foreclosure),  if  such  action 
recognizes  the  legal  rights  of  public  agencies, 
nonprofits,  or  others  to  take  actions  that 
would  not  avoid  termination  of  low-income 


affordability  in  the  case  of  foraclosure  or 
transfer  in  lieu  of  ftneclosure,  and  is  not  for 
the  purpose  of  avoiding  low-incmne 
affordability  restrictions.” 

Section  209. — Homeownership  Resale 
Restrictions 

An  Indian  tribe  grantee  nuy  meet  the 
resale  restrictions  created  in  the  original  law, 
“or  recaphire  its  HOME  investment,  provided 
it  uses  the  recaptured  funds  to  assist  other 
persons  in  accordance  with  the  requirements 
of  this  subsection  (in  other  words,  to  assist 
first-time  homebuyers),  except  where  there 
are  not  net  proceeds  or  where  the  net 
proceeds  are  insufficient  to  repay  the  full 
amount  of  the  assistance.” 

(Note:  For  Indian  tribes  who  choose  this 
option,  the  subsidy  technique  used  must 
permit  the  recapture  of  the  HOME  subsidy 
amount,  in  whole  or  in  part,  during  the 
period  of  affordability,  although  the  subsidy 
amount  could  be  forgiven  at  the  end  of  the 
period.) 

Section  219. — Eligibility  of  Manufactured 
Home  Owners  as  First-Time  Homebuyers 

The  definition  of  “first-time  homebuyer”  is 
amended  such  that  “an  individual  shall  not 
be  excluded  from  consideration  as  a  first¬ 
time  homebuyer  imder  this  paragraph  on  the 
basis  that  the  individual  owns  or  owned,  as 
a  principal  residence  during  such  3-year 
period,  a  dwelling  unit  whose  struchue  is — 

(i)  Not  permanently  affixed  to  a  permanent 
foundation  in  accordance  with  local  or  other 
applicable  regulations,  or 

(ii)  Not  in  compliance  with  State,  local,  or 
model  building  codes,  or  other  applicable 
codes,  and  cannot  be  brought  into 
compliance  with  such  codes  for  less  than  the 
cost  of  constructing  a  permanent  structure.” 

This  second  provision  has  wider 
application  beyond  owners  of  manufachired 
housing  and  applies  to  individuals  living  in 
units  not  meeting  applicable  standards  which 
can  not  be  rehabilitated  cost-effectively  as 
described  in  (ii)  in  the  document  judgment 
of  the  Indian  tribe. 

(FR  Doc.  93-39917  Filed  2-22-93;  8;45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(FRL-4591-8] 

RIN2060-A058 

Economic  Incentive  Program  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking; 
Notice  of  public  hearing. 

SUMMARY:  This  action  proposes  rules  for 
economic  incentive  programs  (EIP’s) 
which  either  may  or  must  be  adopted  by 
States  for  certain  ozone  (O3)  and  carbon 
monoxide  (GX))  nonattainment  areas 
upon  the  failure  of  a  State  to  submit  an 
adequate  showing  that  an  applicable 
reasonable  further  progress  (RFP)  or  a 
specific  emissions  reductions  milestone 
has  been  met  (in' serious,  severe,  and 
extreme  O3  and  serious  CO 
nonattainment  areas),  or  upon  the 
failure  of  a  serious  CO  nonattainment 
area  to  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  CO. 
Under  the  Clean  Air  Act  as  amended  in 
1990  (Act),  the  EPA  is  required  to 
promulgate  final  EIP  rules  for  stationary, 
area,  and  mobile  sources  by  November 
15, 1992;  this  action  is  an  initial  step  in 
that  process.  The  provisions  of  these 
proposed  rules  are  abo  beii^  proposed 
as  guidance  for  discretionary  SIP'S  thA 
any  State  may  choose  to  adopt  for  any 
criteria  pdlkdantasas^Uoitly  aMcwi^ 
for  in  the  Act.  The  Agency  views  this 
proposed  action  as  an  opportunity  to 
encourage  the  development  and  early 
implemenftatiensf  appsopnate  Eff’s.  fai 
so  doing,  fhe  Agency  hopes  this 
propos^  rule  and  guidance  will 
stimulate  the  adoption  of  incentive- 
based,  innovative  programs,  where 
appropriate,  that  will  assist  States  in 
meeting  air  quality  management  goals 
through  flexible  approaches  which 
allow  for  less  costly  control  strategies, 
and  which  provide  stronger  incentives 
for  the  development  and 
implementation  of  innovative  emissions 
reductions  technology. 

OATES:  Written  comments  on  the 
proposed  EPA  action  must  be  received 
by  the  EPA  at  the  address  below  on  or 
before  April  26, 1993.  A  public  hearing 
will  be  held  in  the  Research  Triangle 
Park.  NC.  area,  unless  there  are  no 
requests  for  such  a  public  hearing. 
Specific  details  will  be  published  in  a 
separate  Fed«‘al  Register  notice. 
Requests  to  present  oral  testimony 
should  be  received  on  or  before  March 
12. 1993. 


AOORE88eS:'Gonments  should  be 
BMiled  (in  duplicate  if  possfcle)  to:  EPA 
Central  Docket  Section,  Sou£h 
Conference  Center,  room  4,401  M 
Street,  SW.,  Washington,  DC,  20460. 
DOCKET:  The  public  docket  for  this 
action,  A-91-56,  is  availabb  for  public 
inspection  and  copying  betwawi  4  « jn. 
and  4  p.m.,  Monday  through  Fridey,  el 
the  address  listed  below.  A  reasonable 
fee  for  copying  may  be  charged. 

FOR  FURTHER  INFORMATION  COWMCT:  Mr. 
Willis  P.  Beal,  U.S.  EPA.  MD-12. 
Research  Triangle  Park.  North  Ceratina 
27711,  telephone  (919)  541-6667. 
Persons  interested  in  attendii^the 
public  hearing  or  wishing  to  present 
oral  testimony  should  contact  Mz. 
Michael  Sink,  Pacific  Envkmmental 
Services,  Inc.,  5001  So^i  lifiami  BWd. 
P.O.  Box  12077  Reseach  TriengleFark, 
North  Carolina  27709-2077.  (Sl«  941- 
0333  or  via  telefax  at  (919)  941-0S34. 
SUPPLEMENTARY  INFORMATON:  The 
contents  of  today’s  preamble  ere  lieted 
in  the  following  outline: 

I.  Background  and  Purpose 

A.  Introduction 

B.  Overview 

-C  Principles  and  Regulatory  Etaments 
IL  Sannaiy  ofPaeposed  Rules  end  GuidaBoe 

A.  Applicabifity 

B.  Definitions 

Q  State  Program  Election  apd  .Submittal 

D.  State  Prc^ram  Requirements 

E.  Use  of  Prqgrani  Revenues 

VL  DiscuKian  of  Aoposed  Rules  and 
Guidance 

A.  AppUcability 

B.  Definritions 

C.  State  Program  Election  and  Sobmittal 
O.  .State  Ariyam  Requirements 

E.  Use  oT  Program  Revenues 

IV.  OncessieeAf Issues 

A.  PmgEBn  GmIs 

B.  Interface  With  RACT  Requirements 
C  Program  Baseline 

D.  Emission  Quantification 

E.  Monitoring,  Recordkeeping,  Rcportiag 

F.  SIP  Creditability 

G.  Audit/Reconciliation  Procedures 

H.  Penalties  for  Noncompliance 

I.  Interface  With  Existing  Emisstoe  Trading 
Policies 

V.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

VI.  Administrative  Requirements 

A.  Executive  Order  12291 

B.  Paperwork  Reduction  Act 
C  Regulatory  Flexibility  Act 

1.  Background  and  Purpose 

A.  Introduction 

The  Act.  as  amended  in  Ism,  broadly 
encourages  the  use  of  incentive^sed 
approaches  to  control  air  pdBution.  This 
encouragement  is  reflected  not  only  in 


the  title  IV  add  rain  program,  but  also 
in  the  title  I  general  provisions  for  State 
and  Federal  implementation  plans  for 
achieving  the  NAAQS  for  criteria 
pollutants,  as  well  as  in  the  provisions 
for  certain  Federal  O3  measures.  In  title 
I,  incentive-based  approaches  are 
encouraged,  and.  in  certain  cases, 
mandated  through  the  use  of  what  has 
been  termed  an  “economic  incentive 
program."  Today’s  notice  proposes  rules 
and  guidance  for  EIP’s  adopted  by  the 
States  pursuant  to  title  I  of  the  Act. 

The  Agency  views  this  proposed 
action  as  an  opportunity  to  encourage 
and  provide  guidance  on  the  early 
implementation  of  appropriate 
ifiacretionary  EIP’s,  as  well  as  to  provide 
mandated  rules  for  use  by  States  after 
certain  spedfic  failures  occur.  The 
Agency  hopes  that  this  guidance  will 
stimulate  the  early  adoption  of 
innovative,  incentive-based  approaches, 
where  appropriate,  that  will  assist  the 
States  in  avoiding  such  failures,  meeting 
long-term  milestones  and  goals,  and 
lowering  the  cost  of  attaining  and 
maintaining  the  NAAQS.  Tlmugh  this 
adion,  the  Agency  intends  to  encourage 
the  development  of  EIP’s  which  increase 
flexibility  and  stimulate  the  use  of  less 
costly  strategies,  as  well  as  provide 
stronger  incentives  for  development  and 
implementation  of  innovative  emissions 
redudions  technology  and  strategies 
beyond  those  specifically  mandated 
tbxough  State  and  Federal  standards  and 
regulations.  However,  the  Agency 
believes  that  EIP’s  must  also  meet  the 
standards  of  accountability  and 
enforceability  ciurently  found  in 
traditional  regulatory  programs. 

B.  Overview 

Today’s  notice  proposes  rules  for 
EIP’s  which  may  be  adopted  by  an 
authorized  governing  body,  including 
States,  local  governments,  and  Indian 
governing  bodies  (henceforth  State),  for 
certain  O3  and  CO  nonattainment  areas 
pursuant  to  sedions  182(g)(3),  182(g)(5), 
187(d)(3),  and  187(g)  of  the  Ad.  These 
sedions  mandate  for  certain  areas,  and 
ifalBstify  as  one  of  three  options  for 
oaitsin  other  areas,  the  use  of  EIP’s  in 
certain  cases.  An  EIP  is  mandated  upon 
the  failure  of  a  State  to  submit  an 
adequate  demonstration  showing  that 
the  area  has  met  applicable  milestones 
for  RFP  in  extreme  O3  nonattainment 
areas  (section  182(g)(5)).  An  EIP  is 
identified  as  one  of  three  options  upon 
sudi  failure  in  serious  and  severe  O3 
nonattainment  areas  (sedion 
l€2lg)(3)) '.  Further,  an  EIP  is  also 


'  The  other  two  options  are  to  have  the  area 
reclassified  to  the  next  higher  classification  and  to 
implement  specific  additional  measures  adequate . 
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mandated  upon  the  failure  of  a  State  to 
submit  a  milestone  demonstration 
showing  adequately  that  the  area  has 
met  a  required  specific  emissions 
reductions  milestone,  or  to  attain  the  CO 
NAAQS  in  serious  GO  nonattainment 
areas  (section  187(d)(3).  187(g)). 

Section  182(g)(4)(A)  of  the  Act 
requires  that  EBP's  adopted  by  States 
pursuant  to  the  sections  of  the  Act  cited 
above,  characterized  in  today’s  notice  as 
statutory  EIP’s,  be  consistent  with  the 
Agency’s  final  rules  for  EIP’s.  This 
section  also  requires  that  such  EIP’s  be 
nondiscriminatory  with  regard  to 
applicable  laws  regarding  interstate 
commerce.  In  addition,  section 
182(g)(4)(B)  imposes  constraints  on  bow 
any  revenues  generated  by  such 
programs  shall  be  used,  llie  scope  of  the 
EIP  rules  includes  programs  which  may 
be  adopted  for  “reducing  emissions 
horn  permitted  stationary  sources,  area 
sources,  and  mobile  sources.’’ 

Other  sections  of  title  I  also  explicitly 
allow  for  EIP’s  to  be  included  as 
provisions  in  SIP’s  in  general  (section 
110(a)(2)(A)),  as  well  as  specifically  in 
nonattainment  area  SIP’s  (section 
172(c)(6)).  Economic  incentives  are 
allowable  in  Federal  implementation 
plans  (FIP’s),  by  definition  (section 
302(y)),  and  in  Federal  63  measures 
through  the  system  of  regulations  for 
control  of  emissions  horn  consumer  or 
commercial  products  (section  183(e)(4)). 
Today’s  proposal  serves  as  the  Agency’s 
interim  guidance  for  EIP’s  adopted  by 
States  pursuant  to  the  sections  of  the 
Act  relating  to  general  SIP  provisions, 
characterized  in  today’s  notice  as 
discretionary  EBP’s,  until  final  guidance 
is  issued  in  conjunction  with  the  final 
EIP  rules.  Discretionary  EIP’s  may  be 
adopted  for  any  criteria  pollutant  in 
both  nonattainment  and  attainment 
areas. 

C.  Principles  and  Regulatory  Elements 

The  rules  and  guidance  proposed  in 
today’s  notice  are  broadly  applicable  to 
any  type  of  statutory  or  discretionary 
EIP.  The  proposal  requires  that  EIP's 
submitted  for  approval  to  the  EPA  as 
part  of  a  SDP  for  a  nonattainment  area 
contain  design  features  that  will  ensure 
that  the  program  will  not  interfere  with 
other  requirements  of  the  Act,  and  that 
emissions  reductions  credited  to  the 
program  will  be  quantifiable;  consistent 
with  SEP  attainment  and  RFP 
demonstrations;  surplus  to  reductions 
required  by,  and  credited  to,  other 
implementation j)lan  provisions  to 
avoid  double  counting  of  reductions; 
enforceable  at  both  the  State  and 


. .  to  meet  the  next  milestone  as  provided  in  the 
applicable  contingency  plan. 


Federal  levels:  and  permanent  within 
the  timeframe  specified  by  the  program. 
However,  the  Agency  does  not  intend  to 
limit  flexibility  and  innovation  beyond 
those  constraints  that  are  necessary  to 
meet  these  requirements. 

The  proposal  identifies  key  program 
provisions  which  must  generally  be 
included  to  ensure  that  the  above 
requirements  will  be  met.  Adequate 
program  designs  will  generally  include 
the  following  elements:  A  clearly 
defined  purpose  and  goals,  and  an 
incentive  mechanism  that  can  be 
rationally  related  to  accomplishing  the 
goals;  a  clearly  defined  scope,  which 
identifies  afiected  sources  and  assures 
that  the  program  will  not  interfere  with 
any  other  applicable  Federal  regulatory 
requirements;  a  program  baseline  from 
which  projected  program  results  (e.g., 
quantifiable  emissions  reductions)  can 
Ira  determined;  credible,  workable, 
replicable  procedures  for  quantifying 
emissions  and/or  emission-related 
parameters,  as  appropriate;  source 
requirements,  including  those  for 
monitoring,  recordkeeping,  and 
reporting  (MRR),  that  are  consistent 
with  specified  quantification  procedures 
and  allow  for  compliance  certification 
and  enforcement;  requirements  for 
projecting  program  results  and  dealing 
with  uncertainty:  and  an 
implementation  schedule, 
administrative  system,  and  enforcement 
provisions  adequate  for  ensuring 
Federal  and  State  enforceability  of  the 
program.  All  EIP’s  for  which  SIP  credit 
is  t^en  in  attainment  and  RFP 
demonstrations  must  include  additional 
elements,  such  as  audit  procedures  to 
evaluate  program  implementation  and 
track  results,  and,  in  certain  cases, 
reconciliation  procedures  to  trigger 
corrective  or  contingency  measures  to 
make  up  any  shortfall  between  projected 
emissions  reductions  and  emissions 
reductions  actually  achieved  in  practice. 

The  proposal  is,  of  necessity,  general 
in  nature  with  regard  to  criteria  for 
designing  adequate  program  elements. 
This  generality  arises  due  to  the  large 
variety  of  EIP  types  and  designs  which 
may  be  submitted  and  the  Agency’s  goal 
of  encouraging  creativity  and  innovation 
on  the  part  of  the  States  developing 
such  programs.  There  are  three  broad, 
highly  interrelated  aspects  of  any 
program  design  that  significantly  afiect 
the  approveability  of  an  EIP:  How  the 
EBP  relates  to  other  SIP  provisions,  the 
level  of  certainty  in  quantifying 
emissions  and  projecting  Eff  results, 
and  the  nature  and  extent  of  MRR 
requirements  for  enabling 
determinations  of  compliance.  Today’s 
proposal  reflects  the  Agency’s  current 
view  that  the  standard  of  adequacy  for 


any  one  of  these  aspects  is,  to  some 
degree,  a  function  of  the  way  in  which 
the  other  two  aspects  are  addressed  in 
any  given  program  design.  The  Agency 
antidpates  preparing  additional 
guidance  on  adequate  program  design  as 
it  gains  experience  with  EBP’s,  partly 
through  ongoing  program  evaluation 
studies  and  partidpation  in  feasibility 
and  demonstration  projects. 

Descriptions  of  a  broad  range  of 
incentive  strategies  which  exemplify 
potential  EIP’s  are  appended  to  ^e 
proposal.  These  descriptions  identify 
key  provisions  which  distinguish  the 
different  model  program  types.  These 
examples  are  general  in  natiue,  so  as  to 
avoid  limiting  innovation  on  the  part  of 
the  States  in  developing  programs 
tailored  to  individual  State  needs.  The 
EPA  is  currently  preparing  support 
documents  which  will  survey  a  wide 
range  of  EIP’s  that  have  actually  been 
implemented,  as  well  as  programs  in  the 
design  stage.  The  EPA  has  also  issued 
information  and  guidance,  as  required 
by  section  108(0(1)(A)  of  the  Act, 
regarding  the  formulation  and  emissions 
reductions  potential  of  various 
transportation  control  measures 
(TCM’s).2 

The  EPA  is  also  preparing  guidance 
on  the  generation  of  emissions 
reductions  credits  (ERC’s)  from  mobile 
source  control  programs.  This  guidance 
will  take  two  forms:  Generic  guidance 
on  the  generation  of  ERC’s  from  any 
“surplus’’  mobile  source  control 
program,  and  more  detailed  descriptions 
of  the  types  of  data  required  and 
analytical  frameworks  that  can  be 
employed  to  design  approvable  mobile 
source  control  programs  such  as  vehicle 
scrappage,  clean  fuel  conversions,  and 
others.  Both  the  generic  and  the  more 
specific  guidance  will  elaborate  on  the 
procedures  that  will  need  to  be  followed 
to  generate  approvable  ERC’s.  Those 
procedures  will  be  consistent  with  the 
rules  and  guidance  set  forth  in  this 
document. 

The  EPA  intends  that  today’s  proposal 
be  consistent  with  other  related  rules 
and  policies,  either  in  place  or  under 
development,  such  as  the  Title  V 
operating  permits  rules,  the  title  VII 
rules  for  enhanced  monitoring  and 
compliance  certification,  general 
guidance  on  the  implementation  of  title 
1,  and  policies  on  emission  trading. 


^  Further  information  on  potential  TCM's  and 
other  mobile  source  measures  is  also  contained  in 
a  staff  memorandum.  "Preliminary  Mobile  Source 
Economic  Incentive  Program  Strategies,"  from  P. 
Okurowski  to  P.  Lorang.  March  30, 1992.  which  is 
available  in  the  docket. 
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II.  Summary  of Prapoaed  ftules  and 
Guidance 

A.  AppiicabrMty 

The  nikspniposedim  today’s  aotioe 
apply  to  uy  statutory  QP  submitted  io 
the  K  a  SUP  revKiun  lb)  ocBxtply 

with  BBCtiaaB  182^(3},  t82{g)l5i, 
IST'^dK^  ar  lATigluf-^  Act,  a^ioh 
either  may  or  nmct  be  adopted  by  States 
upon  the  failure  xda  Slate  aithar  to  maet 
or  to  guhinit  Bn  adequate  showing  that 
an  applicable  £EP  or  a  ayecific 
emissions  seductions  milestone  has 
been  met  Tin  serious,  severe,  and 
extreme  Oj,  and  serious  CO 
nonattainment  areas9.  or  upon  the 
failure  of  a  . serious  CO  nonattainment 
area  to  attain  the  NAAQS  fer  GO.  The 
provisions  contained  in  Ihese  pro|>osed 
rules,  except  as  explicitly  exempted, 
also  serve  as  the  Agency's  interim 
policy  guidance  on  any  discreltiDnary 
EIP’s  submitted  as  SIP  reviaons. 

B.  Defiaitiens 

OoRsietent  widt  eectien  192TgK4')(A^ 
of  the  Act,  ifoT  purposes -of  today's 
nileinakiDg,  is  deiKned  to  mean  a 

program  which  may  include  ’‘Slate 
established  eaaission  Iee6<ir  a  ai 

marketable  permits,  or  a  system  of  State 
fees  on  sale  or  manufactute  of  {iroducts 
the  use  of  which  contributes  to  O3 
formaiion,  nr  any  ceabiDaliQn  of  the 
foregoiitg  or  other  similar  maasiuas.  In 
addition,  the  Act  expands  this 
definition  to  include  any  of  the  TCM’s 
identified  in  section  lOBff)  of  the  Act. 

C  Slate  Program  Eiectiom  and  Stdanittal 

Under  today’s  proposed  roles, 
statutory  EIP’s  aiAnritted  as  SIP 
revisions,  when  applicable,  must  be 
siifficterft,  in  combinatioa  with  other 
elemeirts  of  -die  plan,  to  athieve  the  next 
apphcAle  firilestcme  ffor  aerieus, 
severe,  and  exteemeOB  nonattainmeirt 
areas),  or  to  reduce  the  total  tonnage  of 
emissions  of  CO  in  >9)6  area  by  at  least 
5  percent  pw  year  OTtSl  arttanMn wit  is 
achieved  (for  sariotn  CO  nonattainment 
areas).  Discretionary  EIP’s  must  ndt 
icteriere  with  any  sppUcabie 
requixBLnefit  -concerning  attaixunent  and 
RFT,  or  any  other  apphcable 
requirement  -of  the  Act. 

D.  State  Pro^m  fiequirements 

Under  today’s  proposed  rules,  EIP’s 
must  he  State  and  federally  enforceable, 
nondiscriminatoiy  Twith  respect  to 
interstate  commerce),  and  consistent 
with  the  timely  attainment  and 
maintenance  of  NAAQS,  rfl  applicable 
RFPand  visibility  lequirenianls, 
appliodiie  preveDtion  of  significant 
df^eriwatHm-^SD)  incvemwit8,«nd  all 
ether  applicable  requirements  of  ftre 


Act.  Programs  in  nonattahifnent  areas 
for  wbidh  . credit  is  taken  in  ettainmeHt 
and  PFP  demonstrations  AaH  be 
designed  to  ensure  that  the  efiects  nf  the 
program  are  quantifiable,  and  that  the 
credit  taken  is  lintilted  to  iStet  whkh  is 
surphiB  lo  other  SIP-cre£ted 
requirements.  Statutory  HP's  must  be 
designed  to  result  in  qnautifiafble, 
significant  reditCtions  in  actual 
emissions. 

A  number  of  program  elements  are 
outlined  in  the  proposal  which  must  be 
included,  as  ap^calde,  as  part  of  any 
EIP  design.  'I^se  elements  are  required 
to  dehneate  program  scope,  to  specify 
cre£ble,  wo^sil^,  repKcable  emission 
quantification  procediues  and  all 
afiected  source  requirements,  to  project 
program  results,  to  audit  and,  if 

appropriate,  reconcmation  procedures 
(to  evaluate  program  implementation, 
track  resuhs,  and,  as  appropriate,  trigger 
corrective  or  contingency  measures), 
and  to  define  an  implementation 
schedule,  administrative  procedures, 
and  effective  enTercement  mechanisms. 

E.  UseofPrograatAevBnueK 

The  proposed  rules  incorporate 
statutory  restrictions  on  the  use  nf 
revenues  generated  by  statutory  Eff*’s. 
Specifically,  any  such  revenues  may  be 
used  by  a  State  for  providing  incentives 
for  achieving  emissions  reductions, 
providing  assistance  Tup  to  75  percent  of 
the  costs)  for  the  development  of 
innovative  technologies  fin  the  control 
of  0:»  air  polhition  and  for  1he 
development  of  lower-paThiting  solvents 
and  surface  coatings,  and  ftmding  (with 
up  to  5t)  percent  of  the  revenues) 
administrative  costs  df  State  programs 
under  this  Act.  ’These  restrictions  on  the 
use  of  revenues  do  not  apply  to 
discretionary  EIP’s. 

III.  Dnemsiaa  of  Propased  Rules  «ad 
GnadaiKe 

This  portion  of  the  notree  provides 
more  dertafl  on  the  provisions  of  the 
proposed  rules  and  guidance. 

A.  Applicebility 

Today’s  proposed  rules  apply  to  any 
EIP  submitted  by  a  State  pursuant  to 
sectioms  l«2(gK3).  1«Z(^5),  l«7(dK3l. 
and  tSTTg)  of  tiie  Act.  Such  statutwy 
EIP’s  are  these  that  arealocted  after 
certain  nonattaimnent  areas  Ti.e., 
serious,  severe,  and  extreme  O3 
nonattainmertt  areas,  and  serious  CO 
nonattairuneirt  areas')  fail  either  to  meet 
a  required  progress  milestone  or  to 
submit  an  adequate  demonstration 
showing  that  a  progress  milestone  has 
been  met;  or,  in  the  case  of  serious  CO 
nonattainment  areas,  fail  to  attain  the 
NAAQS  by  the  applicahle  data.  In 


additiem,  the  EPA  proposes  to  the 
provisions  of ‘fte  propoaed  rules  us 
policy  guidance  for  any  other 
discretionary  IS*  authorized  mader 
general  SIP  provisions,  sections 
110(aK2KA1  and  t72(c^l  of  the  Act. 
Further,  the  EPA  proposes  to  use  file 
provisions  coKtedned  in  fiMse  rules  ss 
guidance  in  preparing  EIP’s,  when 
appropriate,  for  Fff's  necessitated  by 
^te  tafiures  and  for  ofiior  Federal 
measures. 

The  tPA  intends  to  review  EIP’s 
submitted  as  plan  revisions  based  on  fiie 
general  SIP  review  requiremwits 
contained  bisections  110(1),  192, 

and  187  of  the  Act,  as  applicable,  and 
eissociated  Agency  policies.  Fw 
statutory  programs,  the  Agency  intends 
to  review  the  plan  rovisaon  and  eifiier 
approve  or  disapprove  all  or  pwt  ofthe 
revision  wifiRn  9  -months  after  file  data 
of  file  State’s -submission  ^the  plan 
revision,  consistent  with  sections 
182(g}(S)  and  l«2!fgM5)  uf  file  Act.  For 
discretionary  EH*’s,  Agency  action  on 
plan  revisions  shhmittad  fer  review  will 
be  taken  accordh^  to  the  same  schedule 
as  is  appHcdfie  to  any  other  typo  of  plan 
revision.  An  EIP  submitted  as  a  plwi 
revision  will  be  deemed  to  be  approved 
only  upon  an  affirmative  decision  by  the 
Agency. 

B.  De^itioas 

The  definitions  in  today’s  pix]{H3sal 
indode  masiy  terms  drawn  from  the  Act 
or  o^er  regtftetiaas  orgoidanoe 
doccnnents,«s  well  as  new  terms 
relating  to  EH*’s.  Key  new  terms  are 
discussed  beftow. 

1.  Ecobquuc  Incentive  Program 

The  key  newleirm  “EEP”, accordiitg  to 
section  182(g)(4}(A)  uf  the  Act,  is  taken 
to  mean,  for  the  purposes  of  this 
rulemaking,  a  program  which  may 
include  "State  established  emission  fees 
or  a  system  of  marketable  permits,  or  a 
system  of  State  fees  <m  sale  or 
manufeobme  of  products  the  use  of 
which  contributes  to  O3  fennation,  or 
any  combination  -of  fiK  foregorng  or 
othw  similw  omasures,”  as  well  «s 
“incentives  and  requirements  to  reduce 
vehicle  emissions  end  vehicle  miles 
traveled  in  the  area,  wrcktdiitgeny  of  the 
transportation  control  measures 
identified  in  section  l^f).” 

For  puuposes  df  this  Tulemaking,  this 
proposal  classifies  EIP’s  mto  three  broad 
categories:  Emissian  limiting,  mariEot 
response,  and  dieedlaanally  sound.  This 
categorization  is  based  on  whether  e 
quairiifiable  emissian'Tebeted 
requirement  is  diroctly  spedfied  as  an 
integral  element  of  the  progcam,  or 
whetherihe  program  depends  upon 
marketplace  decisions,  in  response  to  a 
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program’s  incentive,  to  produce  the 
intended  emission-related  objective  of 
the  pro^m.  Further,  die  cat^orization 
is  a  function  of  whether  the  results  of 
the  program  are  (piantifiabie. 

Emission-limiting  strategies  directly 
specify  limits  on  total  mass  emissions, 
emission-related  parameters  (e.g., 
emission  rates  per  unit  of  production, 
product  content  limits),  or  levels  of 
emissions  reductions  relative  to  a 
program  baseline  diat  are  requited  to  be 
met  by  ejected  sources,  udiile  providing 
flexibility  to  sources  to  reduce  the  cost 
of  meeting  such  limits.  A  mailietable 
permits  program  (i.e.,  emission  trading 
with  source-specific  mass  emissions 
limitations,  or  caps)  is  a  primary 
example  of  such  a  program.  If  every 
affected  source  in  such  a  program 
complies  with  its  emissions  cap  (tddng 
into  account  both  emissions  generated 
by  the  source  as  well  as  any  emissions 
trading),  the  program  will  necessarily 
achieve  the  specified  emissions  limits. 

A  market-response  strategy  creates 
one  or  more  incentives  for  affected 
sources  to  reduce  emissions,  without 
directly  mandating  emission-related 
requirements  for  individual  sources  or 
even  for  all  sources  in  the  aggregate.  An 
emission  fee  pro^m  may  be  an 
example  of  a  market-response  strategy. 

In  such  a  program,  each  source  migfo  be 
required  to  pay  a  fee  on  each  unit  of 
emissions.  The  response  to  the 
incentive,  in  terms  of  actions  which 
affect  emissions  levels,  will  be 
determined  by  each  source  according  to 
its  abatement  mportunities,  costs,  and 
other  factors.  Thus,  each  source  has 
flexibility  in  determining  its  ultimate 
level  of  emissions  {within  any 
constraints  imposed  by  other  regulatory 
re(mirements). 

A  consequence  of  programs  based  on 
market-response  strategfes  is  that  actual 
emissions  from  affected  sources  may 
differ  fiom  the  preimplementation 
projected  emissions  level  even  if  every 
affected  source  is  in  foil  co^liance 
with  the  EIP  requirements.  This  added 
degree  of  uncertainty  in  program  results 
must  be  accounted  for  in  designing  such 
a  strategy  (see  paragraph  in.D.6.). 

Directionally  soimd  strategies  do  not 
yield  quantifiable  emissions  reductions 
creditable  towards  RFT  or  attainment 
demonstrations.  Sucdi  strategies  may  be 
included  in  an  area's  attainment  plan, 
without  credit,  or  in  a  maintenance  plan 
if  the  strategy  contributes  to  the  area 
coming  into  ot  maintaining  attainment. 
Emissions  reductions  from  such 
programs  are  not  creditable  towards  RFP 
or  attainment  demonstrations  because 
the  program  lacks  one  or  more  of  the 
basic  program  elements,  such  as  a 
quantifiable  program  baseline  or 


adequate  emissions  quantification 
procedures.  However,  a  State  may  want 
to  pursue  such  a  strrtegy  as  a  part  of 
their  overall  program  to  attain  and 
maintain  the  NAAC^.  Directionally 
sound  strate^es  must  not  be  used  as  the 
primary  bans  for  any  statutory  E3P 
submitted  pursuoit  to  sections 
182(gK3).  182(g)(5),  187(d)(3),  and 
187(g)  of  the  Act. 

A  number  of  diffinent  typies  of 
incentive  strategies  have  been  identified 
upon  which  EIP’s  could  be  based. 
Appendix  W  contains  descriptions  of 
different  types  of  strat^es,  together 
with  a  listing  ofthe  TCM’s  included  in 
section  108(f)  of  the  Act.  There  is  not, 
however,  in  all  cases  a  direct 
correspondence  between  a  type  of 
strategy  and  the  regulatory  criegories 
described  above,  since  program  design 
details  can  in  some  cases  make  a 
difference  in  the  extent  to  whidi 
program  results  are  quantifiable  or 
dep>endent  on  market  response.  Thus, 
examples  of  general  types  of  EIP’s 
cannot  be  inherently  linked  to  any  one 
of  the  regulatory  categories. 

2.  Program  Baseline 

The  determinatkm  of  a  program 
baseline  is  the  first  step  in  projecting 
pit^ram  results.  Results  from  ElFs  can 
be  measured  in  terms  of  quantifiable 
emissions  reductions,  or,  in  the  case  of 
directionally  sound  programs,  in  terms 
of  other  emission-related  parameters. 
Further,  some  types  of  incentive 
strategies  depend  upon  the 
establishment  of  a  program  baseline,  in 
terms  of  a  level  of  mass  emissions  or 
emission-related  parameters),  for  each 
affected  source  or  abrogated  over  all 
affected  sources,  as  a  starting  point  for 
the  incentive  program  mechanism.  For 
example,  a  marketable  emissions  permit 
program  could  be  initialized  by  a 
program  baseline  that  allocates  to  each 
source  a  cap  on  mass  emissions  that 
serves  as  its  starting  point  for  any 
emissions  trading  transactions  or  future 
emissions  reductions  requirements.  For 
other  t3rpes  of  programs,  this  pit^ram 
baseline  could  be  defined  in  terms  of 
emission-related  parameters,  such  as 
average  emission  rates,  solvent  content, 
or  vehicle  ridership  factors. 

3  'Nondlscriminatory 
Section  182(g)(4)  provides  that 
statutory  EIP’s  must  be 
’’nondiscriminatory,”  and  must  be 
“consistent  with  applicable  law 
regarding  interstate  commerce.“  The 
EPA  interprets  these  requirements  to 
mean  that  a  statutory  EIP  most  not 
discriminate  in  fevor  of  intrastate 
commerce,  and  against  interstate 
commerce.  In  addition,  an  EIP  must 


meet  any  other  applicable  limitations 
under  the  Comnieroe  Clause  of  the  U.S. 
Constitution.  For  example.  State  taxes 
must  meet  the  requirements,  to  the 
extent  applkxible  to  the  tax,  set  out  by 
the  U.S.  Supreme  Court  in  Complete 
Auto  Transit,  Inc.  v.  Brady,  430  U.S.  274 
(1977).  There,  the  Court  stated  that  a 
State  tax  will  pass  scrutiny  under  die 
Commerce  Clause  only  if  “the  tax  is 
applied  to  an  ecdvity  with  a  substantial 
nexus  with  the  taxing  State,  is  fairly 
apportioned,  does  not  discriminate 
against  interstate  commeroe,  end  is 
fairly  related  to  the  services  provided  by 
the  State.*’  Id.  at  279.  Under  the  B^A’s 
interpretatirxi.  Congress  did  not  intend, 
by  the  provisions  authoriring  EIP's, 
either  statutory  or  diecretionary,  to 
delegate  its  authority  under  the 
Commerce  Clause  to  die  States,  and 
thereby  release  State  EIP’s  frtim  the 
limitations  that  would  apply  under  the 
Commerce  Clause  had  Congress  not 
specifically  authorized  the  EIP;  rather. 
Congress  intended  to  maintain  diose 
limitations. 

C.  State  Program  Election  and  Submittal 

The  mandated  schedules  for  the 
development,  submittal,  review/ 
approval,  and  implementatian  of  EIP’s 
submitted  pursuant  to  sections 
182(g)(3),  182(g)(5).  187(d)(3).  and 
187(g)  of  the  Act  may  leave  as  little  as 
6  months  for  the  EIP  to  be  operational 
prior  to  the  next  milestone  requirement. 
Thus,  in  these  cases,  the  time  availriile 
to  develop,  implement  and  achieve 
emissions  reductions  from  an  EIP  will 
be  extremely  limited  if  a  State  waits 
until  te  kiiliestone  failure  occurs  to 
initiate  the  selection  and  development 
of  an  EIP.  As  a  result,  the  EPA 
encourages  States  to  initiate 
development  of  an  EIP  as  soon  as  they 
determine  that  a  milestone  failure  is 
likely,  or  even  sooner,  as  part  of  their 
SIP.  States  are  encouraged  to  consider 
inclusion  of  discretionary  EIP’s,  where 
appropriate,  in  the  SIP’s  (or  SIP 
revisions)  due  2,  3  or  4  years  after 
enactment  of  the  amended  Act  (under, 
e.g.,  sections  lB2(b)(l)  and  (c)(2). 
187(a)(1)).  Submittal  at  that  time  would 
more  likely  allow  sufficient  time  to 
develop,  implement,  and  evaluate  the 
effectiveness  of  the  program. 

A  State  may  submit  a  discretionary 
EIP  to  the  EPA  prior  to  the  SIP 
submittals  due  2,  3  or  4  years  after 
enactment  of  the  amended  Act  If  such 
an  early  EIP  submittal  is  made, 
however.  States  must  account  for  the 
effects  of  the  EIP  in  the  subsequent 
required  SIP  submittals.  Further, 
nothing  in  today’s  proposal  precludes  a 
State  from  revisiting  and  amending  its 
original  EIP,  or  any  other  preexisting 
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rules,  as  necessary,  to  ensure 
consistency  with  the  subsequent 
required  SIP  submittals. 

The  EPA  interprets  the  requirements 
of  sections  182(^(3)  and  182(g)(5)  of  the 
Act  as  applying  any  time  that  a  State 
fails  to  submit  an  adequate  milestone 
compliance  showing,  or  the  EPA 
determines  that  a  milestone  has  been 
missed  by  an  area  covwed  by  these 
provisions.  For  example,  if  such  a 
milestone  is  not  met  by  a  serious  or 
severe  Oa  nonattainment  area,  the  area 
may  elect  among  three  options, 
including  an  EIP.  The  Act  does  not 
provide  any  additional  or  different 
requirements  that  would  apply  when  a 
State  that  missed  one  milestone,  and 
makes  a  proper  election,  misses  a 
subsequent  milestone.  Accordingly,  if  a 
subsequent  milestone  is  missed,  the 
same  choices  are  available,  including 
the  election  of  an  EIP.  Thus,  the 
imposed  requirements  or  specihed 
options  apply  not  only  the  Brst  time  that 
a  milestone  is  missed,  but  also  if 
subsequent  milestones  are  missed  even 
if  an  EIP  had  previously  been 
implemented  Similarly,  the  EPA 
interprets  section  187(g)  (requiring 
serious  CX)  nonattainment  areas  that  fail 
to  attain  to  adopt  an  EIP)  as  applying 
even  if  the  area  previously  missed  a 
milestone  and  adopted  an  EIP  pursuant 
to  section  187(d)(3).  A  second  missed- 
milestone  program  must  provide 
reductions  beyond  the  reductions  from 
a  Hrst  statutory  program  The  second 
EIP  may  either  be  a  new  program  or  a 
substantive  revision  of  the  Brst  program. 

D  State  Pro^am  Requirements 

This  section  briefly  describes  each  of 
the  program  elements  that  must  be 
include,  as  applicable,  in  an  EIP 
submitted  to  the  EPA  as  a  plan  revision 

1.  Statement  of  Purpose,  Goals,  and 
Program  Description 

An  acceptable  EIP  must  clearly  define 
the  purpose  and  goals  of  the  program, 
and  provide  a  rationale  relating  the 
program  elements  to  the  goals.  For 
instance,  a  goal  might  be  to  achieve  a 
targeted  emissions  reduction  at  a  lower 
overall  cost,  enabling  a  nonattainment 
area  to  meet  some  part  of  its  RFP 
milestones.  Alternatively,  a  goal  of  an 
EIP  in  an  attainment  area  might  be  to 
lower  the  cost  of  maintaining 
compliance  with  applicable  NAAQS. 
Other  acceptable  goals  might  be  to 
enhance  operational  flexibility,  provide 
incentives  for  technological  innovation, 
or  encourage  reduction  of  emissions 
earlier  than  otherwise  required. 

A  well-designed  EIP  may  have 
multiple  goals.  For  instance,  a 
marketable  emissions  permit  program. 


with  mass  emissions  caps  declining 
over  time,  may  achieve  several  results. 
The  declining  cap  aspect  of  the  program 
results  in  emissions  reductions 
creditable  towards  RFP  milestones  (to 
the  extent  that  actual  emissions  are 
reduced).  The  marketable  aspect  of  the 
program  allows  emission  somces  facing 
differing  costs  of  further  emission 
control  to  trade,  lowering  overall  control 
costs.  Such  programs  also  encovurage 
sources  already  able  to  meet  their  mass 
emissions  caps  to  find  ways  of  further 
reducing  emissions  (e.g.,  through 
technological  innovation  or  changes  in 
operational  procedures). 

An  EIP  should  include  a  rationale  for 
how  the  incentive  mechanism(s)  will 
achieve  the  stated  goal(s).  A  State  can 
create  a  better  overall  program  design  by 
carefully  examining  and  explaining  the 
linkage  between  a  program’s  provisions 
and  the  desired  outcome.  The 
provisions  of  a  program  must  be 
sufficient  to  ensure  the  program  goals 
are  successfully  achiev^  without 
creating  unintended  detrimental  side 
effects. 

An  EIP  description  must  include  all 
the  elements  of  the  incentive  program. 
The  description  must  identify  the  target 
pollutant(s)  and  the  nature  of  the 
environmental  problems  addressed  (e.g., 
I)eak  episodes  and/or  long-term 
emission  loading),  speciflc 
environmental  program  objectives  (e.g., 
caps  on  total  mass  emissions,  reductions 
in  emission-related  product  content), 
and  the  category  and  typra  of  economic 
incentive  strategy  selected  to  achieve 
the  objective.  Proposed  criteria  for  the 
environmental  goals  of  EIP’s  are 
discussed  below  (see  paragraph  FV.A.) 

2.  Program  Scope 

As  with  any  regulatory  program,  an 
EIP  must  identify  the  affected  sources 
covered  by  the  program  The  affected 
sources  may  be  deflned  on  the  basis  of 
source  type  (e.g.,  manufacturing 
operations),  activity  typo  (e.g.,  fuel 
storage  tanks),  location,  firm  size, 
quantity  of  emissions,  or  other  such 
characteristics.  In  addition,  a  State  may 
choose  to  grant  exemptions  from 
program  requirements  to  sources 
meeting  specified  criteria.  For  example. 
States  may  consider  exempting  zero- 
emitting  vehicles  from  a  new  parking 
price  program.  In  establishing  the 
affected  source  criteria,  a  State  must 
assure  that  the  resultant  program  is 
nondiscriminatory  within  the  meaning 
given  that  term  in  this  proposal. 

The  program  must  establish 
procedures  for  dealing  with  sources 
entering  or  exiting  affected  source 
categories.  In  order  to  promote 
economic  growth  consistent  with 


achieving  environmental  goals,  a 
regulatory  program  should  not  create 
unwarrantM  barriers  to  entry  for  new  or 
expanding  business  entities. 

m  addition,  the  program  must 
establish  criteria  and  procedvues  for 
sovirces  voluntarily  choosing  to  opt-in  or 
to  be  exempted  from  the  program,  to  the 
extent  that  the  program  cmsign  allows 
for  such  movement  into  or  out  of  the 
universe  of  affected  sources.  For 
example,  the  title  IV  add  rain  allowance 
trading  program  includes  provisions  for 
sources  not  originally  in  the  program  to 
opt-in  to  the  program  in  order  to  sell 
sulfur  dioxide  (SO2)  emission 
allowances  to  sources  already  in  the 
program.  Certain  EflP’s  may  also  provide 
criteria  for  exempting  sources  such  that 
they  can  leave  the  program;  such  criteria 
must  be  described  and  the  procedures 
for  leaving  the  program  must  be 
included  in  the  EIP.  Any  such 
procedures  must  ensure  that  movement 
into  or  out  of  the  program  will  not  result 
in  an  increase  in  areawide  emissions 
that  is  not  reflected  in  the  plan’s 
attainment  or  RFP  demonstrations. 
Finally,  the  opt-in  program  language 
must  specify  that  it  will  not  allow 
sources  to  opt-in  if  the  net  result  of  the 
opt-in  program  as  a  whole  is  to  increase 
area  emissions,  unless  such  increase  has 
been  accounted  for  in  the  development 
of  the  EIP,  and  is  consistent  with 
attainment  and  maintenance  of  the 
NAAQS,  RFP,  and  all  other  SIP 
reimirements. 

Affected  sources  in  an  EIP  may  also 
be  covered  by  other  Federal  regulatory 
requirements.  Based  on  the  EPA’s 
interpretation  of  the  Act,  EIP’s  may  not 
interfere  with  applicable  requirements 
concerning  attainment  and  RFP,  or  any 
other  applicable  requirements  of  the 
Act.  Thus,  the  program  scope  must  be 
defined  so  as  not  to  interfere  with  any 
other  Federal  regulatory  requirements 
which  apply  to  the  affected  sources. 
Such  requirements  for  stationary 
sources  may  include,  but  are  not  limited 
to,  reasonably  available  control 
te^nology  (RACT),  PSD  and  new 
source  review  (NSR)  offset 
requirements,  lowest  achievable 
emission  rate  (LAER),  best  available 
control  technology  (BACT),  new  source 
performance  standards  (NSPS),  national 
emissions  standards  for  hazardous  air 
pollutants  (NESHAPS),  add  deposition 
program  requirements,  reasonably 
available  control  measures  (RACM),  and 
best  available  control  measures  (BACM). 
Such  requirements  for  mobile  sources 
may  include,  but  are  not  limited  to, 
programs  integral  to  vehicle  inspection 
and  maintenance  (I/M),  clean-fueled 
fleets,  reformulated  gasoline, 
oxygenated  fuels,  employer-sponsored 
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trip  leductiom,  TCM’t,  and  Pedwal 
motor  v^icle  cootrob. 

Sources  subiect  to  dte  above  listed 
statutory  reqairements  pMticipata 
in  emissions  trades  pursuant  to  an  EEP 
as  long  as.  apart  from  their  partkripatioa 
in  such  trades,  they  contiBus  to  meet 
the  statutory  raquiremaots.  Thus,  if 
these  sources  re^oe  their  emissions 
below  what  theapplicaUb  statutory 
requirements  call  tor,  toe  reductions 
beyond  toe  requirements  may  frimish 
credits  for  the  EXP.  Further,  where 
reductions  made  to  meet  the  statutmy 
requirements  are  surplus  to  reductions 
reqmred  by,  and  creoited  to,  ^tanunent 
and  RFP  demonstrations  or  other  SIP 
requirements,  the  retoictions  may  also 
furnish  credits  for  the  £1P.  Ho%ve^, 
these  sources  may  not  rely  on  credits 
furnished  through  the  EIP  to  exceed  the 
requirements  of  the  applicable  statutory 
provisions. 

Following  is  a  more  Miecifrc 
discussion  of  the  interplay  of  several  of 
toe  statutory  provisions  listed  above 
with  the  EIP  rules. 

RFP  requiremexits.  Credits  for 
emissions  reductions  from  stationary, 
mobile,  or  area  sources  may  generally  be 
used  to  meet  the  "progress" 
requirements  of  the  nonattaiivment 
provisions  of  the  Act.  SIP’s  forOs 
nonattainraent  areas  classified  as 
moderate  or  higher  under  section 
181(a)(1)  are  required  to  provide  for 
reductions  in  volatile  oreanic 
compounds  (VCX^  of  at  Mast  15  percent 
from  baseline  emissions  by  1996,  and 
areas  classified  as  serious  or  higher  are 
requited  to  provide  for  reductions  of  at 
least  three  percent  each  year  (averaged 
over  a  3-yaar  period)  toereafter  until  the 
attainment  date  Isection  182(b)(1). 
182(l.)(2)(B)]  Emissions  reductions  from 
all  sources  may  be  used  to  meet  these 
progress  requirements,  except  fbrtoose 
reductions  attributable  to  F^Mal  motor 
vehicle  programs  and  RACT  and  NSR 
corrections  (section  182(b)(l)(C)-(D)]. 

RACT.  Under  the  EPA’s  propos^ 
iuterpretation,  an  EIP  may  allow  sources 
sub)^  to  toe  RACT  requirement  to 
attain  RACT  level  emisskms  reductions 
in  the  aggregate,  and  thereliy  trade 
among  themselves.  In  addition,  an  EIP 
may  mlow.sources  subject  to  t^  RACT 
requirement  to  meet  their  JRACT 
obligations  by  acquiring  emissions 
reductions  from  sources  not  subject  to 
the  RACT  requipement 

Under  the  1977  Act,  the  EPA  took  the 
position  that  the  RACT  requirement 
found  in  section  172(b)(3)  of  part  D  did 
not  require  each  affected  amissions  unit 
to  achieve  a  prescribed  amount  of 
reductions  in  emissions  from  its  own 
processes,  but  ratoer  required  toe 
affected  sources  to  provide  in  the 


aggregate  toe  reductions  toat  would  be 
achieved  if  eadi  applied  RACT  oontiob 
to  itself.  This  interpretatien.  which  is 
reflected  in  the  Enussaans  Trading 
Policy  Statement  (51  FR  43814 
(December  4, 1966},  toe  "Bubble 
Polkgr"),  was  upheld  in  NRDC  v.  EPA, 

33  ERC  1657  (4to  Cir.  1991).  an 
unpuUished  deciaian. 

Under  the  1990  Amradments,  the 
1977  Act’s  leouirement  for  RACT  was 
retained  in  suopart  1  of  part  D,  section 
172(c)(1).  and  j^CT  requirements 
spe^cto  ozone  nonattainment  ^’s 
were  added  in  sul^Mit  2,  particularly 
section  182(bK2).  Thus,  under  the  1990 
Act.  toe  EPA  continues  to  take  the 
position  estafalitoed  under  toe  1977  Act 
that  RACT  applies  in  the  afigrwate. 

The  EPA  sIm  interprets  toe  RACT 
requir^ent  to  euthodza  emisekms 
trading  between  the  stationaiy  sources 
subject  to  toe  RACT  requiremrat 
("RACT  sources")  and  any  sources  (i.e.. 
stationary,  mobile,  and  area  sources)  not 
subject  to  toe  RACT  requirement  ("non* 
RACT  sources")  when  sucto  trading 
results  in  an  exceptional  envfronmental 
benefit.  e,g.,  a  level  of  reductions  that  is 
significantly  greater  than  RACT-level 
amounts.  With  reiqMct  to  the  level  of 
emissions  reductions  required  from  the 
non-RACT  sources,  as  described  mom 
fully  below,  the  EPA  believes  that  the 
appropriate  amount  of  emissions 
reductions  genm'ally  should  be  set  at  a 
level  that  takes  into  account  the  severity 
of  the  nonattainraent  status  in  a  given 
area. 

The  EPA  proposes  to  use  the  statutory 
offset  ratios  for  nonattainmmit  areas  as 
toe  detemunaut  of  the  amount  nf 
emissions  reductions  that  would  be 
required  from  non-RACT  sources 
generating  credits  for  RACT  sources. 

The  oHset  ratios  are  lower  for  lower- 
classified  areas  (e.g..  compare  section 
182(a)(4),  with  a  1.1  to  1  offset  ratio  for 
marginal  areas,  and  section  182(d)(2), 
with  a  1  3  to  1  offset  ratio  for  severe 
areas).  Looking  to  offset  ratios  is 
instructive  bemuse  offsets  are  an  a^MCt 
of  emissions  trading  that  is  directly 
addressed  in  the  Act.  The  offset  ratios 
provide  a  suitable  analogy  because  they 
represent  the  most  sitostantial  benefit  to 
the  environment  for  a  given  area  that  is 
required  !n  this  statutory  context  of 
emissions  trading 
However,  the  kPA  proposes  to 
approve  emissions  trading  between 
RACT  cold  non-RACT  sources  at  less 
than  the  offret  ratios  if  mcceptional 
environmental  benefits  are  otherwise 
demonstratad.  For  example,  the  EPA 
would  look  favorably  upon  an  emitskms 
trade  that  promoted  the  market 
penetration  of  emissions  reduction 
measures  for  non-RACT  sources,  such 


that  future  emissions  reductians  from 
the  univerw  non-RACT  sourcee 
would  be  expected  to  kxzeaee  over 
time.  Such  maasuMBOoidd  include  new 
vehicle  technologiee  that  utilise 
altematorB  -fuels,  provided  toet  cuch 
technNogtes  meat  ell  relevant  EPA 
standards  idgutdeHnea.  Wberea 
lower  trading  ratio  is  authorized  in 
ordv  to  promota  toe  market  penetration 
of  an  environmentaUy  beneficiid  new 
control  meecuro.  EPA  is  proposing  a 
lower  hound  for  the  trading  ratio  ^  1.1 
to  1  to  aesun  toetin  all  avaate  some 
additional  benefit  accrue  to  toe 
environment  In  salting  the  appropriate 
ratio  for  trades  between  RACT  end  non- 
RACT  sources,  the  EPA  is  also 
proposing  to  allow  States  to  take  into 
account  additional  Slate  end  faderally 
enforceable  emissiona  rechactiaas  toat 
are  achieved  as  a  result  of  other 
exceptkmal  environnmital  features  of 
an  Eff  (such  ssa  separate 
"enrviranmental  bonus"  provision,  as 
discussed  in  EPA*s  Proposed  Interim 
Guichnce  cm  toe  Generation  of  Mobile 
Source  Emissions  Reduction  Credits).  In 
no  case,  however,  can  a  trading  ratio  be 
lower  tWil  to  1.  and  in  no  case  can 
the  effective  trading  ratio  be  less  ti&an 
the  appropriate  offret  ratio  (or  such 
ratio,  as  low  as  1.1  to  1.0,  as  may  be 
authorized  to  promote  the  market 
peneftration  of  environmentally 
beneficial  new  control  measures)  For 
further  discussion  of  related  issues,  refer 
to  paragraph  IV.B. 

Offsets  Credits  for  emissions 
reductions  generated  by  stationary, 
mobile,  or  area  sources  may  be  ured  for 
purposes  of  meeting  toe  offset 
requirement,  eo  long  es  they  meet  toe 
restrictimis  imposed  cm  offeets  by 
section  173  of  the  Ad.  Under  the 
nonattaimnent  provisions,  new  or 
modified  major  stationaiy  sources  may 
not  lecxive  permits  for  constnidion  and 
operatkiD  in  a  nonattainment  area 
unless,  among  otoer  toings,  their  new 
emissions  are  offset  by  reductions  from 
other  sources  in  the  area  [section 
172(c)(5).  173(aKl)(A)).  For  O3 
nonattaimnent  wees,  minimum  offset 
ratios  range  from  1.1  to  1  for  marpnel 
areas  to  1.5  to  1  for  extnnw  areas 
[sedkm  182(aX4).  182(b)(5).  182(c^(10). 
182(d)(2).  182(o)(l)l 

Section  173(c)  places  a  number  of 
restiictioDS  cm  the  typies  of  emissicms 
reducticms  which  c:an  be  used  frir 
offsets,  including  requirements  that  the 
offsetting  reductions  be  secured  through 
enforceal!^  emissions  reducticms. 
which  are  in  effed  at  the  tune  the  new 
source  commences  operations,  and 
which  are  cadculded  on  the  basis  of 
"adual"  erabsioRS  reductions  In 
addition,  emissions  reductions 
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“otherwise  required  by  the  Act’*  shall 
not  be  creditable  as  emissions 
reductions  for  offisets. 

However,  the  Act  does  not  require 
that  offsets  be  secured  by  the  new 
source  Rather,  any  portion  of  the 
necessary  offsets  may  be  generated  by 
the  local  air  quality  district  or  by  the 
State.  In  other  words,  a  jurisdiction  may 
set  up  an  offset  “bank”  to  supply  new 
sources  with  sufficient  emissions 
reductions  to  satisfy  their  o%et 
obligations.  To  satisfy  the  requirements 
set  forth  in  section  173,  each  time  a  new 
source  commences  operations,  the 
jurisdiction  must  have  already 
generated  the  necessary  emissions 
reductions  (meeting  the  specifications 
listed  above)  to  ofi^t  the  new 
emissions.  This  means  that  the 
jurisdiction  must  be  able  to 
demonstrate,  at  any  point  in  time,  that 
the  program  has  secured  sufficient 
excess  emissions  reductions  to  offset  all 
new  emissions  at  the  proper  ratio.  If  the 
source  itself  is  only  held  responsible  for 
securing  emissions  reductions  in  an 
amount  equal  to  its  new  emissions  (i.e., 
a  1  to  1  ratio),  the  SIP  must  generate 
sufficient  reductions  to  cover  the  extra 
reductions  required  (e.g.,  1.2  to  1  in 
serious  Oj  nonattainment  areas). 

As  noted,  the  Act  limits  offsets  to 
emission  reductions  not  “otherwise 
required  by  this  Act.”  As  part  of  the 
“General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,"  which 
the  EPA  incorporates  into  this  notice  of 
proposed  rulemaking,  the  EPA 
described  certain  circumstances  under 
which  reductions  would  not  be 
creditable  for  offset  purposes  because 
those  reductions  are  required  by  other 
provisions  of  the  Act  (57  FR 13498, 
13553  (April  16, 1992)].  In  addition,  the 
EPA  exp^s  to  provide  additional 
guidance  regarding  this  requirement 
specifically,  as  well  as  offsets  generally, 
in  a  NSR  regulatory  update  package 
which  will  be  propos^  in  the  near 
future. 

BACT  and  LAER.  Both  the  PSD 
program  and  the  nonattainment  NSR 
program  contain  technology-based 
emission  limitations  that  are  source 
specific.  'The  Act  expressly  requires  that 
these  emissions  limitations  (i.e.,  BACT 
in  the  case  of  PSD,  and  LAER  in  the  case 
of  NSR)  be  met  by  the  proposed  major 
new  source  or  major  modification  itself 
as  a  condition  of  permit  issuance. 
Consequently,  neither  of  these 
requirements  can  be  met  through 
emissions  trading. 

Regarding  BACT,  section  165(a)  of  the 
Act  provides  that  no  major  new  source 
or  major  modification  may  be 
constructed  in  a  PSD  area  unless  the 


requirements  in  section  165(a)(l)-(8)  are 
met.  Section  165(a)(1)  specifies  that 
among  these  requirements  is  a  permit 
setting  forth  emission  limitations  for 
such  facility  which  conform  to  the 
requirements  of  this  part.  Section 
165(a)(3)(C)  further  specifies  that  the 
proposed  facility  must  demonstrate  that 
emissions  fiom  the  facility  will  not 
exceed  any  applicable  emission 
standard  vmder  the  Act.  ^  The  applicable 
emissions  limitations  are  those  provided 
in  section  165(a)(4),  which  provides  that 
the  proposed  facility  must  be  subject  to 
the  best  available  control  technology  for 
each  pollutant  subject  to  regulation 
imder  this  Act  emitted  from,  or  which 
results  firom,  such  facility.^ 

The  Act  sets  forth  a  similar  statutory 
scheme  with  respect  to  LAER.  Section 
173(a)  provides  that  the  permit  program 
applicable  to  major  new  sources  or 
major  modifications,  which  is  required 
to  be  included  in  Part  D  SBP’s  under 
section  172(b)(5),^  shall  provide  that 
permits  to  construct  and  operate  may  be 
issued  only  if  the  requirements  set  forth 
in  section  173(a)(l)-(5)  are  met.  Among 
these  enumerated  requirements  is 
section  173(a)(2),  which  specifies  that 
the  proposed  source  is  required  to 
comply  with  the  lowest  achievable 
emission  rate.* 

The  statutory  provisions  addressing 
both  BACT  and  LAER  clearly  require 
the  permitting  authority  to  set,  and  the 
source  owner  to  comply  with,  the 
applicable  technology-based  emission 
limitation.  There  is  no  provision  in  the 
statute  for  lawfully  avoiding  BACT  or 
LAER  through  emissions  reductions  at 
other  sources  that  would  result  in  an 
equivalent  reduction  of  emissions  or 
ambient  concentrations.  Indeed,  this 
possibility  is  implicitly  precluded  by 
other  PSD  and  NSR  provisions  that 
independently  require  new  sources  to 
conform  to  air  quality  planning  goals. 


’  Section  302(k)  of  the  Act  defines  the  terms 
emission  limitation  and  emission  standard 
interchangeably 

'*  Section  169(3)  in  turn  defines  BACT  as  an 
emission  limitation  based  on  the  maximum  degree 
of  reduction  of  each  pollutant  subiect  to  regulation 
under  this  Act  emitt^  fiom  or  which  results  from 
any  major  emitting  facility,  which  the  permitting 
authority,  on  a  case-byK»se  basis,  taking  into 
account  energy,  environmental,  and  economic 
impacts  and  other  costs,  determines  is  achievable 
for  such  facility. 

’  Section  173(a)  incorrectly  refers  to  the  permit 
program  required  by  section  172(bX6).  Section 
172(b)(6)  was  renumbered  as  §  172(b)(5)  by  the  1990 
Amendments.  Appardtatly.  this  chsmge  was  not 
picked  up  by  the  drafters  of  revised  $  173. 

*  Section  171(3)  defines  LAER  as  that  rate  of 
emissions  which  reflects  either  the  most  stringent 
emission  limitation  which  is  contained  in  any  SIP 
for  such  class  or  category  of  source,  or  the  most 
stringent  emission  limitation  which  is  adiieved  in 
practice  by  such  class  or  category  of  source, 
whichever  is  more  stringent. 


Thus,  in  addition  to  complying  with 
BACT,  proposed  PSD  sources  must 
demonstrate  that  they  Mali  not  cause  or 
contribute  to  a  NAAQS  or  PSD 
increment  violation  (section 
165(a)(3)(A)  and  (B)).'’  Similarly,  under 
nonattainment  NSR,  in  addition  to  the 
LAER  requirement,  a  proposed  new 
source  must  obtain  sufficient  emissions 
offsets  such  that  its  construction  and 
operation  results  in  a  net  decrease  in 
actual  emissions  in  the  area  (section 
173(a)(1)(A)  and  173(c)(1)). 

Employer  trip  reduction  programs. 
Section  182(d)(1)(B)  requires  States  with 
severe  Oa  nonattainment  areas  to  submit 
SIP  revisions  requiring  employers  in 
such  areas  to  implement  programs  to 
reduce  work-related  vehicle  trips  and 
miles  traveled  by  employees.  Such 
revisions  shall  be  developed  in 
accordance  Mrith  guidance  issued  by  the 
Administrator  pursuant  to  section  108(f) 
and  shall,  at  a  minimum,  require  that 
each  employer  of  100  or  more  persons 
in  such  areas  increase  average  passenger 
occupancy  per  vehicle  in  commuting 
trips  between  home  and  the  workplace 
during  peak  travel  periods  by  not  less 
than  25  percent  above  the  average 
vehicle  occupancy  for  all  such  trips  in 
the  area  at  the  time  the  revision  is 
submitted. 

Section  187(b)(2)  requires  this  same 
program  in  serious  CO  nonattainment 
areas.  The  EPA  is  interpreting  this 
requirement  to  allow  employers  within 
a  nonattainment  area  to  trade  trip 
reduction  credits  for  reducing  employee 
trips.  The  EPA  believes  that  ffie 
statutory  language  is  susceptible  to  a 
reading  that  an  employer  may  obtain 
reductions  in  commuting  trips  frtnn  any 
employee  in  the  area,  not  only  from  its 
own  employees. 

Also,  the  EPA  interprets  the  term 
“vehicle”  in  the  statutory  phrase 
“average  passenger  occupancy  per 
vehicle”  to  mean  convention^  "dirty 
vehicles.”  'Therefore,  zero  emission 
vehicles,  bicycles,  mass  transit  and 
pedestrians  are  considered  a  zero  in  the 
employer’s  vehicle  count.  In  addition, 
the  EPA  intends  to  allow  States  to 
include  in  their  employer  trip  reduction 
(ETR)  programs  a  factor  (e.g.,  one-half 
vehicle)  to  be  applied  to  certified 
alternative  fueled  vehicles.  In  this 
manner,  shifts  from  commuting  in 
conventional  “dirty”  vehicles  to 
methods  of  low  emission  commuting 
would  coimt  towards  meeting  the  ETR 
requirement. 


^This  requirement  can  be  met.  for  example,  by 
the  propoaed  new  source  obtaining  sufficient 
emi^on  reductions  from  another  source  to 
compensate  for  its  adverse  ambient  impact,  such 
that  the  combined  emissions  of  both  plants  do  not 
violate  PSD  increments.  See  40  CPR  51 .165(b)(3). 
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The  ETR  provision  may  not  he  read  to 
authorize  ETR  credits  from  any  source 
other  than  reductions  in  employee 
commuting  trips.  Employers  may  not 
use  credits  generated  horn  stationary  or 
area  source  emission  reductions,  or  from 
other  mobile  source  program  reductions, 
to  comply  with  the  CTR  reouirements. 
Similarly,  a  SIP  provision  mat  required 
more  thw  the  minimum  requirement  for 
clean  fuel  vehicles  could  not.  in  and  of 
itself,  be  used  to  meet  die  ETR 
requirement,  only  changes  in 
commuting  involving  alternative  fuel 
vehicles  could  contribute  emissions 
reduction  credits  towards  meeting  the 
ei^loyer  trip  reduction  requirement. 

To  tnvextent  that  employers  generate 
emissions  reductions  frcm  increasing 
average  passenger  occupancy  in  excess 
of  the  level  required  to  comply  with  the 
ETR  program,  such  credits  could  be 
traded  towards  compliance  with  any 
other  statutory  requirement  that  can  be 
met  throu^  acquisition  of  credits 
generated  by  other  programs. 

Inspection  and  maintenance 
programs.  The  EPA  interprets  the  I/M 
provisions  to  require  a  vehicle  I/M 
program  that  meets  specified 
performance  standards.  The 
requirements  of  the  I/M  provisions 
cannot  be  met  by  obtaining  ERC’s  frtim 
sources  other  than  vehicles,  or  from 
vehicles  through  means  other  than 
inspection  and  maintenance  of  the 
vehicle.  An  EIP  may  not  substitute 
entirely  for  an  enhimced  or  basic 
periodic  vehicle  I/M  program. 

The  EPA  bases  this  view  on  the 
provisions  of  the  Act  that  set  forth 
requirements  for  a  basic  I/M  program,  as 
well  as  certain  provisions  relating  to 
enhanced  I/M  programs.  Sections 
182(a)(2)(B)(i)  (I/M  "fix-ups**  for  Oa 
nonattainment  areas  classified  marginal 
and  higher),  182(b)(4)  (1/M  “catch-ups** 
for  Oa  nonattainment  areas  classified 
moderate  and  higher),  and  187(a)(4) 

(I/M  "fix-up**  requirement  for  CX) 
nonattainment  areas  classified  moderate 
and  higher)  each  require  a  SIP  revision 
that  includes  provisions  for  a  "vehicle 
inspection  and  maintenance  program** 
that  meets  a  specified  performance 
standard. 

The  provision  for  an  enhanced  I/M 
program  for  CO  nonattainment  areas 
classified  as  moderate  and  with  a  design 
value  higher  than  12.7  ppm,  or 
classified  as  serious,  requires  the  SIP  to 
include  provisions  for  "an  enhanced 
vehicle  inspection  and  maintenance 
program  as  required  in  section  182(c)(3) 
(concerning  serious  Os  nonattainment 
areas)**  [section  187(a)(6)l.  This 
provision  confirms  that  the  required  1/ 
M  program  is  in  fact  a  vehicle  I/M 
program.  The  primary  provision  for  an 


enhanced  I/M  program  for  Os 
nonattainment  areas  classified  as 
serious  or  higher  does  not  include  a 
comparable  "inspection  and 
maintenance**  phrase  (i.e.,  requires  the 
SIP  **to  provide  for  an  enhanced 
program  to  reduce  hydrocarbon 
emissions  and  NOx  emissions  from  in- 
use  motor  vehicles**),  but  it  further 
includes  specific  requirements  for 
various  types  of  testing,  inspections,  etc. 
that  make  clear  that  the  program  must 
obtain  reductions  from  vehicle  I/M 
(section  182(c)(3)].  The  title  of  section 
182(c)(3)  also  m^es  this  point  clear. 

Nevertheless,  both  the  basic  I/M 
program  and  the  enhanced  I/M  program 
requirements  authorize  a  substantial 
degree  of  flexibility  in  program  design. 
The  Act  directs  the  EPA  to  require  a 
specific  amount  of  emissions 
reductions,  but  also  authorizes  the  State 
to  design  the  program  in  a  manner  that 
meets  the  EPA  established  performance 
standard  through  different  means.  The 
EPA*s  final  rule  on  I/M  programs 
describes  the  EPA*s  performance 
standards  and  the  ways  that  States  can 
meet  those  standards  [57  FR  52950- 
53014).  In  so  doing,  the  State  can  take 
advantage  of  economic  efficiencies  (e.g., 
have  a  better  test  on  more  older  cars  to 
get  greater  performance,  in  exchange  for 
some  relaxation  in  another  element).  In 
addition.  States  could  address  mal- 
maintenance  in  the  vehicle  fleet  in  part 
by  including  an  old  car  scrappage 
pro^m  as  an  element  of  the  overall 
pacuge  used  to  meet  the  performance 
standi.  However,  the  Sff  must 
include  a  vehicle  inspection  program. 

3  Program  Baseline 
An  EIP  baseline  must  be  fully  defined 
within  the  EIP,  and  used  as  a  basis  for 
projecting  program  results  and,  if 
applicable,  for  initializing  the  incentive 
mechanism.  For  EIP*s  submitted  in 
conjunction  with,  or  subsequent  to,  the 
submission  of  an  RFP  plan  (showing 
areawide  reductions  in  VOC  emissions 
of  at  least  15  percent  from  RFP  baseline 
emissions  [section  182(b)(l)(B)l),  as 
applicable,  and/or  an  attainment 
demonstration,  a  State  has  flexibility  in 
defining  the  program  baseline.  Prior  to 
the  submission  of  a  required  RFP  plan 
or  attainment  demonstration.  States  also 
have  flexibility  in  defining  the  program 
baseline  for  EIP*s  that  implement  new 
RACT  requirements  (either  for  a 
previously  unregulated  source  category 
or  for  sources  for  which  an  existing 
RACT  rule  is  being  newly  imposed), 
provided  the  following  conditions  are 
met.  For  EIP’s  that  allow  trading  with 
respect  to  new  RACT  requirements  for 
previously  unregulated  source 
categories,  the  new  RACT  requirements 


must  be  based  upon  an  analysis  that 
considers  the  incentive  mechanism 
upon  which  the  EIP  is  based.  For  EIP*8 
that  allow  trading  with  respect  to  newly 
imposed  RACT  reouirements  on 
previously  imregulated  sources  in  a 

Jtreviously  regulated  source  category 
e.g.,  soiuces  newly  covered  by  lower 
applicability  cut-ofis),  the  EIP  must,  in 
the  aggregate,  yield  r^uctions  in  actual 
emissions  at  least  equivalent  to  those 
which  would  result  from  source-by¬ 
source  compliance  with  the  existing 
RACT  limit  for  that  source  category. 

This  equivalency  requirement  can  be 
satisfied  by  using  existing  data  on  actual 
and  allowable  emissions  from  the 
previously  regulated  sources  in  the 
afiected  source  category. 

In  all  such  cases,  me  program  baseline 
may  be  based  on  actual,  allowable,  or 
some  other  intermediate  or  lower  level 
of  emissions,  provided  the  program 
baseline  is  consistent  with  and  reflected 
in  the  associated  RFP  plan,  attainment 
demonstration,  or  RACT  rule.  Further, 
for  EIP's  submitted  prior  to  the 
submittal  of  an  attainment 
demonstration,  the  State  must  include 
with  its  EIP  submittal  a  commitment 
that  its  subsequent  attainment 
demonstration  will  be  consistent  with 
the  EIP  baseline  in  efiect  at  that  time. 
However,  if  the  EPA  subsequently 
disapproves  the  attainment 
demonstration  on  the  groimds  that  it 
does  not  provide  for  the  required 
attainment  of  the  NAAQS,  the  EPA  may 
require  the  State  to  incorporate  in  the 
EIP  a  program  baseline  set  no  higher 
than  the  lower  of  actual  or  allowable 
emissions. 

Conversely,  for  EIP*s  that  do  not  meet 
the  above  conditions,  the  program 
baseline  must  be  set  no  hi^er  than  the 
lower  of  actual  or  allowable  emissions. 
Actual  emissions  are  to  be  taken  from 
the  most  appropriate  inventory,  such  as 
the  1990  actual  emission  inventory  (due 
for  submission  in  November  1992),  and 
allowable  emissions  are  the  lower  of  SIP 
allowable  emissions  or  the  level  of 
emissions  consistent  with  source 
compliance  with  all  Federal 
requirements  related  to  attainment  and 
maintenance  of  the  NAAQS. 

The  EPA’s  rationale  for  these  baseline 
proposals  is  as  follows.  In  considering 
emissions  trading,  the  EPA  continues  to 
focus  on  the  aspect  of  trading  that 
involves  the  relaxation  of  a  control 
requirement  on  a  particular  emissions- 
pr^ucing  unit  (or  units)  (the  credit¬ 
receiving  unit).  Under  trading  programs, 
this  rela^tion  is  ofrset  by  tightening  the 
control  requirements  on  another 
emissions-produdng  unit  (or  units)  (the 
credit-generating  unit).  Under  section 
110(1),  this  relaxation  is  authorized  only 
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if  it,  taken  in  ccmlunction  with  the 
tighter  control  requirements,  does  not 
interfere  with  the  ability  of  the  SIP  to 
meet  the  various  requirements  of  the 
Act — most  importantly,  for  present 
purposes,  the  RACT  requirement  and 
the  requirements  for  RFP  (i.e.,  for  O3 
nonattainment  areas,  15  pwcent 
reductions  in  VOC  emissions  by  1996; 
and  3  percmit-per-year  over  eadi  3-year 
period  until  the  attainmmt  date),  as 
well  as  attainment  requirements  (section 
182(b)(1),  182(c)(2)).  The  EPA  is  aware 
that  when  the  credit-generating  unit’s 
actual  emissions  are  below  the  level 
mandated  by  the  applicable  control 
requirement,  relasdng  a  control 
requirement  on  the  credit-receiving  unit 
in  exchange  for  tightening  the 
requirement  on  tlm  credit-generating 
unit  may  resuh  in  an  increase  in 
aggregate  actual  emissions.  Under  these 
( ircumstances  (i.e.,  trading  from  an 
allowables  baseline),  the  relaxation  and 
its  resulting  increase  in  actual  emissions 
could,  in  some  circumstances, 
jeopardize  RFP  and  attainment. 

As  described  above,  the  EPA  is 
proposing  to  permit  ElP’s  that  authorize 
trading  from  an  allowables  baseline 
when  the  EIP  is  submitted  in 
conjunction  with,  or  following,  the 
submission  of  the  15  percent  RFP  SIP 
revision,  and  the  allowables  baseline  is 
consistent  with  that  SIP  revision.  Under 
these  circumstances,  it  is  clear  that 
trading  on  the  basis  of  allowables  would 
not  jeopardize  the  15  percent  RFP 
requirement.  The  EPA  acknowledges 
that,  even  with  such  a  rule,  trading  may 
occur  on  the  basis  of  allowables  prior  to 
submission  of  the  attainment 
demonstration  SIP  (which  is  required  to 
include,  in  the  case  of  O?  nonattainment 
areas  classified  serious  or  higher,  the  3 
percent-per-yeer  RFP  showing). 
However,  the  EPA  believes  that  once  the 
State  has  submitted  the  15  percent  RFP 
SIP,  the  State  has  made  significant 
progress  towards  continu^RFP  (the  3 
percent-per-year  requirement)  and 
eventual  attainmenL  This  significant 
progress,  coupled  with  the  sanctions 
provisions  that  provide  strong 
safeguards  that  the  State  will  develop  a 
SIP  requiring  the  3  percont-per-year  RFP 
and  an  attainment  demonstration,  lead 
the  EPA  to  conclude  that  an  EIP 
authorizing  an  allowdsles  baseline 
submitted  in  conjunction  with  a  15 
percent  SIP  revision  will  not  jeopardize 
continued  RFP  or  attainment. 

In  addition,  as  described  above,  the 
EPA  is  proposing  to  permit  EIP’s  that 
authorize  trading  fiom  an  allowables 
baseline  in  the  case  of  source  categories, 
or  portions  of  sotuce  categories,  that  are 
newly  subjected  to  the  RACT 
requirement  under  the  RACT  "catch¬ 


up”  provisions  of  section  182(b)(2). 

Under  these  circumstances,  the 
imposition  of  RACT-level  controls  is 
expected  to  result  in  emissions 
reductions  with  respect  to  the  affected 
source  categories  or  sources  taken  as  a 
whole,  even  if  some  of  the  affected 
sources  conduct  emissions  trades  based 
on  allowables.  The  fact  that  overall 
emissions  from  these  source  categories 
or  sources  will  be  reduced  indicates  that 
progress  is  being  made  towards 
attainment.  This  progress  gives  the  EPA 
adequate  assurance  mat  any  trades  on 
an  allowables  basis  will  not  jeopardize 
RFP  or  attainment  requirements. 

A  State  may  define  a  program  baseline 
to  address  a  variety  of  e<^ty 
considerations,  such  as  mfiering  degrees 
of  emission  control  among  affected 
sources  prior  to  the  start  of  the  EIP. 

While  emissions  reductions  creditable 
towards  a  specific  required 
demonstration  will  be  calculated 
according  to  the  requirements  for  that 
demonstration,  the  EIP  may  use  a 
different  baseline.  For  example,  a 
declining  value  marketable  permits 
program,  submitted  in  conjunction  with 
an  areawide  RFP  or  attainment  plan, 
could  initially  allocate  mass  emissions 
caps  on  the  basis  of  allowable 
emissions.  However,  to  the  extent  that 
such  a  program  baseline  exceeds  the 
aggregate  actual  emissions  for  the 
sources  covered  by  the  program,  the  EIP 
baseline  allocation  would  be  required  to 
decline  at  a  rate  consistent  with 
achieving  the  areawide  RFP  milestone 
as  measured  against  the  RFP  baseline 
(refer  tojparagraph  IV.C.). 

The  ElP  must  clearly  specify  whether 
the  program  baseline  applies  to 
aggregate  emissions  fitim  all  affected 
sources  (similar  to  the  RFP  baseline),  or 
to  individual  sources  (similar  to  source- 
specific  LAER  requirements,  for 
example).  If  historic  emissions  are 
relevant  in  setting  the  program  baseline, 
the  time  period  must  be  specified  in  the 
program.  Provisions  must  be  made  for 
determining  baselines  for  sources  not 
active  during  the  specified  baseline  time 
period.  Also,  the  averaging  time 
associated  with  a  program  baseline  for 
emissions  must  be  specified. 

4.  Quantification  Procedures 

The  EIP  must  describe  how  emissions 
and  changes  in  emissions  will  be 
quantified  for  SEP  credit.  If  other 
measurable  factors  are  essential  to  an 
EIP,  the  quantification  procedures  for 
those  must  be  specified  in  the  program. 
For  instance,  if  emissions  reductions  are 
generated  by  reducing  total  usage  of  a 
type  of  solvent,  procedures  for 
measuring  solvent  usage  are  critical. 

The  program  must  specify  the  minimum 


required  credible,  wori;able,  replicable 
procedures  for  quantifying  emissions, 
which  could  include  emi^on  factor 
calculations,  direct  emission 
monitoring,  calculation  procedures 
which  are  a  function  of  process 
parameters,  production  practices  or 
volume,  or  inventory  usage,  or  other 
procedures,  as  appropriate.  Criteria  for 
selecting  quantification  methods  and 
time-averaging  considerations  are 
discussed  in  paragraph  IV.D. 

States  must  carefully  consider 
matching  the  environmental  goals  with 
the  various  aspects  of  the  program  when 
determining  adequate  quantification 
procedures.  For  example,  a  procediure 
wholly  adequate  for  determining 
compliance  vrith  long-term  mass 
emissions  caps  may  be  clearly 
inadequate  for  a  program  aimed  at 
limiting  peak  daily  emissions. 

An  must  establish  procedures  for 
quantifying  emissions  reductions  arising 
^m  sources  that  shut  down  or  curtail 
production.  A  State  may  not  take  credit 
for  such  emissions  reductions  as  part  of 
an  EIP  if  the  same  reductions  have 
already  received  credit  in  the  SBP’s 
attainment  or  RFP  demonstrations.  For 
example,  SIP  demonstrations  may 
include  assumptions  about  equipment 
turnover  rates  and  normal  operating 
levels  which  may  already  or^it  some 
assumed  rate  of  source  shutdowns  and 
curtailments.  Credit  also  cannot  be 
taken  for  shutdowns  or  curtailments 
that  do  not  result  in  a  decrease  in  an 
area's  aggregate  emissions.  Changes  in 
emissions  at  one  source  may  merely 
increase  emissions  at  another.  For 
example,  if  one  retail  operation  goes  out 
of  business,  the  total  level  of  retail 
business  will  not  necessarily  change. 
Instead,  customers  may  shift  their 
business  to  other  merchants  in  the  area. 
The  effect  on  aggregate  emissions  of 
such  “demand  shifting”  will  depend 
upon  the  nature  of  the  business,  and 
should  be  considered  in  the  design  of 
the  EIP, 

An  EIP  also  must  establish  procedures 
for  quantifying  emissions  firom  sources 
with  uneven  emission  patterns  due  to 
batch,  seasonal  or  cyclical  operations. 
The  appropriate  procedure  for  handling 
these  expected  fluctuations  in  emissions 
will  depend  in  part  on  the  emissions 
averaging  time  upon  which  the  ED*  is 
based. 

An  economic  incentive  strategy  for 
mobile  sources  must  consider  the 
factors  which  will  affect  or  determine 
the  level  of  partidpation  in  a 
transportation  program.  Any 
assumptions  or  m^els  which  States 
may  use  to  predict  behavioral 
modifications  as  a  result  of  the 
implementation  of  an  economic 
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incentive  strategy  must  be  presented  as 
support  information  with  the  EDP 
submittal. 

5.  Source  Requirements 

Each  affected  source  in  an  EIP  must 
comply  with  requirements  imposed  by 
the  program,  and  must  initiate  and 
subsequently  maintain  the  MRR 
procedures  necessary  to  provide  State 
and  Federal  enforceability. 

Requirements  imposed  by  an  EIP  could 
include  meeting  mass  emissions  limits 
(either  directly  or  through  trading 
marketable  permits),  paying  an  emission 
fee,  using  specified  products  or 

firocedures,  providing  product  content 
abeling,  or  other  measiires  specified  hy 
the  program.  All  source-specific 
program  requirements  must  be 
structured  in  such  a  way  that  both 
inspectors  and  facility  owners  can  judge 
the  compliance  status  of  a  facility  at  any 
time,  or,  in  the  case  of  long-term 
emissions  limits,  at  the  end  of  the 
compliance  period.  This  will  require  an 
authoritative,  reliable  repository  of  all 
relevant  information  at  each  facility 
(refer  to  section  IV.E.). 

6.  Projected  Results  and  Audit/ 
Reconciliation  Procedures 

A  SIP  revision  that  contains  an  EIP 
must  include  projections  of  the 
emissions  reductions  the  State  expects 
to  achieve  through  the  implementation 
of  the  program.  The  projections  may  be 
based  on  federally  enforceable  limits  on 
mass  emissions  or  on  other  emission- 
related  parameters,  estimates  of  market 
response,  economic  modelling,  or  other 
relevant  information.  The  State  does  not 
have  to  project  emission  changes  for 
each  source,  unless  that  is  how  the  State 
chooses  to  estimate  the  emissions 
reduction  from  the  program.  All  EIP 
submittals  must  include  documentation 
which  clearly  states  how  sources  in  an 
EIP  are  or  will  be  addressed  in  the 
emissions  inventory,  RFP  plan,  and 
attainment  or  maintenance  plan,  as 
applicable.  This  documentation  should 
include  a  description  of  the 
assumptions  us^  in  estimating 
emissions  and  emissions  reductions 
from  affet^ed  sources. 

For  determining  credit  in  a  State  plan, 
the  projected  emissions  reductions  must 
be  adjusted  to  reflect  the  uncertainties 
inherent  in  EIP’s.  This  adjustment  is 
currently  done  for  traditional  stationary 
source  control  measures  through  the  use 
of  a  nile  effectiveness  factor,  developed 
from  experience  with  traditional 
regulatory  control  programs. 

For  EIP’s,  the  State  must  use  two 
uncertainty  adjustment  factors,  as 
appropriate,  to  calculate  creditable 
emissions  reductions.  The  sources  of 


uncertainty  that  must  be  accoimted  for 
are  the  extent  to  which  sources  will 
actually  comply  with  program 
requirements;  and  programmatic 
uncertainties,  such  as  the  extent  to 
which  voluntary  market  responses  to 
incentives  actually  occur  and  the  use  of 
relatively  “soft”  quantification  methods 
used  for  compliance  determinations. 
These  sources  of  uncertainty  must  he 
accounted  for  through  the  use  of  a  rule 
compliance  factor  and  a  program 
uncertainty  factor,  respectively. 

For  EIP’s,  the  State  must  specify 
values  for  rule  compliance  and  program 
uncertainty  factors,  based  on  program 
elements  such  as  the  quantification  and 
enforcement  procedures,  and  on  the 
predictive  quality  of  the  information 
used  by  the  State  to  develop  the 
projected  emissions  reductions. 

Inherent  in  the  way  in  which  these 
factors  are  defined,  the  value  of  either 
factor  must  be  less  than  or  equal  to  one. 
The  State  must  include  with  its  EIP 
submittal  a  justification  for  the  values 
assigned  to  these  factors,  to  the  extent 
that  they  differ  from  any  presumptive 
norms,  and  must  use  these  factors  in 
determining  the  SIP  credit  for  the 
program  (refer  to  paragraph  IV.F.). 

Unless  otherwise  provided  in 
program-specific  guidance  issued  by  the 
EPA,  EIP’s  for  which  SIP  credit  is  taken 
must  also  contain  program  audit 
procedures  designed  to  evaluate 
program  implementation  and  track 
program  results  in  terms  of  the  actual 
emissions  reductions  obtained  during 
program  implementation.  The  auditing 
methods  and  the  timing  of  the  audits 
must  be  specified  in  the  EIP  (refer  to 
paragraph  IV.G.).  Further,  the  State  must 
provide  timely  post-audit  reports  to  the 
EPA.  For  emission-limiting  EIP’s, 
program  audit  provisions  must  include 
a  State  commitment  to  ensure  timely 
implementation  of  programmatic 
revisions  or  other  measures  which  the 
State,  in  response  to  the  audit,  deems 
necessary  for  the  successful  operation  of 
the  program. 

Program  audit  provisions  for  market- 
response  EIP’s  must  he  accompanied  hy 
reconciliation  procedures,  designed  to 
compare  credited  emissions  (i.e., 
adjusted  projected  emissions)  with 
actual  emissions  achieved  through  the 
implementation  of  the  program.  The 
reconciliation  procedures  must  specify  a 
range  of  appropriate  actions  (e.g.,  invoke 
part  of  a  general  SIP  contingency  plan 
or  a  program-specific  contingency), 
revisions  to  the  program  requirements 
(e.g.,  increase  the  fee,  include  more 
sources)  that  will  make  up  for  any 
shortfall  between  credited  and  actual 
emissions  revealed  by  the  audit,  or 
reductions  in  the  credit  taken  for  the  EIP 


in  the  SEP  (provided  that  RFP  and 
attainment  reqvdrements  continue  to  be 
satisfied  area-wide  based  on  such 
reduced  EIP  credits  in  combination  with 
the  effects  of  all  other  SIP  programs). 

Such  measures  must  be  automatically 
executing  to  the  extent  necessary  to 
make  up  the  shortfall,  with  State  action 
required  only  to  identify  which  of  the 
specified  actions  are  necessary  to  make 
up  the  shortfall.  Such  measures  must 
not  require  a  revision  to  the 
implementation  plan  to  be  effectuated 
once  identified  by  the  State;  Vather,  the 
measmes  must  be  built  into  the  original 
EIP  design  (or  incorporated  hy 
reference). 

It  is  not  the  EPA’s  intent,  however, 
necessarily  to  impose  greater  burdens 
on  EIP’s,  compart  to  traditional 
regulatory  programs,  by  virtue  of  the 
audit  and  reconciliation  requirements. 
These  audit  and  reconciliation 
procedures  are  consistent  with  the 
general  approach  to  implementing  the 
Act  being  taken  by  the  EPA.  as 
illustrated  in  the  Agency’s  recently 
issued  rule  for  vehicle  I/M  (November  5, 
1992  at  57  FR  52950)  and  the  Agency’s 
recently  proposed  rule  for  reformulated 
gasoline  (July  9, 1991  at  56  FR  31176; 
and  April  16. 1992  at  57  FR  13416),  and 
in  the  Agency’s  general  guidance  on  the 
implementation  of  Title  I  dealing  with 
the  rule  effectiveness  of  stationary 
source  control  measures.  Further,  in 
appropriate  cases,  routine  ongoing  air 
program  management  procedures  may 
he  sufficient  to  fulfill  the  audit  and 
reconciliation  requirements.  In 
designing  audit  procedures,  the  State 
should  consider  the  relative  uncertainty 
associated  with  the  EIP  and  specify  the 
scope  and  extent  of  the  audit  procedures 
to  be  commensurate  with  that  level  of 
uncertainty. 

7.  Implementation  Schedule 

An  EIP  must  contain  a  schedule  for 
implementing  the  program.  The 
schedule  must  include  dates  for 
notifying  potentially  affected  sources,  as 
early  as  possible,  almut  the  impending 
EIP;  program  initialization  and  start-up 
procedures;  submittal  requirements 
fi'om  affected  sources;  and  the 
reconciliation  process  and  any 
subsequent  actions  required  to  make  up 
for  any  shortfall  that  occurs. 

8.  Administrative  Procedures 

As  part  of  any  EIP  design,  the  State 
must  establish  appropriate 
administrative  procedures,  specific  to 
the  type  of  incentive  strategy,  necessary 
to  implement  all  of  the  elements  of  the 
EIP.  For  example,  in  a  fee  program  a 
State  must  assure  the  proper 
administration  of  the  fee  collection 
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process,  and  if  rebate  provisions  are 
included,  the  administration  of  the 
rebate  distribution  procctss. 

Administrative  procedures  specific  to 
marketable  emissions  permit  programs 
which  the  State  must  address  in  a 
program  design  are  the  mechanisms 
required  for  conducting,  approving, 
verifying,  recording,  and  tracking  trades. 
The  EIP  must  clearly  describe  the 
administrative  system,  and  any  State 
commitments  to  implement  and  ^ 
maintain  the  system,  that  enables 
market  participants  to  conduct  valid 
and  legally  protected  transactions.  Tire 
State  must  design  the  program  to  ensure 
that  all  program  requirements  are  met 
by  sources  involveo  in  trades,  such  that 
the  trades  result  in  enforceable  changes 
in  allowable  emissions  levels.  A  well- 
designed  EIP  will  include  the  minimum 
amount  of  transactional  oversight, 
approval,  recording,  and  tracking 
provisions  necessary  to  create  a 
verifiable  and  enforceable  system. 
Unnecessary  or  excessive  a^inistrative 
requirements  in  a  trading  system 
increase  the  cost  of  the  program  and 
inhibit  trading.  An  active  trading  market 
increases  the  opportunities  for  cost- 
savings.  However,  a  State  must  establish 
sufficient  administrative  procedures  to 
ensure  that  the  environmental  goals  of 
the  EIP  are  met,  and  that  the  program  is 
adequately  enforceable  (refer  to  the 
discussion  of  emissions  trading  markets 
in  Appendix  W). 

9.  Enforcement  Mechanisms 

An  EIP  must  include  adeouate 
enforcement  consequences  for 
noncompliance  with  any  source 
requirements,  including  MRR 
requirements.  Both  Federal  and  State 
enforcement  penalties  must  be 
included,  such  that  the  level  of 
deterrence  embodied  in  traditional 
re^latoi^  programs  is  preserved. 

Traditional  regulatory  programs 
provide  for  enforcement  against 
noncompliance  Mnth  emissions  limits  at 
both  the  Federal  and  State/local  levels. 
TTie  statutory  maximum  Federal 
penalties  under  the  Act  are  $25,000  per 
day  per  source  in  violation.  To  preserve 
the  existing  level  of  deterrence  under 
the  Act,  an  EIP  that  imposes  multiday 
and/or  multisource  emission  limits 
must  define  violations  of  those  limits  in 
such  a  way  that  the  violations  will 
translate  into  sufficient  numbers  of 
source-days  of  violation.  Fiurther,  the 
program  must  include  provisions  such 
that  State/local  ];>enalties  create  a 
deterrent  efiect  comparable  to  that  of 
traditional  regulatory  programs.  One 
possible  approach  would  be  for  the  EIP 
to  authorize  predetermined  penalties 
based  on  the  amount  of  an  exceedance 


of  such  a  cap,  provided  the 

{>redetermined  amounts  are  sufficiently 
aree. 

Today’s  proposed  rules  also  require 
EIP’s  that  impose  multisource  emissions 
limits  to  require  facilities  to  develop 
enforceable  plans  for  remedying 
noncompliance  in  those  cases  where 
facilities  have  exceeded  emissions 
limits  for  the  specified  averaging  period. 
Such  plans  must  identify  appropriate 
and  enforceable  control  measiues  xx 
other  procedures  or  strategies  sufficient 
to  achieve  and  maintain  compliance 
with  applicable  emissions  limits. 
Further,  for  sources  subject  to  title  V 
requirements,  the  elements  of  such 
plans  must,  at  a  minimum,  be  consistent 
with  wy  applicable  title  V  permit 
requirements  concerning  compliance 
plans. 

Compliance  with  MRR  requirements 
is  generally  critical  to  the  integrity  and 
success  of  EIP’s.  Thus,  an  EIP  must 
include  enforcement  provisions  which 
establish  a  regulatory  structure  which 
clearly  and  effectively  deters  inadequate 
or  improper  MRR,  providing  for  both 
State/local  and  Federal  penalties.  Such 
provisions  should  preserve  the  Federal 
civil  penalties  and  criminal  sanctions 
(for  knowing  violations)  authorized  in 
the  Act  for  violations  of  MRR 
requirements  per  se.  Further,  the 
enforcement  provisions  must  include 
methods  for  determining  required  data 
when  MRR  violations  result  in  missing, 
inadequate,  or  erroneous  monitoring 
and  recordkeeping  data.  These  methods 
must  ensure  that  sources  have  a 
sufficiently  strong  incentive  to  properly 
perform  monitoring  and  recordkeeping 
in  the  first  place  (refer  to  paragraph 
IV.H.). 

E.  Use  of  Program  Revenues 

This  section  of  the  proposed  rule 
incorporates  the  restrictions  mandated 
by  section  182(g)(4)(B)  of  the  Act  on  the 
use  of  revenues  generated  by  statutory 
EIP’s  submitted  pursuant  to  sections 
182(g)(3).  182(g)(5).  187(d)(3),  and 
187(g)  of  the  Act.  The  revenues  may  be 
used  to  provide  incentives  for  achieving 
emissions  reductions;  provide 
assistance  (up  to  75  percent  of 
development  costs)  for  the  development 
of  innovative  Oa  control  technologies 
and  lower-polluting  solvents  and 
surface  coatings;  and  fund 
administrative  costs  of  State  programs 
under  the  Act  (using  no  more  than  50 
percent  of  such  revenues).  Revenues 
may  be  generated  by  an  EIP  from  a  wide 
variety  of  fees  or  charges,  including 
emission  or  permit  fees,  fees  associated 
with  approving  and  recording  trades, 
application  fees  associated  with 
labelling  or  sources  opting  into  an  EIP, 


and  fees  or  charges  associated  with 
TCM’s. 

Hie  EPA  proposes  to  limit  these 
constraints  on  Uie  use  of  revenues  to 
only  statutory  programs,  submitted 
pursuant  to  salons  182(g)(3),  182(gK5). 
187(d)(3),  and  187(g)  of  the  Act,  for 
which  the  Act  explicitly  requires  that 
these  rules  apply.  Thus,  discretionary 
programs  would  be  exempt  frrom  these 
constraints. 

Because  the  use  of  revenues  frmn 
discretionary  programs  is  not 
constrained,  some  or  all  of  the  revenues 
generated  by  discretionary  EIP's  may  be 
rebated  in  order  to  create  a  revenue- 
neutral  program,  or  one  with  less 
revenue  retained  by  the  State.  Rebate^ 
provisions  of  revenue-generating  EIP’s 
can  be  designed  to  reduce  the  total  cost 
to  the  afiected  sources  without 
diminishing  the  incentive  to  reduce 
emissions  created  by  the  EIP.  For 
example,  an  emission  fee  program  could 
place  a  fee  on  total  emissions  from 
affected  sources,  and  rebate  an  amoiuit 
based  cm  average  emissions  or 
percentage  emissions  reductions  of  the 
affected  sources.  In  a  program  with  a 
large  number  of  sources,  each  source 
would  only  have  a  minor  influence  on 
the  average  emissions.  Thus,  the  rebate 
is  not  dependent  on  a  source’s  own 
actions,  and  would  not  distort  the 
incentive  of  the  fee  on  every  imit  of 
emissions  created  by  the  source. 

TV.  Discussion  of  Issues 

In  developing  today’s  proposal,  the 
Agency  needed  to  address  two 
important  goals:  ensuring 
environmental  protection  with  an 
adequate  degree  of  accountability,  and, 
at  the  same  time,  fostering  the 
development  of  innovative  and  flexible 
programs.  The  EPA  believes  that  today’s 
proposal  appropriately  addresses  both 
goals.  Through  today’s  notice,  the  EPA 
encourages  comments  regarding  areas 
where  additional  regulatory  flexibility 
may  be  possible  for  either  statutory  or 
discretionary  EIP’s  without  sacrificing 
environmental  protection.  Conversely, 
comments  are  also  requested  regarding 
areas  where  additional  safeguards  may 
be  needed  to  ensure  that  flexible 
approaches  to  environmental  protection 
will  be  implemented  with  adequate 
accountability. 

A.  Program  Goals 
1.  Statutory  Programs 

Statutory  EIP’s  are  those  programs 
submitted  pursuant  to  sections 
182(g)(3).  182(g)(5).  187(d)(3),  and 
187(g)  of  the  Act.  generally  as  a  result 
of  failures  in  achieving  required 
emissions  reductions.  However,  the  Act 
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does  not  specify  the  extent  to  which  the 
EIP  must,  in  and  of  itself,  make  up  for 
the  specific  feilure  in  achieving  tne 
emissions  reductions  necessary  to  meet 
the  next  milestone  requirement.  Rather, 
the  provisions  specify  only  that  the  EIP 
"shall  be  sufficient,  in  combination  with 
other  elements"  of  the  plan  or  together 
with  a  "transportation  control  plan,”  to 
achieve  the  necessary  reductions. 

The  EPA  interprets  these  provisions 
as  requiring  that  a  statutory  EBP  make  a 
significant  contribution  to  the  required 
reductions,  while  not  necessarily 
bearing  the  full  burden  of  adiieving  all 
the  required  reductions.  Thus,  for 
example,  a  program  producing  no 
emissions  reductions  or  one  l^sed 
solely  on  a  directionally  sound  strategy, 
without  quantifiable  benefits,  would  not 
satisfy  the  criteria  for  an  acceptable 
statutory  EIP. 

Alternatively,  the  EPA  is  considering 
whether  to  require  that  some  specified 
minimum  percentage  of  the  required 
reductions  be  met  by  a  statutory  EIP. 
The  EPA  solicits  comments  on  this 
option  through  today’s  notice. 


authorized  to  meet  their  RACT 
obligations  by  acquiring  emissiois 
reductions  from  non-RACT  sources 
when  such  trading  results  in  an 
exceptional  environmental  benefit  (as 
discus.sed  in  paragraph  in.D.2.).  'Hie 
EPA  acknowledges  that  the  statute 
permits  difierent  interpretaticms  of  the 
RACT  requirement.  AUemative 
interpretations  could  lead  to  difiering 
views  as  to  whether  such  trading  is 
allowable,  and.  if  so,  under  what 
conditions. 

Through  today's  notice,  the  EPA 
solicits  comment  on  the  proposed 
interpretation  of  the  RACT  requirement. 
Further,  the  EPA  solicits  comment  on 
alternative  interpretations  and  on 
alternative  conditions  tmder  which 
trading  between  RACT  and  non-RACT 
sources  may  be  permitted.  Alternative 
conditions  might  include  different 
trading  ratios  (e.g.,  less  than  or  greater 
than  the  propos^  offset  ratios).  Other 
approaches  might  include  dropping  the 
requirement  for  extra  emissions 
reductions  (i.e.,  by  going  to  a  1  to  1 
trading  ratio]  at  some  future  point  in 
time  (e.g.,  upon  approval  of  the 
attainment  demonstration  or  RFP  plan) 
for  all  sources  or  some  subset  of  sources 
(e.g.,  stationary  sources).  Comment  is 
also  solicited  on  approaches  which 
States  might  use  to  allow  RACT/non- 
RACT  trading  at  a  1  to  1  ratio  prior  to 
the  approval  of  an  attainment 
demonstration  or  RFP  plan.  The  EPA 
solicits  comments  on  the  implications  of 
such  approaches  for  SIP  planning  and 
on  how  States  could  assure  that  such 
trading  remained  consistent  with  RFP 
plans  and  attainment  demonstrations. 

C.  Program  Baseline 

Today’s  proposal  is  based  on  the 
premise  that  a  State  can  only  take  credit 
in  attainment  and  RFP  demonstrations 
for  emissions  reductions  from  EIP’s  that 
go  beyond  what  is  otherwise  required 
and  credited  to  other  elements  of  a  * 
federally-approved  SIP.  This  restriction 
is  necessary  to  ensure  that  a  State  does 
not  double  count  emissions  reductions 
in  SIP  demonstrations.  The 
requirements  for  program  baselines 
included  in  today’s  proposal  are 
intended  to  ensure  that  such  double 
counting  does  not  occur,  while 
providing  as  much  flexibility  as 
possible. 

Today’s  proposal  allows  States., 
flexibility  in  setting  program  baselines 
for  EIP’s  submitted  in  conjunction  with, 
or  subsequent  to,  the  submission  of  an 
RFP  plan,  if  applicable,  an  attainment 
demonstration,  or  new  RACT 
requirements,  provided  certain 
conditions  are  met  (as  discussed  in 
paragraph  III.D.3.).  States  may  exercise 


2.  Discretionary  Programs 

In  explicitly  allowing  for 
discretionary  (i.e.,  nonstatutory)  EIP’s  to 
be  included  as  SIP  provisions,  the  Act 
does  not  impose  any  specific  emissions 
reductions  requirements  on  such 
programs  [sections  110(a)(2)(A)  and 
172(c)(6)l.  Thus,  today’s  proposed 
guidance  imposes  no  specific  emissions 
reductions  requirements  on 
discretionary  EIP’s,  consistent  with  the 
flexibility  accorded  the  States  in 
incorporating  discretionary 
nonincentive  based  programs  in  their 
SIP’S.  The  EPA  relies  upon  the  new 
State  planning,  quantitative  progress, 
and  attainment  requirements  in  the  Act 
to  ensure  expeditious  attainment  of  the 
NAAQS  regardless  of  the  type  of 
programs  that  States  may  choose  to 
include  in  their  SIP’s. 

How’ever,  the  EPA  is  aware  of  an 
alternative  view  that  any  savings  in 
compliance  costs  resulting  from 
discretionary  EIP’s  (relative  to 
nonincentive  based  programs)  should  be 
shared  between  the  regulated  sources 
and  the  environmental  goals  of  the  Act 
by  requiring  more  rapid  progress  toward 
attainment.  Through  today’s  notice,  the 
EPA  solicits  comments  on  this 
alternative  view,  and,  in  particular,  on 
whether  such  requirements  are  more 
relevant  prior  to  the  approval  of  an 
attainment  demonstration. 

B.  Interface  With  RACT  Requirements 

Today’s  proposal  is  based  on  an 
interpretation  of  the  statutory  RACT 
requirement  that  RACT  sources  are 


this  flexibility  to  allocate  to  sources 
baseline  emissions  that  «e  greater  than 
the  sources’  actual  emissions  in  mder  to 
address  equity  concerns.  For  instance,  a 
State  may  decide  that  sources  that  have 
already  implemented  substantial 
emission  controls  should  not  be  placed 
at  a  relative  disadvantage  to  othw 
sources  as  a  result  of  being  included  in 
an  EIP.  (inversely,  today’s  proposal 
requires  the  use  of  a  lower-<^-actuals-or- 
allowablM  baseline  for  EIP’s  which  do 
not  meet  the  conditions  in  paragraph 
II1.D.3.  for  which  flexibility  in  setting  a 
program  baseline  is  provided. 

If  a  State  chooses  to  use  flexibility  in 
setting  a  program  baseline  higher  than 
the  level  of  actual  emissions  (La.,  an 
"allowable”  baseline),  a  question  arises 
as  to  how  the  State  can  assifre  that  the 
EIP  will  not  interfere  with  any 
applicable  RACT  requirements,  the  RFP 
15  percent  plan,  or  subsequent  3  percent 
demonstrations  (section  182(c)(2)(B)). 
and  attainment  requirements.  This 
question  arises  in  particular  if  a  State 
initializes  an  EIP,  such  as  a  marketable 
permits  program,  with  an  aggregate 
program  baseline  that  is  greater  than  the 
sum  of  the  actual  emissions  from  all 
affected  sources  (i.e.,  sources  covered  by 
the  EIP).  In  this  case,  the  EIP  could 
result  in  an  increase  in  actual  emissions 
from  the  program  as  a  whole  if  a 
decrease  in  allowable  emissions  from 
one  source  could  be  traded  for  an 
increase  in  actual  emissions  from  other 
sources.  This  question  would  not  arise, 
however,  if  some  individual  sources  are 
given  higher-than-actual  emissions 
limits,  but  the  aggregate  pro^am 
baseline  is  no  greater  than  the  sum  of 
the  actual  emissions  from  all  affected 
sources. 

For  O)  nonattainment  areas, 
consistency  with  an  applicable  RFP  15 
percent  plan  and  3  percent 
demonstration  would  require  a  showing 
by  the  State  that  an  allowable  program 
baseline  does  not  interfere  witn 
satisfying  the  areawide  RFP  milestones 
and  annual  progress  requirements.  The 
EPA  interprets  the  RFP  requirements  to 
mean  that  areawide  actual  amissions 
may  not  increase  during  any  year  prior 
to  attainment  and  that  the  emissions 
reductions  milestones  are  achieved 
areawide.  Thus,  consistency  with  RFP 
requirements  could  be  achieved  by  an 
EIP  (designed  to  meet  some  or  all  of  the 
RFP  requirements)  using  an  allowable 
program  baseline,  provided  that 
compensating  reductions  in  actual 
emissions  were  achieved  by  sources 
outside  of  the  EIP  an.d/or  sufficient 
constraints  were  imposed  on  trading 
within  the  EIP,  to  ensure  that  areawide 
RFP  milestones  and  annual  progress 
requirements  were  met. 
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Further,  consistency  between  an  EIP 
(designed  to  contribute  to  attainment  of 
the  NAAQS)  using  an  allowable 
program  baseline  and  an  attainment 
demonstration  could  be  achieved  if  the 
allowable  baseline  used  for  the  EIP  is 
consistent  with  the  emissions  inventory 
for  the  affected  sources  used  in  the 
attainment  demonstration.  However,  if 
actual  emissions  were  used  in  the 
attainment  demonstration,  the  State 
would  have  to  show  that  the  EIP  or  the 
SIP  included  sufficient  constraints  on 
trading  to  ensure  the  necessary 
consistency.  One  such  approai^  could 
be  to  restrict  the  use  of  emissions 
reductions  credits  resulting  from  the 
difference  between  an  actual  and  an 
allowable  EIP  baseline.  For  example, 
such  credits  might  only  be  allow^  to  be 
used  by  a  source  to  satisfy  its  own 
future  emission  reduction  requirements, 
such  as  those  imposed  by  emissions 
limits  which  decline  over  time,  but  not 
to  be  traded  or  used  to  increase  its  own 
actual  emissions. 

Similarly,  for  EIP*s  designed  to  allow 
for  flexibility  in  meeting  a  new  RACT 
rule,  a  flexible  program  baseline  could 
be  used,  provided  the  EIP  was 
submitted  in  conjunction  with,  or 
subsequent  to,  the  submission  of  a  SIP 
revision  for  the  entire  new  RACT  rule, 
and  the  afrected  sources  in  the  EIP  were 
limited  to  sources  newly  covered  by  the 
rule.  Any  EIP’s  involving  RACT  sources 
submitted  prior  to  the  entire  new  RACT 
rule  SIP  submission  must  be  based  on 
the  use  of  a  lower-of-actuals-or- 
allowables  baseline. 

Through  today’s  notice,  the  EPA 
solicits  comments  on  the  proposed 
conditions  under  which  States  should 
have  the  flexibility  to  use  an 
"allowable”  baseline.  In  particular, 
comments  are  solicited  on  the  proposed 
approach  td^accept  an  "allowable” 
baseline  in  ah  EIP  submitted  in 
conjunction  with  the  submission  of  the 
15%  RFP  plan,  prior  to  the  submission 
of  an  attainment  demonstration. 

Further,  comments  are  solicited  on 
approaches  to  achieving  consistency 
between  EIP’s  with  “allowable” 
program  baselines  and  statutory  RACT, 
RFP,  and  attainment  requirements. 

D.  Emission  Quantification 
1.  Criteria  for  Adequacy  of  Approach 

Today’s  proposal  is  based  on  the 
premise  that  the  development  and  use 
of  credible,  workable,  and  replicable 
methods  to  quantify  emissions  are 
necessary  elements  of  any  quantifiable 
EIP.  Replicability  (i.e.,  different  people 
applying  the  same  methods  would 
arrive  at  the  same  result)  allows  for  the 
flexibility  upon  which  most  ElP's 


depend.  Without  replicable  methods,  a 
State  could  potentially  need  to  conduct 
a  case-by-case  review  of  every 
operational  change  affecting  emissions 
from  any  single  emission  point  to 
ensure  accountability.  States  must 
include  quantification  methods  that 
address  such  items  as  the  general 
conceptual  approach  to  emissions 
quantification,  the  time  averaging  of  the 
emissions,  and  the  means  to  account  for 
shutdov'.'cs,  curtailments,  batch, 
seasonal,  and  cyclical  operations. 
Further,  States  must  identify 
appropriate  sources  of  data  and  criteria 
for  assessing  the  adequacy  of  the  quality 
of  the  data  sources  used  to  set  program 
baselines  and  to  project  emissions 
reductions. 

Today’s  proposal  explicitly  allows 
States  to  develop  alternative  approaches 
to  emissions  quantification,  except  for 
source  categories  for  which  the  EPA 
prescribes  specific  quantification 
methods.  The  development  of 
quantification  methodologies  by  States 
must  necessarily  include  consideration 
of  the  type  of  affected  sources  included 
in  the  program  and  other  program 
design  elements.  The  EPA  recognizes 
that  no  one  approach  is  the  most 
appropriate,  or  even  technically 
feasible,  for  all  types  of  sources  that  may 
be  included  in  any  EIP. 

An  issue  arises  with  regard  to  the 
criteria  that  a  State  should  use  to  select 
the  required  quantification  approach  for 
each  affected  source  category.  One  very 
general  approach  is  for  a  State  to  select 
the  most  effective  approach  for  each 
source  category  that  is  technically 
feasible  and  economically  reasonable. 
The  EPA  anticipates  the  need  to  prepare 
future  guidance  on  selection  criteria, 
and  through  today's  notice  solicits 
comments  on  such  criteria.  In 
particular,  the  Agency  requests 
comments  on  how  the  criteria  for 
specifying  adequate  quantification 
approaches  may  differ  for  various  types 
of  source  categories. 

2.  Extended  Averaging  Times 

Historically,  a  24-hour  averaging  time 
is  generally  used  to  construct  attainment 
demonstrations  in  63  nonattainment 
plans.  More  specifically,  the  EPA 
requires  that  "typical  summer  day” 
emissions  be  used,  which  is  a 
seasonally-adjusted,  average-weekday 
measure  of  emissions  for  individual 
sources.  States  usually  derive  this  value 
by  applying  a  conversion  factor  to 
annual  emissions  estimates  for  each 
source  in  the  area’s  emissions  inventory. 

However,  in  cases  where  the  EPA  has 
granted  the  use  of  a  long-term  averaging 
period  (i.e.,  longer  than  24  hours)  to  a 
source,  the  EPA  has  generally  required 


that  the  State  also  impose  a  meaningful 
daily  mass  emissions  cap  on  that  source. 
In  such  cases,  the  source’s  daily  cap  is 
to  be  used  in  lieu  of  its  typical  summer 
day  emissions  in  the  State’s  RFP  and 
attainment  demonstrations. 

As  a  result  of  this  approach,  the 
granting  of  long-term  averaging  would 
make  it  increasingly  difficult  for  States 
to  develop  approvable  RFP  and 
attainment  demonstrations.  This 
approach  requires  a  State  to  secure 
additional  r^uctions  from  other 
sources  to  compensate  for  the  higher 
assumed  emissions  from  the  sources 
given  long-term  averages. 

The  EPA  has  traditionally  viewed 
long-term  averaging  as  a  significant 
relaxation  of  RACT  or  other  types  of 
emissions  standards  that  require 
compliance  on  a  daily  basis.  The  RACT 
limits  are  typically  expressed  as  an 
emission  rate  or  solvent  content  limit 
(i.e.,  as  a  function  of  production  or 
throughput,  such  as  Ib/gal),  rather  than 
as  a  total  quantity  of  emissions  per  unit 
of  time  (i.e.,  Ib/day).  Since  the  l^A  does 
not  require  States  to  regulate  production 
and  throughput,  emissions  from  sources 
controlled  by  such  rate-based  limits  can 
fluctuate  and  grow,  sometimes 
substantially,  even  if  the  source 
continuously  meets  its  emission  rate 
limit. 

The  EIP’s  which  include  total  mass 
emissions  caps  on  affected  sources  (e.g., 
marketable  emissions  permit  programs) 
have  the  potential  to  control  grow^- 
related  increases  that  can  result  from 
traditional  regulatory  approaches,  and 
affect  real  reductions  in  total  emissions. 
State  EIP’s  which  place  all  affected 
sources  under  total  mass  emissions  caps 
that  decline  over  time  could  potentially 
mitigate  the  type  of  rule  relaxation  that 
has  historically  been  associated  with 
long-term  averaging.  As  a  result,  in 
addressing  such  EIP’s  through  this 
proposed  rulemaking,  the  EPA  is 
reconsidering  its  historical  restrictions 
on  the  use  of  long-term  averaging. 

Today’s  proposal  reflects  a  more 
flexible  approach  to  the  question  of 
long-term  averaging  in  the  context  of 
EIP’s  which  aggregate  the  effects  of  a 
potentially  large  number  of  sources 
complying  with  total  emissions  caps  or 
average  emission  rate  limits.  In  such 
programs,  unlike  historical  emissions 
trading  programs  which  focus  case-by¬ 
case  on  trades  typically  involving  only 
two  sources,  the  daily  fluctuations  in 
emissions  that  are  likely  to  occur  from 
any  given  source  may  tend  to  be 
compensated  for  by  Uie  canceling  effect 
of  daily  fluctuations  from  other  sources. 
Thus,  to  the  extent  that  including  many 
sources  in  such  a  program  may  allow  for 
a  statistical  showing  that  long-term 
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average  caps  are  not  inconsistent  with 
demonstrations  of  RFP  and  the 
attainment  of  short-term  NAAQS,  a 
more  flexible  approach  is  warranted. 

This  approach  is  intended  to  provide 
increas^  flexibility  to  sources  and  to 
.Slates  in  their  plan  development 
without  undermining  the  ^A’s 
traditional  control  programs  or  the 
validity  of  RFP  or  atta^ment 
demonstrations. 

Through  today’s  notice,  the  EPA 
proposes  to  require  that  any  State  fliat 
wishes  to  use  long-term  averaging  must 
include,  with  the  plan  revision 
submittal,  a  statistical  shovring  that  the 
aggregate  effect  of  the  specified 
averaging  time  is  ccmsistent  with 
attaining  the  Os  NAAQS  and  satisfying 
applicable  RFP  requirements  on  a 
typical  siunmer  day  basis;  and,  if 
applicable,  a  st^stical  showing  that 
aggregate  daily  Mnissions  from  all 
affected  sources  covered  by  a  Federal 
RACT  requirement  (net  of  any  RACT/ 
non-RACT  trades)  are  no  greeter  than 
the  aggregate  daily  emissions  from  such 
sources  that  would  result  from  the 
implementation  of  all  applicable  source- 
specific  RACT  requirements. 

If  a  State  chooses  to  design  an  EIP 
with  long-term  averaging  that  allows  for 
source-by-source  RACT  requirements  to 
be  met  by  alternative  approaches  or  in 
the  aggregate,  a  showing  of  equivalency 
must  be  made.  One  approach  to  making 
such  a  showing  would  be  for  the  EPA 
to  determine  appropriate  adjustment 
factors  for  RACT  emission  rate  limits 
that  would  reflect  equivalent  emissions 
from  RACT  sources  as  a  function  of  the 
time  period  over  which  the  emission 
rate  limit  is  met.  Based  on  a  limited 
analysis  of  a  small  number  of  RACT 
source  categories,  the  EPA  is 
considering  setting  70  percent  as  a 
presumptive  norm  fre*  an  adjustment 
factor  of  RACT  limits  averaged  over  30 
days.  Alternatively,  the  EPA  is  also 
considering  allowing  States  the 
flexibility  to  determine  RACT- 
equivalency  adjustment  factors  using 
EPA-developed  equivalency  procedures, 
set  at  a  percentage  of  the  RACT- 
aflowable  emission  rate  limit, 
contingent  upon  a  showing  by  the  State 
that  the  adjusted  limit  is  equivalent  to 
the  daily  RACT  limit.  Another  approach 
might  be  to  include  additional 
sa^uards,  such  as  a  short-term  mass 
emissions  cap  in  conjunction  with  long¬ 
term  caps  on  emission  rate  limits. 
Through  today’s  notice,  the  EPA  solicits 
comments  on  these  approaclms. 

The  EPA  anticipates  the  need  to 
prepare  additional  guidance  chi  criteria 
for  equivalency  demonstrations  for  both 
attainment  demonstrations  and  RACT. 
Such  guidance  should  outline  the  type 


of  data  and  analysis  proc»duras  that  a 
State  would  need  to  deuKHUtrate 
statistical  assocuations  between  short- 
and  long-term  averaging  times.  Ifrrou^ 
today’s  notice,  the  ^A  solicits 
crommwits  on  such  criteria. 

E.  Monitoring,  Recordkeeping,  Reporting 

Today’s  pr(q)osal  is  based  on  the 

premise  that  EIP’s,  being  inherently 
more  flexible  and  less  prescriptive  than 
traditional  technology  or  performance 
standards,  depend  more  strcmgly  than 
traditional  ccmtrol  programs  on  MRR  to 
ensure  compliance  and  to  allow  for 
adequate  enforcement.  The  EPA 
recognises  that  while  a  wide  range  of 
monitoring  methods  are  avail^le  that 
can  be  used  to  show  compliancs  for 
diifermit  types  of  scxircae,  no  one 
approach  is  the  most  appropriate,  or 
even  technically  feasible,  for  all  types  of 
sources  that  may  be  included  in  any 
EIP.  Thus,  the  EPA  is  explicitly 
including  alternative  monitoring 
mathcxls  in  tcxlay’s  proposal. 

An  issue  arises  with  regard  to  the 
criteria  that  a  State  should  use  to  specify 
monitoring  methods  and  reccHdkeeping 
and  reporting  requirements  for  each 
affected  source  category  in  its  program 
design.  The  EPA  anticipates  the  need  to 
prepare  future  guidance  on  criteria  for 
MRR,  and  through  today’s  notice  solicits 
comments  on  such  criteria. 

F.  SIP  Creditability 

Credit  given  in  an  SIP  for  traditional 
source-specdfic  technology  or 
performenc:e  standards  b^ns  with 
detailed  evaluations  of  the  emissions 
reductions  that  will  be  achieved  by 
complying  sources.  The  results  of  this 
analysis  are  then  mcxiifled  or  adjusted 
to  acxount  for  the  lower  reduchons  that 
will  result  frtxn  an  anticipated  level  of 
less-than-ccHnplete  cmmpliance.  For 
stationary  sourc;es,  this  adjustment  is 
generally  accomplished  through  the  use 
of  a  rule  effectiveness  fader.  For  mobile 
sources,  multiple  adjustments  to 
account  for  in-use  effediveness  are 
included  as  an  integral  part  of  the 
analysis,  rather  than  as  a  single 
exogenous  fador. 

Additional  types  of  uncertainty  arise 
in  EIP’s  beyond  that  associated  with 
less-than-complete  compliance.  One 
type  of  programmatic  uncertainty  arises 
in  the  cose  of  EIP’s  that  depend  upon 
market  incentives  to  motivate  changes 
in  behavior  which  affsd  total  emission 
levels.  For  such  programs  it  is 
inherently  not  possible  to  specify,  prior 
to  the  implementation  of  such  a 
strategy,  the  emissions  reduciticms  that 
will  bo  achieved  even  if  all  sources 
comply  with  all  relevant  requirements 
of  the  program.  Nevertheless,  as  pert  of 


designing  such  an  EIP.  the  Slate  ahould 
be  ^le  to  projed  the  emissions 
rechicticHis  that  are  likely  to  occur.  (If 
such  a  projection  camnot  be  made,  then 
the  strategy  is,  by  definition,  categorized 
only  as  directionally  aouncL) 

Anc^her  type  of  programmatic 
unc^eitainty  «isea  in  the  case  of  EIP's 
that  depend  upon  the  uae  of  relatively 
“soft”  quantificatiem  methods  to 
produce  the  records  upem  which 
decisions  about  program  compliance 
will  be  based  Examples  of  such 
programs  might  ineJude  programs  that 
impose  mass  emission  ceps  on  higitive 
emissiem  sources,  which  are  inherently 
difficnilt  to  quantify,  or  that  involve 
certain  types  of  lecjuirements  cm  mobile 
scHirces. 

These  cxMnpUaoce’and  progrenunatic 
uncertainties  raise  questions  concerning 
to  what  extent,  and  when,  the  EPA 
.<ihcHild  allow  a  State  to  take  SIP  credit 
for  emissions  reduchons  projeded  by  a 
State  to  result  frenn  EIP’s.  Tory’s 
proposal  addresses  these  questions 
through  the  introduction  of  two  factors: 
a  rule  compliance  fador  and  a  pro^m 
uncertainty  fador.  The  EPA  intencls 
these  fsdors  to  address  the  issues  of 
less-than-complete  ccunpUance  and  the 
inherent  programmatic  unc:ertaintiea  in 
EIP’s.  respectively. 

Today’s  proposal  allows  credit  to  be 
taken  upon  approval  of  an  EIP,  with  the 
level  of  credit  oased  on  emissions 
redudiems  projechons  which 
incorporate  these  two  uncertainty 
factors.  However,  histcHic:al  data  upon 
which  to  base  presumptive  norms  for 
these  fadors  for  EIP's  are  laching.  Thus, 
today’s  proposal  requires  States  to 
dev^op  a  judific;aticHi  for  the  values  ot 
the  tedcHs  used  in  the  projedions  for 
their  specific  program  desi^.  The  EPA 
has  identified  ollm  options,  involving 
the  use  of  presumptive  norms  for 
uncertainty  fadors,  and  solicuts 
comments  ihrough  today’s  notice  on  the 
following  approaches  to  setting  such 
norms  for  EIP’s. 

For  the  rule  compliance  fadm.  a 
presumptive  norm  for  EIP’s  could  be 
based  on  historical  comptiance  with 
traditional  programs,  as  appropriate  for 
the  scope  of  the  EIP,  The  histadcai 
stationary  source  rule  effectiveness 
factor  of  80  percent  is  one  such  optimi. 
Other  options  include  selecting  aaother 
single  norm,  or  srieciting  different  nonns 
for  difierent  types  of  EIP’s  based  on  EPA 
projedions  of  expected  scnirce 
compliance. 

Similarly,  for  the  program  uncertainty 
factor,  presumptive  norms  for  EIP’s 
cnuld  Iw  set  as  a  fruKtom  of  the  nature 
of  the  uncertainty  and  the  type  sf 
incentive  strategy.  For  example,  for 
market-respmise  strategies,  a 
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presumptive  norm  could  be  set  to  reflect 
a  general  lack  of  experience  with  such 
programs  and  the  inherently  uncertain 
techniques  available  for  assessing 
market  response.  However,  depending 
upon  the  type  of  program  and  the  type 
of  aflected  sources  covered  by  the 
program,  the  availability  of  maricet- 
response  data  could  vary  significantly, 
from  extensive  to  minimal  to  none. 

Thus,  the  use  of  a  single  presumptive 
norm  would  not  reflect  the  highly 
variable  nature  of  the  information 
available  used  as  a  basis  for  a  projection 
of  EIP  results. 

For  emission-limiting  strategies, 
presumptive  norms  for  EIP’s  could  be 
set  for  program  uncertainty  factors  as  a 
function  of  the  acciuacy  and  precision 
of  the  emission  quantification 
methodology  required  by  the  program. 
For  EIP’s  that  incorporate  sumciently 
accurate  and  precise  methods,  such  as 
some  types  of  continuous  emission 
monitors,  the  presumptive  norm  might 
be  100  percent,  since  the  entire 
uncertainty  in  the  program  could  be 
limited  to  the  extent  to  which  sources 
comply  with  their  caps  (as  reflected  in 
the  rule  compliance  factor).  Under  this 
option,  the  State  could  address  the 
potential  for  program  failure  due  to  a 
breakdown  of  the  administrative  system 
needed  to  implement  such  a  program 
through  the  required  audit  process. 

An  additions  issue  is  what  criteria 
the  EPA  should  use  to  evaluate  the 
adequacy  of  a  State’s  justification  for 
uncertainty  factors  calculated  specific  to 
its  own  program.  Through  today’s 
notice,  the  ^A  solicits  comments  on 
appropriate  criteria.  The  Agency  also 
solicits  comments  on  any  differences  in 
the  need  fon,  or  application  of,  these 
uncertainty  factors  to  various  types  of 
source  categories.  In  particular,  the 
Agency  anticipates  the  need  to  develop 
further  guidance  on  SIP  creditability  for 
EIP’s  involving  mobile  sources. 

G.  Audit/Reconciliation  Procedures 

The  frequency  with  which  audits  and 
reconciliations  are  required  must  be 
specified  as  part  of  the  program  design 
and  submitt^  as  part  of  the  EIP.  An 
issue  which  arises  is  how  frequently 
should  the  EPA  require  that  such  audits 
and  reconciliations  be  done.  Today's 
proposal  specifies  that  the  audits  and 
reconciliations  be  made  at  time  intervals 
consistent  with  RFP  milestones  and 
other  emission  inventory  requirements, 
which  is  generally  once  every  3  years. 
Alternatively,  the  State  could  specify  a 
shorter  period,  so  as  to  allow  time  to 
make  programmatic  corrections  or 
adjustments  (in  either  direction)  to  SIP 
cr^ited  emiMions  reductions,  iMfore  an 
RFP  milestone  is  reached.  Through 


today’s  notice,  the  EPA  solicits 
comment  on  this  issue. 

An  additional  issue  is  how  the  audit 
and  reconciliation  requirements  may  be 
applied  to  various  types  of  EIP’s, 
especially  those  involving  mobile 
sources.  Through  today’s  notice,  the 
EPA  solicits  comments  in  particular  on 
the  applicability  of  audit  and 
reconciliation  requirements  for  EIP's 
involving  mobile  sources. 

H.  Penalties  for  Noncompliance 

The  determination  of  appropriate 
penalties  for  noncompliance  is 
significantly  complicated  in  the  case  of 
Eff’s  that  incorporate  multisource 
emissions  caps  and/or  long-term 
averaging  times,  since  Federal  statutory 
maximum  penalty  authority  is  specified 
on  a  per-day,  per-source  basis.  At  issue 
is  how  to  apply  Federal  enforcement 
authority  to  instances  of  noncompliance 
with  emissions  limits  specified  on  a 
multiday,  multisource  basis. 

Today’s  proposal  requires  States,  in 
designing  EIP’s  for  which  such  a 
concern  is  relevant,  to  include 
procedures  for  determining  the  number 
of  days  of  violation  and  the  number  of 
sources  in  violation  when  multiday, 
multisource  emission  limits  are 
violated.  Today’s  proposal  imposes  the 
general  criteria  that  such  procedures 
shall  not  lessen  the  incentive  for  source 
compliance  as  compared  to  a  program 
applied  on  a  source-by-source,  daily 
basis.  The  EPA  anticipates  the  need  to 
prepare  more  specific  criteria  and 
guidance  for  the  development  of  such 
procedures,  and  through  today’s  notice 
solicits  comments  on  such  criteria. 

Further,  today’s  proposal  also  requires 
the  State  to  require  plans  for  remedying 
noncompliance  from  facilities  in  cases 
where  a  facility  has  exceeded  its 
multisorirce  emission  cap  for  a  specified 
averaging  period.  The  EPA  anticipates 
the  need  to  prepare  specific  criteria  and 
guidance  on  the  scope  and  content  of 
such  plans  (taking  into  account,  among 
other  things,  the  extent  and  nature  of 
the  imderlying  exceedance),  and 
through  today’s  notice  solicits 
comments  on  this  issue. 

/.  Interface  With  Existing  Emission 
Trading  Policies 

Today’s  proposal  applies  to  a  wide 
variety  of  EIP's,  including,  but  not 
limited  to,  those  that  incorporate 
emission  trading  strategies  as  elements 
of  a  SIP.  Existing  Agency  guidance  on 
emission  trading  is  primarily  contained 
in  the  Emissions  Trading  Policy 
Statement  (ETPS)  (51  FR  43831,  Dec.  4. 
1986)  and  the  appendices  to  the  ETPS 
(e.g..  Appendix  D  on  averaging  times  for 
VOC  emissions  trades).  Today’s 


proposal  and  cxirrent  Agency  policies  on 
emissions  trading  are  predicated  on  the 
same  general  principles — that  SIP- 
credited  trading  activity  must  be 
quantifiable,  enforceable,  surplus, 
permanent  within  the  timefitme 
specified  by  the  program,  and  consistent 
with  all  other  statutory  and  Federal 
regulatory  requirements. 

Today’s  proposal  is,  of  necessity, 
general  in  nature,  requiring  program 
elements  that  are  broader,  yet  in  some 
instances,  less  specific  or  constraining 
on  individual  sources  than  related 
provisions  in  current  policies.  The  EPA 
believes  that  the  levels  of  accoimtability 
and  flexibility  provided  by  today’s 
proposal  are  an  appropriate  extension  oi 
the  levels  of  accountability  and 
flexibility  found  in  existing  emission 
trading  policies.  However,  since  the 
same  type  of  trading  that  has 
historically  been  addressed  by  existing 
policies  will  now  be  covered  by  this 
new  interim  guidance,  the  EPA 
recognizes  the  need  to  clearly  define  the 
relationship  between  today’s  proposal 
and  the  existing  ETPS. 

Through  today’s  notice,  the  EPA 
proposes  that  the  provisions  of  the  ETPS 
which  apply  to  trading  between  existing 
sources,  (i.e.,  the  bubble  and  generic 
bubble  provisions)  would  represent  one 
particular  model  for  how  States  could 
choose  to  design  an  EflP  for  emission 
trading  between  existing  sources  which 
would  be  approvable  under  today's 
proposal.  Specifically,  the  bubble  and 
generic  bubble  provisions  of  the  ETPS 
provide  guidance  on  soiu’ce-specdfic 
trades  of  emission  reduction  credits, 
implemented  through  a  process 
involving  case-by-case  State  and  EPA 
review  and  SIP  revisions,  as  applicable. 
States  choosing  to  adopt  EIP’s  based  on 
this  bubble  strategy  could  use  the  ETPS 
bubble  provisions  as  a  guide  to 
designing  an  approvable  EIP.  In 
particular,  for  EIP’s  which  satisfy  all 
relevant  EITS  bubble  provisions,  the 
audit  procedures  in  today’s  proposal 
could  be  satisfied  in  appropriate  cases 
by  source-specific  enforcement  actions. 
Further,  for  such  programs,  the 
provisions  relating  to  long-term 
averaging  and  equivalency  showings  in 
today’s  proposal  could  be  satisfied 
through  compliance  with  all  provisions 
of  Appendix  D  of  the  ETPS.  .  .  i  ■. 

Today’s  proposal,  however,  in  no  way 
constrains  EIP’s  involving  emission 
trading  to  the  specific  ETPS  bubble 
approach  discussed  above.  Through 
today’s  notice,  the  Agency  solicits 
comments  on  this  propos^  relationship 
between  today’s  proposal  and  existing 
policies  on  emission  trading. 
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V.  Public  Partidpation 
A  Comments^  and  the  Public  Docket 

The  EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Docket  No.  A-91-56. 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  firom  other  comments 
by  labeling  proprietary  information 
“Confidential  Business  Information,” 
and  sending  proprietary  information 
directly  to  me  contact  person  listed  and 
not  to  the  public  docket.  This  will  help 
ensxu«  that  proprietary  information  is 
not  inadvertently  plac^  in  the  docket. 

If  a  commenter  wants  the  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  the  EPA.  the  submission 
may  be  made  available  to  the  public 
without  notifying  the  commenters. 

B  Public  Hearing 

Specific  details  will  be  published  in 
a  separate  Federal  Register  notice. 
Requests  to  present  oral  testimony 
should  be  received  on  or  before  [March 
12, 1993.  Anyone  who  wants  to  present 
oral  comments  about  this  proposal  at 
the  public  hearing  should,  if  possible, 
notify  the  public  hearing  contact  person 
at  least  7  days  prior  to  the  day  of  the 
hearing.  This  notification  should 
include  an  estimate  of  the  time  required 
for  the  presentation  of  the  comments 
and  identification  of  any  need  for  audio/ 
visual  equipment.  A  sign-up  sheet  will 
be  available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
those  who  have  not  notified  the 
coordinator  earlier.  This  testimony  will 
be  scheduled  on  a  first-come,  first-serve 
basis  to  follow  the  previously  scheduled 
testimony. 

The  EPA  requests  that  approximately 
50  copies  of  the  statement  or  material  to 
be  presented  be  brought  to  the  hearing 
for  distribution  to  the  audience.  In 
addition,  the  EPA  would  find  it  helpful 
to  receive  an  advance  copy  of  any 
statement  or  material  to  m  presented  at 
the  hearing  at  least  1  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 


material  before  the  hearing.  Such 
advance  copies  should  be  submitted  to 
the  public  hearing  contact  person. 

Tne  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-91-56. 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  inmvidual 
arrangements  Mrith  the  public  hearing 
contact  person. 

VI.  Administrative  Requirements 
A.  Executive  Order  12291 
Under  Executive  Order  12291,  the 
EPA  must  judge  whether  a  proposed 
rule  is  “major”  and,  therefore,  subject  to 
the  requirement  that  a  Regulatory 
Impact  Analysis  (RIA)  be  prepar^.  The 
proposed  rule  will  apply  to  ffiP’s  which 
may  be  adopted  by  States  pursuant  to 
sections  182(g)(3).  182(g)(5).  187(d)(3). 
and  187(g)  of  the  Act,  which  either 
mandate,  or  identify  as  an  option,  the 
use  of  an  EIP  upon  failure  of  a  State  to 
meet  certain  further  progress  milestones 
or  attainment  requirements  in  extreme, 
severe,  and  serious  O3  nonattainment 
areas  or  in  serious  CO  nonattainment 
areas.  Further,  this  rule  is  intended  to 
serve  as  guidance  to  States  in  their 
development  of  any  discretionary  EIP’s, 
as  well  as  in  the  development  of  any 
EIP’s  which  may  possibly  be  included 
in  FEP’s  or  other  Federal  measures.  'This 
proposed  rule  does  not  of  itself  require 
that  any  EIP  be  developed  unless,  in 
very  limited  cases,  air  quality  RFP 
milestones  are  missed  (by  extreme  O3  or 
serious  CO  nonattainment  areas)  or 
timely  attainment  by  serious  CO 
nonattainment  areas  of  the  CO  ambient 
air  quality  standard  is  not  achieved. 
Thus,  any  impacts  from  this  proposed 
rule  would  only  be  felt  if  and  when 
such  failures  occurred,  or  States  or  the 
EPA  exercised  their  discretion  to  choose 
to  develop  an  EIP. 

Although  impacts  of  this  proposed 
rule  may  result  in  the  future,  the 
impacts  are  impossible  to  gauge  since  it 
is  not  known  what,  if  any,  relevant 
milestone  or  attainment  failures  will 
occm',  or  whether  any  State  or  the  EPA 
will  choose  to  exercise  their  discretion 
to  develop  an  EIP.  Further,  it  is  not 
known  what  type  of  EIP  would  be 
implemented.  Regardless  of  these 
unknown  factors,  to  the  extent  that 
programs  for  which  this  proposed  rule 
applies  are  implemented,  the  impact 


from  such  programs  is  anticipated  to  be 
no  greater,  and  potentially  less  than,  the 
impact  from  noneconomic  incentive 
programs  designed  to  achieve  an 
cK^valent  environmental  effect. 

The  Administrator  finds  that  this 
proposed  rule  will  not  have  an  annual 
effe^  on  the  economy  of  $100  million 
or  more;  it  will  not  result  in  a  major 
increase  in  costs  or  prices:  and  there 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
will  result  in  no  adverse  environmental 
or  energy  impacts.  Thus,  this  proposed 
rule  does  not  qualify  as  a  major  rule, 
and  is,  therefore,  not  subject  to  the 
retirement  of  a  RIA. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  reqmred  by 
Executive  Order  12291.  Any  written 
comments  from  the  OMB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 

B.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  review  by  the  OMB  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501,  et  seq. 

C.  Regulatory  Flexibility  Act 

Tlie  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  identify 
potentially  adverse  impacts  of  Federal 
rules  upon  small  entities.  In  instances 
where  significant  impacts  are  possible 
on  a  substantial  number  of  these 
entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

This  propos^  rule  does  not  of  itself 
impose  any  requirements  on  small 
entities,  nor  require  or  exclude  small 
entities  firom  any  EIP’s  which  may  be 
implemented  in  the  future.  As  a  result, 
the  EPA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Therefore,  as  required  under  section 
605  of  the  RFA.  5  U.S.C  601  et  seq.,  I 
certify  that  this  proposed  rule  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  51 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Lead,  Nitrogen  moxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 
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Dated-  January  20. 1993. 

William  K.  Eailly, 

Administrator 

For  reasons  set  out  in  the  praambie, 

40  CFR  part  51  is  proposed  to  be 
amended  as  set  ftvth  oelow. 

PART  51— REOUtREMENTS  FOR 
PREPARATION,  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

AullMMity:  42  U  S.C  7401-7671q. 

2  Part  51  is  amended  by  adding  a 
new  subpart  U,  consisting  of  §§  51.490 
through  51.494,  to  read  as  follows: 

Subpart  U — Economic  Incentive 
Programs 

.Sec 

51  490  Applicability 
51  491  Definitions. 

51  492  State  program  election  and 
submittal. 

51.493  State  program  requirements. 

51 .494  Use  of  program  revenues. 

Subpart  U — Economic  Incentive 
Programe 

§51.490  AppUcabUity. 

(a)  The  rules  in  this  subpart  apply  to 
any  statutory  economic  incentive 
program  (EIP),  submitted  to  the  EFA  as 
an  implementation  plan  revision  to 
comply  with  sections  182(g)(3), 

182(g)(5),  187(d)(3).  or  187(^  of  the  Act 
Such  programs  may  be  submitted  by  any 
authorize  governmental  organization, 
including  States,  local  governments,  and 
Indian  governing  bodies. 

(b)  The  provisions  contained  in  this 
subpart,  except  as  explidtly  exempted, 
shall  also  serve  as  the  EPA’s  policy 
guidance  on  discretionary  EIP’s 
submitted  as  implementation  plan 
revisions  for  any  purpose  other  than  to 
comply  with  the  statutory  requirements 
spedhed  in  paragraph  (a)  of  this 
section. 

§51.491  DeflnMone. 

Act  means  the  Clean  Air  Act  as 
amended  November  15, 1990. 

Actual  emissions  means  the  emissions 
of  a  {Killutant  from  an  affected  source 
determined  by  taking  into  account 
actual  emission  rates  and  actual  or 
representative  production  rates  (i.e., 
capacity  utilization  and  hours  of 
operation). 

I  Affected  source  means  any  stationary, 
area,  or  mobile  source  of  a  criteria 
pollutant(s)  to  which  an  EIP  applies. 
This  term  applies  to  sources  explidtly 
included  at  the  start  of  a  program,  as 


well  as  sources  that  voluntarily  enter 
(i  e..  opt  into)  the  program. 

Allowable  emissions  means  the 
emissions  of  a  pollutant  from  an 
affected  source  determined  by  takina 
into  account  the  most  stringent  of  all 
applicable  SIP  emissions  limits  and  the 
level  of  emissions  consistent  with 
source  compliance  with  all  Federal 
requirements  related  to  attainment  and 
maintenance  of  the  NAAQS  and  the 
production  rate  associated  with  the 
maximum  rated  capacity  and  hours  of 
operation  (unless  tne  source  is  subject  to 
federally  enforceable  permit  limits 
which  restrict  the  operating  rate,  or 
hours  of  operation,  or  both). 

Area  sources  means  stationary  and 
nonroad  sources  that  are  too  small  and/ 
or  too  numerous  to  be  individually 
included  in  a  stationary  source 
emissions  inventory. 

Attainment  area  means  any  area  of 
tlie  country  designated  or  redesignated 
by  the  EPA  at  40  CFR  part  51  in 
accordance  with  section  107(d)  as 
having  attained  the  relevant  NAAQS  for 
a  given  criteria  pollutant  An  area  can  be 
an  attainment  area  for  some  pollutants 
and  a  ncnattainment  area  for  other 
pollutants. 

Attainment  demonstration  means  the 
requirement  in  section  182(b)(1)(A)  of 
the  Act  to  demonstrate  that  the  specific 
annual  emissions  reductions  included 
in  a  SIP  are  sufficient  to  attain  the 
primary  NAAQS  by  the  date  applicable 
to  the  area. 

Directionally  sound  strategies  are 
strategies  for  which  adequate 
procedures  to  quantify  emissions 
reductions  or  specify  a  program  baseline 
are  not  defined  as  part  of  the  EIP. 

Discretionary  economic  incentive 
program  means  any  EIP  submitted  to  the 
EPA  as  an  implementation  plan  revision 
for  purposes  other  than  to  comply  with 
the  statutory  requirements  of  sections 
182(g)(3),  182(g)(5),  187(d)(3),  or  187(g) 
of  the  Act. 

Economic  incentive  program  (EIP) 
means  a  program  whic^  may  include 
State  established  emission  fees  or  a 
system  of  marketable  permits,  or  a 
system  of  State  fees  on  sale  or 
manufacture  of  products  the  use  of 
which  contributes  to  O3  formation,  or 
any  combination  of  the  foregoing  or 
other  similar  measures,  as  well  as 
incentives  and  requirements  to  reduce 
vehicle  emissions  and  vehicle  miles 
traveled  in  the  area,  including  any  of  the 
transportation  control  measures 
identified  in  section  108(f).  Such 
programs  may  be  directed  toward 
stationary,  area,  and/or  mobile  sources, 
to  achieve  emissions  reductions 
milestones,  to  attain  and  maintain 
ambient  air  quality  standards,  and/or  to 


provide  more  flexible.  lo%ver-cost 
approaches  to  meeting  environmental 
goals.  Such  programs  are  categorized 
into  the  following  tkcee  categories: 
emission-limiting,  market-response,  and 
directionally  sound  strategies. 

Emission-limiting  strategies  are 
strategies  that  directly  specify  limits  on 
total  mass  emissions,  emission-related 
parameters  (e.g.,  emission  rates  per  unit 
of  production,  product  content  limits), 
or  levels  of  emuMions  reductions 
relative  to  a  program  baseline  that  are 
required  to  be  met  by  afiected  sources, 
while  providing  flexibility  to  sources  to 
reduce  the  cost  of  meeting  program 
requiraments. 

Indian  governing  body  means  the 
governing  body  of  any  tribe,  band,  or 
group  of  Indians  subject  to  the 
jurisdiction  of  the  U.S.  and  recognized 
by  the  U.S  as  possessing  power  of  self- 
government 

Maintenance  plan  means  an 
implementation  plan  for  an  area 
designated  attainment,  or  for  which  the 
State  is  seeking  designation  or 
redesignation,  under  section  107(d)  of 
the  Act,  which  provides  for  the 
continued  attainment  of  the  NAAQS 
Market-response  strategies  are 
strategies  that  create  one  or  more 
incentives  for  affected  sources  to  reduce 
emissions,  without  directly  specifying 
limits  on  emissions  or  emission-related 
parameters  that  individual  sources  or 
even  all  sources  in  the  aggregate  are 
required  to  meet. 

Milestones  means  the  reductions  in 
emissions  required  to  be  achieved 
pursuant  to  section  182(b)(1)  and  the 
corresponding  requirements  in  sections 
182(c)(2)  (B)  and  (C).  182(d),  and  182(e) 
of  the  Act  for  Oj  nonattainment  areas, 
as  well  as  the  reduction  in  emissions  of 
CO  equivalent  to  the  total  of  the 
specified  annual  emissions  reductions 
required  by  December  31. 1995, 
pursuant  to  section  187(d)(1). 

Mobile  sources  means  on-road 
(highway)  vehicles  (e.g.,  automobiles, 
trucks  and  motorcycles)  and  nonroad 
vehicles  (e.g.,  trains,  airplanes, 
agricultural  equipment,  industrial 
equipment.  c<Hisbuction  vehicles,  off¬ 
road  motorcycles,  and  marine  vessels). 

National  ambient  air  quality 
standards  (NAAQS)  means  a  standard 
set  by  the  EPA  at  40  CFR  part  50  under 
section  109  of  the  Act 
Nonattainment  area  means  any  area 
of  the  country  designated  by  the  EPA  at 
40  CFR  part  51  in  accordance  with 
section  107(d)  of  the  Act  as 
nonattainment  for  one  or  more  criteria 
pollutants.  An  area  could  be  a 
nonattainment  area  for  some  pollutants 
and  an  attainment  area  for  other 
pollutants. 
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Nondiscnminatory  means  that  a 
program  in  one  State  does  not  result  in 
discriminatory  ejects  on  other  States  or 
sources  outside  the  State  with  regard  to 
interstate  commerce. 

Program  baseline  means  the  level  of 
emissions,  or  emission-related 
parameter(s),  for  each  affected  source  or 
group  of  affeded  sources,  from  which 
program  results  (e.g.,  quantifiable 
emissions  reductions)  shall  be 
determined 

Program  uncertainty  factor  means  a 
factor  applied  to  discount  the  amount  of 
emissions  reductions  credited  in  an 
implementation  plan  demonstration  to 
account  for  any  strategy-specific 
uncertainties  in  an  EIP. 

Reasonable  further  progress  (RFP) 
baseline  means  the  total  of  actual 
volatile  organic  compounds  or  nitrogen 
oxides  emissions  fitim  all  anthropogenic 
sources  in  an  Oa  nonattainment  area 
during  the  calendar  year  1990  (net  of 
growth  and  adjusted  pursuant  to  section 
182(b)(1)(B)  of  the  Act),  expressed  as 
typical  O3  season,  weekday  emissions 
Replicable  refers  to  methods  which 
are  sufficiently  unambiguous  such  that 
the  same  or  equivalent  results  would  be 
obtained  by  the  application  of  the 
methods  by  different  users. 

Rule  compliance  factor  means  a  factor 
applied  to  discount  the  amount  of 
emissions  reductions  credited  in  an 
implementation  plan  demonstration  to 
account  for  less-than-complete 
compliance  by  the  affected  sources  in  an 
EIP 

Shortfall  means  the  difference 
between  the  amoimt  of  emissions 
reductions  credited  in  an 
implementation  plan  and  those  that  are 
actually  achieved  by  an  EIP,  as 
determined  through  an  approved 
reconciliation  process. 

State  implementation  plan  (SIP) 
means  a  plan  developed  by  a  State  or 
authorized  governing  body  in  a 
nonattainment  area  to  show  how  the 
area  intends  to  attain  the  NAAQS 
Stationary  source  means  any  building, 
structure,  facility  or  installation,  other 
than  an  area  or  mobile  source,  which 
emits  or  may  emit  any  criteria  air 
pollutant  subject  to  regulation  under  the 
Act. 

Statutory  economic  incentive  program 
means  any  EIP  submitted  to  the  EPA  as 
an  implementation  plan  revision  to 
comply  with  sections  182(g)(3), 
182(g)(5),  187(d)(3),  or  187(^  of  the  Act 
Surplus  means,  at  a  minimum, 
emissions  reductions  in  excess  of  an 
established  program  baseline  which  are 
not  required  by  current  SIP 
requirements  (including  both  Federal 
and  State  regulations),  relied  upon  in 
any  applicable  attainment  plan  or 


demonstration,  or  credited  in  any  RFP 
or  milestone  demonstration,  so  as  to 
prevent  the  double-coimting  of 
emissions  reductions. 

Transportation  control  measure 
(TCM)  is  any  measure  of  the  types  listed 
in  section  108(F)  of  the  Act,  or  any 
measure  in  an  applicable 
implementation  plan  directed  toward 
reducing  emissions  of  air  pollutants 
from  transportation  sources  by  a 
reduction  in  vehicle  use  or  changes  in 
traffic  conditions. 

S51.492  State  program  slection  and 
submittal. 

(a)  Extreme  Oj  nonattainment  areas. 

(1)  A  State  or  authorized  governing  body 
for  any  extreme  O3  nonattainment  area 
shall  submit  a  plan  revision  to 
implement  an  EIP,  in  accordance  with 
the  requirements  of  this  part,  pursuant 
to  section  182(g)(5)  of  the  Act,  if 

(1)  A  required  milestone  compliance 
demonstration  is  not  submitted  within 
the  required  period 

(ii)  The  Administrator  determines  that 
the  area  has  not  met  any  applicable 
milestone 

(2)  The  plan  revision  in  paragraph 
(a)(1)  of  this  section  shall  ^  submitted 
within  9  months  after  such  failure  or 
determination,  and  shall  be  sufficient, 
in  combination  with  other  elements  of 
the  SIP,  to  achieve  the  next  milestone 

(b)  Serious  CO  nonattainment  areas 
(1)  A  State  or  authorized  governing  body 
for  any  serious  CO  nonattainment  area 
shall  submit  a  plan  revision  to 
implement  an  EIP,  in  accordance  with 
the  requirements  of  this  part,  if: 

(1)  A  milestone  demonstration  is  not 
submitted  within  the  required  period, 
pursuant  to  section  187(d)  of  the  Act. 

(ir)  The  Administrator  notifies  the 
State,  pursuant  to  section  187(d)  of  the 
Act,  that  a  milestone  has  not  been  met. 

(iii)  The  Administrator  determines, 
pursuant  to  section  186(b)(2)  of  the  Act 
that  the  NAAQS  for  CO  has  not  been 
attained  by  the  applicable  date  for  that 
area  Such  revision  shall  be  submitted 
within  9  months  after  such  failure  or 
determination. 

(2)  Submittals  made  pursuant  to 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  shall  be  sufficient,  together  with 
a  transportation  control  program,  to 
achieve  the  specific  annual  reductions 
in  CO  emissions  set  forth  in  the 
implementation  plan  by  the  attainment 
date  Submittals  made  pursuant  to 
paragraph  (b)(l)(iii)  of  this  section  shall 
be  adequate,  in  combination  with  other 
elements  of  the  revised  plan,  to  reduce 
the  total  tonnage  of  emissions  of  CO  in 
the  area  by  at  least  5  percent  per  year 
in  each  year  after  approval  of  the  plan 


revision  and  before  attainment  of  the 
NAAQS  for  CO 

(c)  Serious  and  severe  Oj 
nonattainment  areas  If  a  State,  for  any 
serious  or  severe  O3  nonattainment  area, 
elects  to  implement  an  EIP  in  the 
circumstances  set  out  in  section 
182(g)(3)  of  the  Act,  the  State  shall 
submit  a  plan  revision  to  implement  the 
program  in  accordance  with  the 
requirements  of  this  part  If  the  option 
to  implement  an  EIP  is  elected,  a  plan 
revision  shall  be  submitted  within  12 
months  after  the  date  required  for 
election,  and  shall  be  sufficient,  in 
combination  with  other  elements  of  the 
SIP,  to  achieve  the  next  milestone. 

(d)  Any  nonattainment  or  attainment 
area  Aiiy  State  may  at  any  time  submit 
a  pl4n  or  plan  revision  to  implement  a 
discretionary  EIP,  in  accordance  with 
the  requirements  of  this  part,  pursuant 
to  sections  110(a)(2)(A)  and  172(c)(6) 
and  other  applicable  provisions  of  the 
Act  concerning  SIP  submittals  The  plan 
revision  shall  not  interfere  with  any 
applicable  requirement  concerning 
attainment  and  RFP,  or  any  other 
applicable  requirements  of  the  Act 

S  51.493  State  program  raquiramenta. 

Economic  incentive  programs  shall  be 
State  and  federally  enforceable, 
nondiscriminatory,  and  consistent  with 
the  timely  attainment  of  NAAQS,  oil 
applicable  RFP  and  visibility 
requirements,  applicable  PSD 
increments,  and  all  other  applicable 
requirements  of  the  Act  Programs  in 
nonattainment  areas  for  which  credit  is 
taken  in  attainment  and  RFP 
demonstrations  shall  be  designed  to 
ensure  that  the  effects  of  the  program 
are  quantifiable,  and  that  the  credit 
taken  is  limited  to  that  which  is  surplus 
to  other  SEP-credited  requirements. 
Statutory -programs  shall  be  designed  to 
result  in  quantifiable,  significant 
reductions  in  actual  emissions.  The 
EIP’s  shall  include  the  following 
elements,  as  applicable: 

(a)  Statement  of  purpose  and  program 
description  This  element  shall  include 
a  clear  statement  as  to  the 
environmental  problem  being  addressed 
and  the  intended  environmental  and 
economic  goals  of  the  program,  a 
description  of  the  EIP  strategy  upon 
which  the  program  is  based,  and  the 
rationale  relating  the  EIP  mechanisms  to 
the  program  goals  Any  program  shall  be 
describe  in  terms  of  one  of  the 
following  three  cat^ories: 

(1)  Emission-limiting  strategies, 
which  directly  specify  limits  on  total 
mass  emissions,  emission-related 
parameters  (e.g.,  emission  rates  per  unit 
of  production,  product  content  limits), 
or  levels  of  emissions  reductions 
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relative  to  a  program  baseline  that 
affected  sources  are  required  to  meet, 
v/hile  providing  flexibility  to  sources  to 
reduce  the  cost  of  meeting  program 
reouirements. 

(2)  Market-response  strategies,  which 
create  one  or  more  incentives  for 
affected  sources  to  reduce  emissitms, 
without  directly  specifying  limits  on 
emissions  or  emission-related 
parameters  that  individual  sources  or 
even  all  sources  in  the  aggregate  are 
required  to  meet. 

(3)  Directionally  sound  strategies,  for 
which  adequate  procedures  to  quantify 
emissions  iWuctions  are  not  defined. 

(b)  Program  scope.  (1)  This  element 
sliall  contain  a  clear  definition  of  the 
sources  afiected  by  the  program.  This 
definition  shall  address. 

(1)  The  extent  to  which  the  program  is 
mandatory  or  voluntary  for  the  affected 
sources 

(ii)  Provisions,  if  any,  by  which 
sources  that  are  not  required  to  be  in  the 
program  may  voluntarily  enter  the 
propam 

(iii)  Provisions,  if  any,  by  which 
sources  covered  by  the  program  may 
voluntarily  leave  the  program. 

(2)  Any  opt-in  or  opt-out  provisions  in 
paragraph  (b)(1)  of  this  section  shall  be 
designed  to  provide  mechanisms  by 
whi^  such  program  changes  are 
reflected  in  an  area’s  attainment  and 
RFP  demonstrations,  thus  ensuring  that 
tiiere  will  not  be  an  increese  in  the 
emissions  inventory  for  the  area  caused 
by  voluntary  entry  or  exit  from  the 
promm 

(.'^  The  program  scope  shall  be 
defined  so  as  not  to  interfere  vrith  any 
other  Federal  requirements  which  apply 
to  the  afiected  sources. 

(c)  Program  baseline.  A  program 
baseline  shall  be  defined  as  a  basis  for 
projecting  program  results  and,  if 
applicable,  for  initializing  the  incentive 
mechanism  (e.g.,  for  marketable  permits 
programs)  The  program  baseline  shall 
be  consistent  with,  and  adequately 
reflected  in,  the  assumptions  and  inputs 
used  to  de\'eiop  an  area’s  RFP  plan  and 
attainment  and  maintenance 
demonstrations,  as  applicable  The  State 
shall  provide  sufficient  supporting 
information  from  the  areawide 
emissions  inventory  and  other  sources 
to  justify  the  baseline  used  in  the  EIP. 

(1)  For  EIP’s  submitted  in  onijunction 
with,  or  subsequent  to,  the  subinission 
of  an  associated  new  RACT  rule, 
areawide  RFP  IS  pieroant  plan,  or 
attainment  demcHistration,  a  State  may 
exercise  flexibility  in  setting  a  program 
baseline  provided  the  program  baseline 
IS  consistent  with  and  reflected  in  the 
associated  RACT  rule,  RFP  15  percent 
and/or  3  percent  plans,  or  attainment 


demonstration.  For  any  EIP  submitted 
prior  to  the  submittal  of  an  attainment 
demonstration,  the  State  shall  include 
with  its  EIP  submittal  a  commitment 
that  its  subsequent  RFP  15  percent  and/ 
or  3  percent  plans,  if  applicable,  and 
attainment  demonstration  will 
incorporate  the  EIP  baseline.  A  flexible 
program  baseline  may  be  baaed  on 
actual,  allowable,  or  some  other 
intermediate  or  lower  level  of 
emissions. 

(1)  For  EIP’s  that  implement  new 
RACT  requirements  for  previously 
unregulated  source  categories,  the  new 
RACT  requirements  must  be  based  upon 
an  analysis  that  considers  the  incentive 
mechanism  upon  which  the  EIP  is 
based 

(ii)  For  EIP’s  that  impose  new  RACT 
requirements  on  previously  unregulated 
sources  in  a  previously  regulated  source 
category  (e.g.,  RACT  “catch-up” 
programs),  die  new  incentive-based 
RACT  rule  shall,  in  the  aggregate,  yield 
reductions  in  actual  emissions  at  least 
equivalent  to  that  which  would  result 
from  source-by-source  compliance  vrith 
the  existing  RACT  limit  for  that  source 
category. 

(2)  For  EIP’s  not  submitted  in 
conjunction  with,  or  subsequent  to,  the 
submission  of  an  associated  new  RACT 
rule,  areawide  RFP  15  percent  plan,  or 
attainment  demonstration,  the  program 
baseline  shall  be  based  on  the  loww-of- 
actual-or-allowable  emissions.  In  such 
cases,  actual  emissions  shall  be  taken 
from  the  most  appropriate  inventory, 
such  as  the  1990  actual  emission 
inventory  (due  for  submission  in 
November  1992),  and  allowable 
emissions  are  the  lower  of  SIP-allowable 
emissions  or  the  level  of  emissions 
consistent  with  source  compliance  with 
all  Federal  requirements  related  to 
attainment  and  maintenance  of  the 
NAAQS 

(3)  A  program  baseline  for  individual 
sources  shall,  as  appropriate,  be 
contained  or  incorporated  in  federally- 
enforceable  operating  ]>ennits  or  a 
federal  ly-enforceable  SIP. 

(4)  A  oaseline  for  TCM’s  shall  be 
calculated  by  establishing  the 
preexisting  conditions  in  the  areas  of 
interest  This  may  include  establishing 
to  what  extent  TCM’s  have  already  been 
implemented,  what  average  vehicle 
occupancy  (A VO)  levels  have  been 
achieved  during  peak  and  off-peak 
periods,  what  types  of  trips  occur  in  the 
region,  and  what  mode  choices  have 
bem  made  in  making  these  trips.  In 
addition,  the  extent  to  which  travel 
options  are  currently  available  within 
the  region  of  interest  shall  be 
determined.  These  travel  options  may 
include,  but  are  not  limited  to  the 


degree  of  dispersion  of  transit  services, 
the  cturrent  ridership  rates,  aiKi  the 
availcfoility  and  usage  of  parking 
facilities. 

(5)  Information  used  in  setting  a 
program  baseline  shall  be  of  sufficient 

auality  to  provide  for  at  least  as  hi^  a 
egree  of  accountability  as  currently  / 
exists  for  traditional  control 
requirements  for  the  categories  of 
sources  affected  by  the  program. 

(d)  Replicable  emission  quantification 
methods.  This  program  element,  for 
programs  other  than  those  whidi  are 
categorized  as  directionally  sound,  shall 
include  credible,  woricable,  and 
replicable  methods  for  quantifying 
emissions  and  projecting  program 
results  from  a^cted  sorm»s.  Such 
methods,  if  used  to  determine  credit 
taken  in  attainment,  RFP,  and 
maintenance  demonstrations,  as 
applicable,  shall  yield  results  which  can 
be  shown  to  have  a  level  of  certainty 
comparable  to  that  for  source-specific 
standards  and  traditional  methods  of 
control  strategy  development.  Such 
methods  include,  as  applicable,  the 
following  elements: 

(1)  Specification  of  quantification 
methods.  This  element  shall  specify  the 
approach  or  the  combination  or  range  of 
approaches  that  are  acceptable  for  each 
source  category  afiected  by  the  program. 
Acceptable  approaches  may  include,  but 
are  not  limited  to: 

(i)  Test  methods  for  the  direct 
measurement  of  emissions,  either 
continuously  or  periodically, 

(ii)  Calculation  equations  which  are  a 
function  of  process  or  control  system 
parameters,  ambient  conditions,  activity 
levels,  and/or  throughput  or  production 
rates. 

(iii)  Mass  balance  calculations  which 
are  a  function  of  inventory,  usage,  and/ 
or  dispo.sal  records. 

(iv)^A-approvod  emission  festors, 
where  appropriate. 

(v)  Any  combination  of  these 
approaches. 

(2)  Specificarion  of  averaging  times. 

(i)  The  averaging  time  for  any  specified 
mass  emissions  caps  or  emission  rate 
limits  shall  be  consistent  with:  attaining 
and  maintaining  all  applicable  NAAQS, 
meeting  RFP  requirements,  and 
ensiuing  equivalency  with  all 
applicable  RACT  i^uirements. 

(ii)  If  the  averaging  time  for  any 
specified  VOC  mass  emissions  caps  mr 
emission  rate  limits  for  stationary 
sources  (and  for  other  sources,  as 
appropriate)  is  longer  than  24  hours,  the 
State  shall  provide,  in  support  of  the  SIP 
submittal*  a  statistical  showing  that  the 
specified  averaging  time  is  consistent 
with  attaining  the  Oa  NAAQS  and 
satisfying  RFP  requirements,  as 
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applicable,  on  a  typical  sununer  day 
basis;  and,  if  applicable,  a  statistical 
showing  iluit  the  longer  averaging  time 
will  prepuce  emissions  reductions  that 
are  equivalent  on  a  daily  basis  to  source- 
speahe  RACT  retmirements. 

(3)  Accounting  km*  shutdowns  and 
production  curtailments.  This 
accounting  shall  include  pnovisions 
which  ensure  that 

(1)  Emissions  reductions  associated 
with  shutdowns  and  production 
curtailments  are  not  double-counted  in 
attainment  or  RFP  demonstrations. 

(ii)  Any  resultant  "shifting  demand" 
which  increases  omissions  ^m  other 
sources  is  accoimted  for  in  such 
demonstrations. 

(4)  Accounting  for  batch,  seasonal, 
and  cyclical  operations.  Hiis  accounting 
shall  include  provisions  which  ensure 
that  the  approaches  used  to  account  for 
such  variable  operations  are  consistent 
with  attainment  and  RFP 
demonstrations. 

(5)  Procedures  for  determining  the 
emissions  contribution  from  affected 
sources  for  periods  for  which  required 
data  monitoring  is  not  performed,  data 
are  otherwise  missing,  or  data  have  been 
demonstrated  to  have  been  inaccurately 
determined. 

(6)  Accounting  for  travel  mode  choice 
options,  as  appropriate,  for  TCM’s  This 
accounting  snail  consider  the  factors  or 
attributes  of  the  difrerent  forms  of  travel 
modes  (e.g.,  bus.  lidesharing]  which 
determine  which  type  of  travel  an 
individual  will  choose.  Such  factors 
include,  but  are  not  limited  to,  time, 
cost,  reliabUity,  and  convenience  of  the 
mode 

(e)  Source  requirements  This  program 
element  shall  include  all  source-specific 
requirements  that  constitute  compliance 
v/ith  the  program  Such  requirements 
shall  be  appropriate,  readily 
ascertainable,  and  State  and  federally 
enforceable,  including,  as  appUcabie 

(1)  Emission  limits  For  programs  that 
impose  limits  on  total  mass  emissions  or 
emission-related  parameter(s),  there 
must  be  an  appropriate  trackmg  system 
so  tiiat  a  facility  s  mass  emissions  or 
emission-relat^  parameter  limits  ore 
readily  ascertainable  at  all  times 

(2)  Monitoring,  recordkeeping,  and 
reporting  requirements  Sources  must  be 
subject  to  clearly  speafied  and 
appropnate  MRR  requirements 
Responsible  parties  at  eadi  faeility  in 
the  program  must  certify  reported 
information  An  EIP  (or  the  SIP  as  a 
whole)  must  contam  test  methods  and, 
at  a  minimum,  genwal  MRR 
requirements  capable  of  providing  a 
basis  for  inclusion  of  source-speclfit 
requirements  m  Title  V  permits,  if 
appropriate  Momtonng  methods  shall 


be  linked  to  the  emission  quantification 
approaches  specified  for  each  afrected 
source  category,  as  appropriate,  and 
may  include,  but  are  not  limited  to; 

(i)  The  continuous  monitoring  of  mass 
emissions,  emission  rates,  or  process  or 
control  parameters. 

(ii)  In  situ  or  portable  measurement 
devices  to  verify  control  system 
operating  conditions. 

(iii)  Periodic  measurement  of  mass 
emissions  or  emission  rates  using 
reference  test  methods. 

(iv)  Operation  and  maintenance 
procedures  and/or  other  work  practices 
designed  to  prevent,  identify,  or  remedy 
noncomplying  conditions. 

(v)  M^ual  or  automated 
recordkeeping  of  material  usage. 
Inventories,  throughput,  production,  or 
levels  of  required  activities. 

(vi)  Any  combination  of  these 
methods. 

(3)  Any  other  applicable  strategy- 
specific  requirements. 

(f)  Projected  results  and  audit/ 
reconciliaton  procedures  (1)  Tne  SIP 
submittal  shall  include  projections  of 
the  emissions  reductions  associated 
with  the  implementation  of  the 
program  These  projected  results  shall 
be  related  to  and  consistent  with  the 
assumptions  used  to  develop  the  area's 
attainment  demonstration  and 
maintenance  plan,  as  applicable  For 
programs  designed  to  produce 
emissions  reductions  creditable  towards 
RFP  milestones,  projected  emissions 
reductions  shall  be  related  to  the  RFP 
baseline  and  consistent  with  the  area’s 
RFP  compliance  demonstration  The 
State  shall  provide  sufficient  suppiorting 
information  that  shows  how  affected 
sources  are  or  will  be  addressed  in  the 
emissions  inventory,  RFP  plan,  and 
attainment  or  maintenance  plan,  as 
applicable. 

(1)  For  emission-limiting  programs, 
the  projected  results  shall  be  consistent 
with  the  reductions  in  mass  emissions 
or  emissions-related  parameters 
specified  in  the  program  design* 

(ii)  For  market-response  programs,  the 
projected  results  shall  be  based  on 
maA.et  analyses  relating  levels  of 
targeted  emissions  and/or  emission- 
related  activities  to  program  design 
parameters 

(ill)  For  directionally  sound  programs, 
the  projected  results  may  be  descriptive 
and  sh^l  be  consistent  with  the  area’s 
attainment  demonstration  or 
maintenance  plan 

(2)  Quantitative  projected  results  shall 
be  adjusted  through  the  use  of  two 
uncertainty  factors,  as  appropriate  to 
reflect  uncertambes  inherent  in  both  the 
extent  to  which  sources  will  comply 


with  program  requirements  and  the 
overall  program  design 

(i)  Uncertainty  resulting  frtsm 
incomplete  compliance  shall  be 
addressed  throu^  the  use  of  a  rule 
compliance  factor. 

(ii)  Programmatic  uncertainty  shall  be 
addrassea  throu^  the  use  of  a  program 
imcertainty  factor.  Any  presumptive 
norms  set  by  the  EPA  shall  be  used 
imless  an  adequate  justification  for  an 
alternative  factor  is  included  in 
supporting  information  to  be  supplied 
with  the  ^  submittal.  In  the  absence 
of  any  EPA-spedfied  presumptive 
norms,  the  State  shall  provide  an 
adequate  justification  for  the  selected 
fectors  as  part  of  the  supporting 
informatiem  to  be  supplied  with  the  SIP 
submittal. 

(3)  Unless  otherwise  provided  in 
program-specific  guidance  issued  by  the 
EPA,  EIP’s  for  which  SIP  credit  i^  taken 
shall  include  audit  procedures  to 
evaluate  program  implementation  and 
track  program  results.  Such  audits  shall 
be  required  at  specified  time  intervals, 
which  are  consistent  with  RFP 
milestones  and  other  emission 
inventory  submittal  requirements,  as 
applicable.  The  State  shall  provide 
timely  post-audit  reports  to  the  EPA. 

(i)  For  emission-limiting  EIP's,  the 
State  shall  commit  to  ensure  the  timely 
implementation  of  programmatic 
revisions  or  other  measures  which  the 
State,  in  response  to  the  audit,  deems 
necessary  for  the  successful  operation  of 
the  program  in  the  context  of  overall 
RFP  and  attainment  requirements. 

(ii)  For  market-response  EIP’s, 
reconciliation  procedures  that  identify  a 
range  of  appropriate  actions  or  revisions 
to  program  requirements  that  will  make 
up  for  any  shortfall  between  credited 
results  (i.e  ,  projected  results,  as 
adjusted  by  the  two  uncertainty  factors 
described  above)  and  actual  results 
obtained  during  program 
implementation  shall  be  submitted 
together  with  the  program  audit 
provisions.  Such  measures  must  be 
federally  enforceable,  as  ^propriote, 
and  automatically  executing  to  the 
extent  necessary  to  make  up  the 
shortfall  within  a  specified  period  of 
time,  consistent,  with  relevant  RFP  and 
attainment  requirements 

(g)  Implementation  schedule.  The 
program  shall  contain  a  schedule  for  the 
adoption  and  implementation  of  all 
State  ccHnmitments  and  source 
reqmrements  included  in  the  program 
desim 

W  Administrative  procedures  The 
program  shall  contam  a  descnption  of 
State  commitments  whidi  are  integral  to 
the  implementation  of  the  program,  and 
the  administrative  system  to  be  used  to 
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implement  the  program,  addressing  the 
adequacy  of  the  personnel,  funding,  and 
legislative  authority. 

(1)  States  shall  furnish  adequate 
documentation  of  existing  legal 
authority  and  demonstrated 
administrative  capacity  to  implement 
and  enforce  the  provisions  of  the  EIP. 

(2)  For  programs  which  require 
private  and/or  public  entities  to 
establish  emission-related  economic 
incentives  (e.g.,  programs  requiring 
employers  to  exempt  carpoolers/ 
multiple  occupancy  vehicles  from 
paying  for  parking).  States  shall  furnish 
adequate  documentation  of  State 
authority  and  administrative  capacity  to 
implement  and  enforce  the  imderl3ring 
program. 

(i)  Enforcement  mechanisms.  The 
program  shall  contain  a  compliance 
instrument(s)  for  all  program 
requirements,  which  is  legally  binding 
and  State  and  federally  enforceable. 

This  program  element  shall  also  include 
a  State  enforcement  program  which 
defines  violations,  and  specifies 
auditing  and  inspections  plans  and 
provisions  for  enforcement  actions.  The 
program  shall  contain  effective  penalties 
for  noncompliance,  including: 

(1)  Emission  limit  violations,  (i) 
Programs  imposing  limits  on  mass 
emissions  or  emission  rates  that  provide 
for  extended  averaging  times  shall 
contain  procedures  for  determining  the 
number  of  days  of  violation  and  the 
number  of  sources  in  violation  for 
Federal  enforcement  purposes  when  a 
multisource  limit  is  exce^ed  for  the 
time  period  over  which  averaging  is 
allowed.  The  State  shall  demonstrate 
that  such  procedures  shall  not  lessen 
the  incentive  for  source  compliance  as 
compared  to  a  program  applied  on  a 
source-by-source  daily  basis.  For  all 
such  programs,  the  manner  of  collection 
of  penalties  must  be  specified. 

(ii)  Programs  shall  require  plans  for 
remedying  noncompliance  at  any 
facility  that  exceeds  a  multisource 
emissions  limit  for  a  given  averaging 
period.  These  plans  shall  be  enforceable 
both  federally  and  by  the  State. 

(2)  Violations  of  MRR  requirements. 
The  MRR  requirements  shall  apply  on  a 
daily  basis,  as  appropriate,  and 
violations  thereof  shall  be  subject  to 
State  enforcement  sanctions  and  to  the 
Federal  penalty  of  up  to  $25,000  for 
each  day  a  violation  occurs  or 
continues.  In  addition,  knowing 
violations  of  such  requirements  shall  be 
subject  to  the  Act’s  criminal  penalty 
sanctions  of  section  113(c)(2),  whi(± 
provides  for  fines  and  imprisonment  of 
up  to  2  years. 


f  51.494  Um  of  program  reyenuM. 

Any  revenues  generated  from 
statutory  EIP’s  shall  be  used  by  the  State 
for  any  of  the  following: 

(a)  Providing  incentives  for  achieving 
emissions  reductions. 

(b)  Providing  assistance  for  the 
development  of  innovative  technologies 
for  the  control  of  Cb  air  pollution  and 
for  the  development  of  lower-polluting 
solvents  and  surface  coatings.  Such 
assistance  shall  not  provide  for  the 
payment  of  more  than  75  percent  of 
either  the  costs  of  any  project  to  develop 
such  a  technology  or  the  costs  of 
development  of  a  lower-polluting 
solvent  or  surface  coating. 

(c)  Fimding  the  administrative  costs 
of  State  programs  under  this  Act.  Not 
more  than  50  percent  of  such  revenues 
may  be  used  for  this  purpose.  The  use 
of  any  revenues  generate  from 
discretionary  EIP’s  shall  not  be 
constrained  by  the  provisions  of  this 
part. 

3.  Part  51  is  amended  by  adding  a 
new  appendix  W  to  read  as  follows: 

Appendix  W  to  Part  51 — Examples  of 
Economic  Incentive  Programs 

/.  Introduction  and  Purpose 

This  Appendix  contains  examples  of  EIP’s 
which  are  covered  by  the  EIP  rules  in  this 
part.  Program  descriptions  identify  key 
provisions  which  distinguish  the  different 
model  program  types.  The  examples  provide 
additional  information  and  guidance  on 
various  types  of  regulatory  programs 
collectively  referred  to  as  EIP's.  The 
examples  include  programs  involving 
stationary,  area,  and  mobile  sources.  The 
definition  section  at  40  CFR  51.491(j)  defines 
EIP  as  a  program  which  may  include  State 
established  emission  fees  or  a  system  of 
marketable  permits,  or  a  system  of  State  fees 
on  sale  or  manufacture  of  products  the  use 
of  which  contributes  to  O3  formation,  or  any 
combination  of  the  foregoing  or  other  similar 
measures,  as  well  as  incentives  and 
requirements  to  reduce  vehicle  emissions 
and  vehicle  miles  traveled  in  the  area, 
including  any  of  the  transportation  control 
measures  identified  in  section  108(f).  Such 
programs  span  a  wide  spectrum  of  program 
designs. 

The  EIP's  are  comprised  of  several 
elements  that,  in  combination  with  each 
other,  must  insure  that  the  fundamental 
principles  of  any  regulatory  program 
(including  accountability,  enforceability  and 
noninterference  with  other  requirements  of 
the  Act)  are  met  There  are  many  possible 
combinations  of  program  elements  that 
would  be  acceptable.  For  example,  a  program 
requiring  direct  emission  monitoring  may 
require  less  firequent  reporting  than  one 
which  was  based  on  indirect  emission 
calculations.  Also,  it  is  important  to 
emphasize  that  the  effectiveness  of  an  EIP  is 
dependent  upon  the  particular  area  in  which 
it  is  implemented.  No  two  areas  fece  the 
same  air  quality  circumstances  and. 


therefore,  effective  strategies  and  programs 
will  differ  among  areas. 

Because  of  these  considerations,  the  EPA  is 
not  specifying  one  particular  design  or  type 
of  strategy  as  acceptable  for  any  given  EIP. 
Such  specific  guidance  would  potentially 
discourage  States  (w  other  entities  with 
delegated  authority  to  administer  parts  of  an 
implementation  plan)  from  utilizing  other  ■ 
eqiially  viable  program  designs  that  may  be 
more  appropriate  for  their  sitiution.  Thus, 
the  examples  given  in  this  Appendix  are 
general  in  nature  so  as  to  avoid  limiting 
innovation  on  the  part  of  the  States  in 
developing  programs  tailored  to  individual 
State  needs. 

Another  important  consideration  in 
designing  effective  EIP’s  is  the  extent  to 
which  different  strategies,  or  programs 
targeted  at  different  types  of  sources,  can 
complement  one  another  when  implemented 
together  as  an  EIP  “package.”  The  EPA 
encourages  States  to  consider  packaging 
different  measures  together  when  such  a 
strategy  is  likely  to  increase  the  overall 
benefits  from  the  program  as  a  whole. 
Furthermore,  some  activities,  such  as 
information  distribution  or  public  awareness 
programs,  while  not  EIP’s  in  and  of 
themselves,  are  often  critical  to  the  success 
of  other  measures  and,  therefcHO,  would  be 
appropriate  complementary  components  of  a 
program  package.  All  SIP  emissions 
reductions  credits  should  reflect  a 
consideration  of  the  effectiveness  of  the 
entire  package. 

II.  Examples  of  Stationary  and  Mobile  Source 
Economic  Incentive  Strategies 

There  is  a  wide  variety  of  programs  that 
fell  under  the  general  heading  of  EIP’s. 
Further,  within  each  general  type  of  program 
are  several  different  basic  program  designs. 
This  section  describes  conunon  types  of  EIP’s 
that  have  been  implemented,  designed,  or 
discussed  in  the  literature  for  stationary  and 
mobile  sources.  The  program  types  discussed 
below  do  not  include  all  of  the  possible  types 
of  EIP’s.  Innovative  approaches  incorporating 
new  ideas  in  existing  programs,  different 
combinations  of  existing  program  elements, 
or  wholly  new  incentive  systems  provide 
additional  opportunities  for  States  to  find 
ways  to  meet  environmental  goals  at  lower 
total  cost. 

A  Emissions  Trading  Markets 

One  prominent  class  of  EIP’s  is  based  upon 
the  creation  of  a  market  in  which  trading  of 
source-specific  emissions  requirements  may 
occur.  Such  programs  may  include 
traditional  rate-^sed  emissions  limits 
(generally  referred  to  as  emissions  averaging) 
or  overall  limits  on  a  source’s  total  mass 
emissions  per  unit  of  time  (generally  referred 
to  as  an  emissions  cap).  The  emissions  limits, 
which  may  be  placed  on  individual  emitting 
units  or  on  facilities  as  a  whole,  may  decline 
over  time.  The  common  feature  of  such 
programs  is  that  sources  have  an  ongoing 
incentive  to  reduce  pollution  and  increase 
flexibility  in  meeting  their  regulatory 
requirements.  A  source  may  meet  its  own 
requirements  either  by  directly  controlling 
emissions  or  by  trading  or  averaging  with 
another  source.  Trading  or  aver^ng  may 
occur  within  the  same  fecility,  within  the 
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same  finn,  or  between  different  firms. 

Sources  with  lower  cost  abatement 
aUemativea  may  provide  the  necessary 
emissions  reductkios  to  sources  feeing  more 
expensive  alternatives.  These  programs  can 
lower  the  overall  cost  of  meeting  a  given  total 
level  of  abatement.  All  sources  eligiUe  to 
trade  in  an  emissions  market  are  feced  with 
continuing  incentives  to  find  better  ways  of 
reducing  emissions  at  the  lowest  possible 
cost,  even  if  they  are  already  meeting  their 
own  emissions  lequiiements. 

Stationary,  area,  and  mobile  aources  could 
be  allowed  to  participate  in  a  common 
emissions  trading  raaricet.  Programs 
involving  emissions  trading  markets  are 
particularly  elective  at  reducing  overall  costs 
when  individual  affected  sources  fees 
significantly  different  emissions  control 
costs.  A  wider  range  in  control  costs  among 
affected  sources  creates  greater  opportunities 
for  cost-redudiig  trades.  Thus,  far  example, 
areas  which  fees  relatively  high  stationary 
source  control  costs  relative  to  mobile  source 
(cntrol  costs  benefit  most  by  including  both 
stationary  and  mobile  sources  in  a  single 
emissions  trading  market 

Programs  involving  emissMMis  trading 
markets  may  be  designed  as  either  a 
marketable  emisdons  allowance  program  ot 
as  a  marketable  emissions  reductions  credit 
program.  Programs  based  cm  marketable 
allowances  establish  an  emissiem  allcx^tion 
or  quota  for  each  source,  but  give  sources  an 
opportunity  to  adjust  their  allcxstions 
through  trading.  &ch  source’s ac^tual 
emissions  at  some  defined  pmintfs)  in  time 
must  be  less  than  its  adjusted  allocation. 
.Mlowance  programs  may  assign  each 
affected  source  a  certain  num^  of 
allowances  based  on  a  peicentage  of  their 
historical  emissions  or  some  other  specified 
criteria,  such  as  a  reduced  level  of  emissiems 
necessary  to  satisfy  a  specufic  environmental 
goal.  To  achieve  net  emissions  reductions, 
the  program  design  could  include  declining 
limits  over  time.  Emissions  limits  (»uld  also 
specify  both  a  mass  per  unit  time  limit,  and 
an  effective  time  period.  For  instance,  a 
source’s  limit  may  be  800  pounds  per  month 
for  1998,  780  pounds  per  month  in  1999,  etc. 
Sources  are  given  considerable  flexibility  to 
decide  how  to  assure  their  emissions  will  not 
exceed  their  allowances  in  each  period, 
subject  to  meeting  all  other  regulatory 
requirements.  If  they  choose  to,  sources  may 
buy  or  sell  portions  of  their  allowances  for 
each  period.  If  all  sources  emit  only  as  much 
as  permitted  by  the  number  of  allowances 
they  hold  (adjusted  by  trades),  the  total 
emissions  from  all  affected  sources  will  not 
exceed  the  total  emissions  allocated  for  that 
period.  The  State  or  local  air  pollution 
authority  will  need  to  establish  adequate 
enforceable  procedures  for  tracking 
allowance  trades,  and  for  monitoring  and 
enforcing  compliance  with  the  EIP. 

In  contrast,  emission  reduction  credit 
(ERC)  programs  feature  trading  of  emissions 
reductions,  measured  against  a  pre- 
established  emissions  byline,  rather  than 
trading  of  emissions  allowances.  Each 
source’s  initial  emissions  baseline  is 
established  either  by  the  EIP  rules  or  through 
promulgation  of  traditional  regulations. 
Sources  can  generate  ERC’s  by  implementing 


enforceable  nwasures  that  reduce  emlssioos 
below  the  source's  emissioos  baseline. 
Conversely,  sources  may  exceed  their 
emissions  baseline  by  (^>taining  sufficient 
ERC’s  frtim  other  sources.  Thus,  a  major 
distinction  between  these  two  types  eff 
trading  programs  is  that  ERC  trMing  involves 
the  calculation  of  a  change  in  emissions  as 
a  result  of  a  specific  emission  reduction 
measure,  whereas  allowance  trading  involves 
only  the  calculatkin  of  actual  emissions  at  a 
given  point  in  time. 

Since  the  Agency’s  existing  guidance  on 
emission  trading,  contained  In  the  1986 
ETPS,  is  based  on  this  type  of  trading,  most 
emission  trading  experience  to  date  has 
involved  ERC  trading.  The  ETPS  has 
generally  been  applM  ceae  by  case,  through 
the  review  and  approval  that  a  veUd  credit 
has  been  Mnoet^,  in  advance  of  any 
individud  source-to-source  market  trkle. 

The  ETPS  prescribed  caostraints  on  bow 
sources  could  calculate  basaUna  emissions, 
as  well  as  bow  the  impacts  of  such  trades 
needed  to  be  taken  into  account  prior  to 
approving  a  trade.  Thus,  it  is  anticipated  that 
the  design  of  EIP’s  based  on  ERC  trading  will 
feature  such  pre-trade  review  and  approval 
steps  by  the  agency  administering  the 
program.  To  a^inister  such  a  {migram,  the 
State  or  local  air  pollution  authority  would 
need  to  establish  adequate  enforceable 
procedures  for  certifying  that  a  surplus 
emissions  reduction  is  a  valid  ERC,  far 
approving  and  recording  ERC  trades,  and  for 
monitoring  and  enforcing  compliance  with 
the  new  emissioDS  limits.  Thus,  another 
major  distinction  betwem  ERC  and 
allowance  trading  programs  is  that  ERC 
trading  is  likely  to  involve  a  significantly 
higher  degree  of  administrative  intervention 
prior  to  sources  being  allowed  to  effect 
market  transactions. 

The  definitioD  of  the  cmnmodity  to  be 
traded  and  the  design  of  the  administrative 
procedures  the  buyer  and  seller  must  follow 
to  complete  a  trade  are  obvious  elements  that 
must  be  carefully  selected  to  help  ensure  a 
successful  trading  market  that  atiiieves  the 
desired  environmental  goal  at  the  lowest 
cost.  An  emissions  market  is  defined  as 
efficient  if  it  achieves  the  environmental  goal 
at  the  lowest  possible  total  cost.  Any  feature 
of  a  program  that  unnecessarily  increases  the 
total  cost  without  helping  achieve  the 
environmental  goals  causes  market 
inefficiency.  Thus,  the  design  of  an  emission 
trading  program  should  be  evaluated  not  only 
in  terms  of  the  likelihood  that  the  program 
design  will  ensure  that  the  environmental 
goals  of  the  program  will  be  met,  but  also  in 
terms  of  the  costs  that  the  design  imposes 
upon  market  transactions  and  the  impact  of 
those  costs  on  market  efficiency. 

Transactions  costs  are  the  investment  in 
time  and  resources  to  acquire  information 
about  the  price  and  availability  of  allowances 
or  ERC’s,  to  negotiate  a  trade,  and  to  assure 
the  trade  is  properly  recorded  and  legally 
enforceable.  All  trading  markets  impose  some 
level  of  transaction  costs.  The  level  of 
transaction  costs  in  an  emissions  trading 
market  are  affected  by  various  aspects  of  the 
design  of  the  market,  such  as  uncertainties  in 
the  value  of  the  allowance  or  credit  being 
traded,  the  legitimacy  of  the  allowance  or 


endit  beiiig  offered  for  safe,  and  the  kmg-  ' 
term  Integrity  of  the  market  itself.  Emfesrons 
trading  programa  in  which  every  tranaaction 
ia  dlffarant.  such  aa  programa  lemiring 
significant  consideratkm  of  the  differences  in 
the  chemical  propartiaa  or  gaographlc 
location  of  the  emiasiona,  can  result  in  higher 
transaction  coats  than  programs  with  a 
ataadardiaed  trading  commodity  and  well- 
dafiined  rules  far  acceptable  trades. 
Transaction  coals  are  also  affected  by  the 
relative  ease  with  which  information  can  be 
obtained  about  the  availability  and  price  of 
allowances  or  credits. 

While  the  market  conaidenitions  discuaaed 
^xrve  are  cleariy  important  in  designing  an 
effideot  market  to  minlmlae  the  transaction 
coals  of  audi  a  program,  other  considerations, 
such  as  regulatory  certainty,  anforoement 
issues,  and  public  acceptance,  also  dearly 
need  to  be  betorad  into  the  ^ign  of  an 
emissions  trading  program. 

B.  Pee  Programs 

A  fee  on  each  unit  of  emissions  is  a 
strategy  that  can  provide  a  direct  incentiva 
for  sources  to  reduce  amissions.  Not  all 
emission  fee  programs  we  designed  to 
motivate  sources  to  lower  emissions.  Fee 
programs  using  small  fees  are  designed 
primarily  to  generate  revenue,  often  to  cover 
some  of  the  ^ministrative  costa  of  a 
regulatory  program.  In  order  to  motivite  a 
change  in  emissions,  the  fees  must  be  high 
enough  that  sources  will  actively  seek  to 
reduce  emissions.  Ideally  fees  should  be  set 
so  as  to  result  in  amissions  being  reduced  to 
the  socially  optimal  level  coosimring  the 
costs  of  control  and  the  benefits  of  the 
emissions  reductions. 

There  are  significant  variations  in  wnission 
fee  programs.  For  example,  potential 
emissions  could  be  targieted  by  pladng  a  fee 
on  an  input  (e.g.,  a  fee  on  the  quantity  and 
BTU  content  of  friel  used  in  an  industrial 
boiler)  rather  than  on  actual  emissions. 
Sources  paying  a  fee  on  potential  emissions 
could  be  eligit^  far  •  fee  waiver  or  rebate  by 
demonstrating  that  potentinl  amissions  are 
not  actually  emitted,  such  as  through  a 
carbon  absorber  system  on  a  coating 
operation. 

Some  foe  program  variations  are  designed 
to  mitigate  the  potentially  large  amount  of 
revenue  that  a  fee  program  could  generate. 
Although  more  complex  than  a  simple  fee 
program,  programs  tMt  reduce  or  eliminate 
the  total  revenues  may  be  more  readily 
adopted  in  a  SIP  than  a  simple  emission  fee. 
Some  programs  lower  the  amount  of  total 
revenues  generated  by  waiving  the  fee  on 
some  emissions.  These  programs  reduce  the 
total  amount  of  revenue  generated,  while 
providing  an  incentive  to  decrease  emissions. 
Alternatively,  a  program  may  impose  higher 
per-unit  fees  on  a  pmrtion  of  the  emissions 
stream,  providing  a  more  powerful  but 
targeted  incentive  at  the  same  revenue  levels. 
For  example,  fees  could  be  collected  on  all 
emissions  in  excess  of  some  fixed  level.  The 
level  could  be  set  as  a  f)ercentage  of  a 
baseline  (e.g.,  fees  on  emissions  above  some 
percentage  of  historical  emissions),  or  as  the 
lowest  emissions  possible  (e.g.,  fees  on 
emissions  in  excess  of  the  lowest 
demonstrated  emissions  from  the  source 
category). 
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Other  fee  programs  are  “revenue  neutral,’* 
meaning  that  the  pollution  control  agency 
does  not  receive  any  net  revenues.  Ctae  way 
to  design  a  revenue-neutral  program  is  to 
have  a  fee  provision  and  a  rebate 
provision.  Rebates  must  be  carefully 
designed  to  avoid  lessening  the  incentive 
provided  by  the  emission  Pm  example, 
a  rebate  based  on  comparing  a  source’s  actual 
emissions  and  the  average  mnissions  for  the 
source  category  can  be  designed  to  be 
revenue  neutrd  and  not  diminish  the 
incentive. 

Other  types  of  fee  programs  collect  a  fee  in 
relation  to  particular  activities  or  types  of 
products  to  encourage  the  use  of  alternatives. 
While  these  fees  are  not  necessarily  directly 
linked  to  the  total  amount  of  emissions  from 
the  activity  or  product,  the  relative  simplicity 
of  a  usage  fee  may  make  such  programs  an 
effective  way  to  loiver  emissions.  An  area 
source  example  is  a  construction  permit  fee 
for  wood  stoves.  Such  a  permit  fee  is  directly 
related  to  the  potential  to  emit  inherent  in  a 
wood  stove,  and  not  to  the  actual  emissions 
from  each  wood  stove  in  use.  Fees  on  raw 
materials  to  a  manufecturing  process  can 
encourage  product  reformulation  (e.g.,  fees 
on  solvent  sold  to  makers  of  architectural 
coatings)  at  changes  in  work  practices  (e.g., 
fees  on  specialty  solvents  and  degreasing 
compounds  used  in  manufecturing). 

Road  pricing  mechanisms  are  fee  programs 
that  are  availaMe  to  curtail  low  occupancy 
vehicle  use,  fond  transportation  system 
improvements  and  control  measures, 
spatially  and  temporally  shift  driving 
patterru,  and  attempt  to  effect  land  usage 
changes.  Primary  examples  include  increased 
peak  period  roadway,  bridge,  or  turmel  tolls 
(this  could  also  be  accomplished  with 
automated  vehicle  identification  systems  as 
well),  and  toll  discounts  for  pooling 
arrangements  and  zero-emitting/low-emitting 
vehicles. 

C  Tax  Code  Provisions 

Modifications  to  the  existing  State  or  local 
tax  code  can  i»ovide  an  effective  economic 


incentive.  Possible  tax  code  revisions  to 
encourage  emissions  reductions  cover  a 
broad  span  of  programs,  such  as  accelerated 
depreciation  of  capital  equipment  used  for 
emissions  reductions,  corporate  income  tax 
deductions  or  credits  for  emission  abatement 
costs,  property  tax  waivers  based  on 
decreasing  emissions,  and  exempting  low- 
emitting  products  from  sales  tax.  Mobile 
source  tax  code  incentive  strategies  include 
waiving  or  lowering  any  of  the  following  for 
zero-  or  low-emitting  vehicles:  vehicle 
registration  fees,  vehicle  property  tax,  sales 
tax,  taxicab  license  fees,  and  parking  taxes. 

D.  Subsidies 

A  State  may  create  incentives  for  reducing 
emissions  by  offering  direct  subsidies,  grants 
or  low  interest  loans  to  encourage  the 
purchase  of  lower-emitting  capital 
equipment,  or  a  switch  to  less  polluting 
operating  practices.  Examples  of  such 
programs  include  clean  vehicle  conversions, 
starting  shuttle  bus  or  van  pool  programs, 
and  mass  transit  fere  subsidies.  Subsidy 
programs  often  suffer  from  a  variety  of  “free 
rider"  problems.  For  instance,  subsidies  for 
people  or  firms  who  were  going  to  switch  to 
the  cleaner  alternative  anyway  lower  the 
effectiveness  of  the  subsidy  program,  or  drive 
up  the  cost  of  achieving  a  targeted  level  of 
emissions  reductions. 

E.  Transportation  Control  Measures 

The  following  measures  are  the  TCM's 

listed  in  section  108(f): 

(i)  programs  fw  improved  public  transit; 

(ii)  restriction  of  certain  roads  or  lanes  to, 
or  construction  of  such  roads  or  lanes  for  use 
by,  passenger  buses  or  high  occupancy 
vehicles; 

(iii)  employer-based  transportation 
management  plans,  including  incentives; 

(iv)  trip-reduction  ordinances; 

(v)  traffic  flow  improvement  programs  that 
achieve  emission  reductions; 

(vi)  fringe  and  transportation  corridor 
parking  fe^lities  serving  multiple  occupancy 
vehicle  programs  or  transit  service; 


(vii)  programs  to  limit  or  restrict  vehicle 
use  in  downtown  areas  or  other  areas  of 
emission  concentration  particularly  during 
periods  of  peak  use; 

(viii)  programs  for  the  provision  of  all 
forms  of  hi^-occupancy,  shared-ride 
services; 

(ix)  programs  to  limit  portions  of  road 
su^ces  or  certain  sections  of  the 
metropolitan  area  to  the  use  of  non- 
motoiized  vehicles  or  pedestrian  use,  both  as 
to  time  and  place; 

(x)  programs  for  secure  bicycle  storage 
fedlities  and  other  fecilities,  including 
bicycle  lanes,  for  the  convenience  and 
protection  of  bicyclists,  in  both  public  and 
private  areas; 

(xi)  programs  to  control  extended  idling  ctf 
vehicles; 

(xii)  programs  to  reduce  motor  vehicle 
emissions,  consistent  with  title  II,  which  are 
caused  by  extreme  cold  start  conditions; 

(xiii)  employer-sponsored  programs  to 
permit  flexible  work  schedules; 

(xiv)  programs  and  ordinances  to  fecilitate 
non-automobile  travel,  provision  and 
utilization  of  mass  transit,  and  to  generally 
reduce  the  need  for  single-occupant  vehicle 
travel,  as  part  of  transportation  planning  and 
development  efforts  of  a  locality,  including 
programs  and  ordinances  appli^ble  to  new 
shopping  centers,  special  events,  and  other 
centers  of  vehicle  activity; 

(xv)  programs  for  new  construction  and 
major  reconstructions  of  paths,  tracks  m 
areas  solely  for  the  use  by  pedestrian  or  other 
non-motorized  means  of  transp<»tation  when 
economically  feasible  and  in  the  public 
interest.  For  purposes  of  this  clause,  the 
Administrator  shall  also  consult  with  the 
Secretary  of  the  Interior,  and 

(xvi)  program  to  encourage  the  voluntary 
removal  from  use  and  the  marketplace  of  pre- 
1980  model  year  light  duty  vehicles  and  pre- 
1980  model  light  duty  trucks. 

(FR  Doc.  93-3684  Filed  2-22-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL--4591-4] 

Interim  Guidance  on  ttie  Geneiatlon  of 
Mobile  Source  Emiaalon  Reduction 
Credits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  guidance  on  the  creation 
of  emission  reduction  credits  through 
the  surplus  control  of  mobile  sources. 

SUMMARY:  This  action  proposes  interim 
guidance  for  States  and  oUiot  interested 
parties  on  the  general  principles  for 
creating  emission  reduction  credits 
through  the  surplus  control  of  mobile 
sources.  This  guidance  addresses  key 
issues  involv^  in  the  generation  of 
mobile  source  emission  reduction 
credits,  including  the  calculation  of 
emissions  baselines  for  participating 
sources,  the  projection  of  future 
emissicHis  levels,  and  the  time-averaging 
of  emission  reduction  credits  that  vary 
over  time.  This  action  also  provides 
guidance  on  the  treatment  of  secondary 
emissions  changes  resulting  from  the 
subject  mobile  source  controls  and  the 
discounting  of  the  credits  to  reflect  the 
level  of  uncertainty  surrounding  the 
actual  level  of  mobile  source  raaissions 
reduction  likely  to  be  realized  by  the 
proposed  control  program  and  the  use  of 
an  environmental  boniis  to  ensme  that 
the  production  of  the  mobile  sovrce 
emissions  reduction  credit  yields  a 
direct  benefit  to  the  ravironmeisL 
DATES:  Comments  on  this  proposed 
guidance  should  be  provided  by  April 
26, 1993. 

ADDRESSES:  Send  written  comments  to 
Ms.  Terri  Wilsie,  U.S.  EPA,  ANR-443. 
401  M  Street  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  regarding  the  Interim 
Guidance  on  the  Generation  of  Mobile 
Source  Emissions  Reduction  Credits 
may  be  directed  to:  Ms.  Terri  Wilsie, 

U.S.  EPA.  ANR-443, 401  M  Street  SW., 
Washington.  DC  20460;  (202)  260-1360. 

For  information  and  copies  of  the 
associated  technical  addmidum  entitled 
Guidance  for  the  Implementation  of 
Accelerated  Retirement  of  Vehicles 
Programs,  please  contact:  Mr.  Mark 
Simons,  U.S.  EPA,  2565  Plymouth  Road. 
Ann  Arbor,  MI  48105,  (313)  668-^417  or 
by  Fax  at  (313)  668-4531. 

For  information  and  copies  of  the 
associated  technical  addenda  entitled 
(1)  Guidance  for  Emission  Reduction 
Credit  Generation  by  Clean  Fuel  Fleets 
and  Vehicles  or  (2)  Guidance  for  Mobile 
Emission  Credit  Generation  by  Urban 


Buses,  please  rantact:  Mr.  Glenn 
Passavant,  U.S.  ^A,  2565  Plymouth  , 
Road,  Ann  Arbor.  ^  48105,  (313)  668- 
4408. 

SUPPLEMENTARY  MFORMATION:  The 
contents  of  today’s  guidance  are  listed 
in  the  following  outline: 

I.  Introduction 

II.  Elements  of  a  MERC  Program 

III.  Quanti&cabon  of  MBtC^ 

A.  Calculation  of  Emissions  Baseline 

B.  Calculation  of  Projected  Emkaioiis  Level 
Q  Producing  a  Constant  Stream  of  MERCs 

IV.  Averaging  Times 

V.  Enforcement  Requirements 

VI.  Secondary  Air  Quality  Effects 

VII.  Emission  Reduction  Credit  Discount 
Factors 

Vni.  Environmental  Bonus 
L  Introduction 

The  Clean  Air  Act.  as  amended  in 
1990  (Act),  broadly  encourages,  and  in 
certain  cases  man^tes,  market-based 
approaches  for  achieving  die 
environmental  goals  of  ^e  Act.  At  the 
national  level,  &e  Environmental 
Protection  Agency  (EPA)  has  proposed 
and  issued  rules  and  guidance  that 
incorporate  the  use  of  market-based 
economic  incentives  in  Federal  air 
programs,  sudi  as  the  acid  rain 
allowance  trading  program  and 
programs  for  alternative  motor  vehicle 
fuels,  clean  fuel  fleet  vehicle  purchases, 
and  emission  reductions  fircmi  urban 
buses. 

Market-based  approaches  are  also 
encouraged,  and,  in  certain  cases, 
mandal^  in  programs  at  the  State  and 
local  levels,  by  individual  sources, 
to  facilitate  the  attainment  and 
maintenance  of  the  National  Ambient 
Ah’  Quality  Standards  (NAAQS),  and  to 
meet  associated  emission  reduction 
milestones.  To  encourage  and  facilitate 
the  development  of  State  and  local 
economic  incentive  programs,  the 
Agency  is  developing  comprehensive 
guidance  and  rules  (as  required  by  the 
Act)  for  State/local  agencies  and 
individual  sources  to  follow  in 
designing  and  adopting  such  programs 
for  inclusion  in  State  ImplementatioB 
Plans  (SIP’s).  The  newly  proposed 
Economic  Incentive  Promem  (EIP) 

Rules '  provide  a  broad  hamework  for 
the  development  and  use  of  a  wide 
variety  of  incentive  strategies  for 
stationary,  area,  and/or  mobile  souroes. 
One  such  approach  is  the  generation 
and  trading  of  emission  reduction 
credits  (EI^),  which  historfoaUy  has 
been  allowed  under  guidance  provided 
in  the  1986  Emission  Trading  Policy 


'  Proposed  elsewbere  in  this  issue  of  Federal 
RegiUw. 


Statement  (ETPS)  The  rules  and 
guidance  propos^  in  the  EIP  draw 
upon  the  principles  fbimd  in  the  ETPS 
(summarized  in  the  next  section),  while 
providing  increased  flexibility  in 
designing  and  implementing  such 
programs. 

In  particular,  for  areas  which  face 
relatively  high  stationary  source  control 
costs  relative  to  mobile  source  control 
coats,  there  may  be  significant  benefits 
to  creating  EDPs  which  specifically  allow 
for  the  trading  of  ERCs  ^m  mobile 
sources  to  stationary  sources.  While  the 
general  guidance  contained  in  the 
proposed  EIP  rules  applies  to  such 
programs,  this  supplemental  guidance^ 
is  intend^  to  provide  more  specific 
information  about  how  to  generate 
mobile  source  emission  reduction 
credits  (MERCs)  for  use  in  mobile/ 
stationary  source  trading  programs.  This 
guidance  addresses  key  issues  involved 
in  the  generation  of  MERCs,  including 
the  calculation  of  emissions  baselines 
for  participating  sources,  the  projection 
of  future  emissions  levels,  and  the  time¬ 
averaging  of  emission  reduction  credits 
that  vary  over  time.  The  guidance 
contained  in  this  document  represents 
EPA’s  current  position  with  regard  to 
the  generation  of  MERCs.  However,  EPA 
is  interested  in  receiving  the  public’s 
views  and  comments  on  these  issues, 
and  through  today’s  notice  solicits 
comments  on  this  document. 

It  is  hoped  that  the  issuance  of  this 
guidance  will  encourage  the 
development  of  MERC  programs  in 
cases  where  such  programs  can  be 
employed  to  attain  the  NAAQS  more 
exj^itiousiy  and/or  at  reduced  cost,  or 
to  maintain  an  areas’s  attainment  status. 
Because  of  the  short-term  nature  of 
many  MERC  programs,  the  most  likely 
uses  of  the  ERCs  generated  by  such 
programs  are  in  situations  involving 
delayed  compliance  or  noncompliance 
penalties.'*  In  addition,  in  accordance 
with  the  proposed  EIP  and  other  EPA 
rules  and  guidance  regarding  the  use  of 
emission  i^uction  a^its,  MERCs  can 
also  be  used  (1)  to  satisfy  emission 
reduction  requirements  beyond  the 
Reasonably  Available  Control 


*  Emission  Trading  Policy  Statement,  St  FR 
43831.  December  4, 1986. 

’This  guidance  does  not  establish  or  affect  le^ 
rights  or  obligations.  It  does  not  establish  a  binmng 
norm  and  it  is  not  finally  determinative  of  foe 
issues  raised.  Agency  d^sions  in  any  particular 
case  will  be  hum  by  applying  the  ^plicable  law 
and  regulations  to  foe  specific  facts  of  the  case.  In 
a^  procaediitg  in  whicm  the  policy  may  be  applied, 
foe  Agency  will  thoroughly  consider  foe  polio's 
appUnbility  to  foe  facts  and  whether  changes 
aoMld  be  inade  in  foe  policy  baaed  on  submissions 
nwde  by  any  person. 

*  Use  of  M^Cs  to  offset  portloiu  of  enforcement 
peiulties  would  be  subject  to  EPA  polides 
regarding  such  offsets. 
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Technology  (RACT)  requirements.  (2)  to 
satisfy  RACT  requirements  for  existing 
sources^  and  (3)  to  meet  new  source 
emissions  o^ts  requirements  at  the 
ofl^set  ratios  specified  in  the  Act. 
Elements  and  requirements  of  MERC 
programs  that  may  be  approvahle  for 
these  uses  are  summarize  in  the  next 
section.  In  addition.  Appendix  A 
contains  a  list  of  current  rules, 
guidance,  and  policy  statements  that 
should  be  consulted  for  more  specific 
requirements  and  constraints  on  the 
generation  of  MERCs  for  a  specific  use, 
such  as  for  New  Source  Review  (NSR) 
offsets. 

Conversely,  MERCs  may  not  be  used 
to  satisfy  the  requirements  of  Best 
Available  Control  Technology  (BACT), 
Lowest  Achievable  Emission  Rate 
technology  (LAER),  New  Source 
Performance  Standards  (NSPS),  Federal 
Inspection  and  Maintenance  (I/M),*  and 
Employer  Trip  Reduction  (Ellt) 
programs.  The  BACT  and  LAER 
requirements  are  technology-based 
emissions  limitations  that  must  be  met, 
where  applicable,  by  specific  stationary 
sources  and  do  not  allow  emissions 
trading  or  averaging.  The  I/M  and  ETR 
programs  include  provisions  which 
allow  for  trading  and/or  averaging  of 
emissions  or  emission-producing 

*  Althou^  the  Clean  Air  Act  does  not  address  the 
issue  of  trying  ratios  for  trades  between  RACT  and 
non-RACT  sources,  EPA  has  proposed  to  generally 
to  require  a  ratio  identical  to  the  offset  ratio 
specified  for  new  sources  in  an  area  by  the  Qean 
Air  Act.  As  proposed  in  the  EIP  rule  and  guidance, 
this  trading  ratio,  which  ranges  from  l.l/l.O  to  1.5/ 
1.0  in  ozone  non-attainment  areas  depending  on  the 
severity  of  the  air  quality  of  the  area,  will  be 
requir^  when  trading  any  ERCs  created  by  controls 
on  non-RACT  sources,  such  as  mobile  sources,  for 
the  emissions  reduction  that  would  have  been 
achieved  through  the  application  of  RACT. 

EPA  interprets  the  RACT  requirement  to 
authorize  emissions  trading  between  RACT  and 
non-RACT  sources  when  such  trading  results  in  an 
exceptional  mvironmental  benefit  ^A  believes 
that  the  use  of  the  offset  ratio  will  ensure  this 
benefit.  In  this  spirit  however,  EPA  has  proposed 
to  allow  a  ratio  as  low  as  1.1  to  1.0  if  a  mobile 
source  control  program  involved  the  use  of  a  fuel, 
process  or  technology  whose  widespread  use  held 
particcilar  promise  for  significant  future 
environmental  benefits  and  the  lower  ratio  against 
RACT  would  bdlitate  the  market  penetration  of  the 
fuel,  process  or  technology.  Purthmnore,  in  setting 
the  appropriate  ratio  for  trades  between  RACT  and 
non-RACT  sources,  EPA  has  proposed  to  let  States 
take  into  account  additional  State  and  federally 
enforceable  reductkms  that  are  achieved  as  a  result 
of  other  exceptional  environmental  features  of  an 
EIP  (such  as  the  environmental  bonus  provision 
under  Section  Vni  of  this  guidance  dorament).  In 
no  case,  however,  can  the  trading  ratio  be  lower 
than  1  to  1,  and  in  no  case  can  t^  effective  trading 
ratio  be  less  than  the  appropriate  ofiM  ratio  (or 
.  suchratio,  aslowas  1.1  to  1.0,asmay  be 
authorized  to  promote  the  maAet  penetration  of 
environmentally  beneficial  new  control  measures). 

*lt  should  be  noted  that  Accelerated  Retirement 
programs  can  be  used  to  meet  the  performance 
requirements  of  the  federally  mandated  I/M 
programs. 


activities,  but  only  within  the  promm. 
However,  MERCs  can  be  generated 
under  the  guidance  contained  in  this 
document  if  they  are  based  on  controls 
which  are  surplus  to  any  required 
controls  or  any  trading  activities  which 
are  allowed  for  within  the  rules  and 
guidance  specific  to  the  above-listed, 
mobile  source-related  programs. 

By  providing  interested  parties  with 
the  specific  program  criteria  and 
descriptions  of  certain  elements  of 
approvable  MERC  programs,  it  is 
expected  that  this  document  will  serve 
to  facilitate  the  development  of  such 
programs.  Further,  addenda  to  this 
document  will  elaborate  on  how  MERCs 
can  be  generated  from  specific 
categories  of  mobile  sources.  These 
addenda  are  Intended  to  provide  both 
minimum  required  program  elements 
and  detailed  descriptions  of  one 
particular  pathway  for  designing  an 
approvable  MERC  program  for  the 
subject  mobile  source  category. 

Addenda  on  programs  involving  urban 
buses,  clean  fuel  fleets,  and  accelerated 
vehicle  scrappage  are  included  in 
today's  propmal.  The  EPA  is 
considering  preparing  additional 
addenda  for  other  mobile  source 
categories  in  the  future.  It  should  be 
not^  that  individual  programs  can  vary 
frnm  the  examples  given  in  these 
addenda  provided  the  pro^am  is 
consistent  with  the  general 
requirements  in  this  document,  the  EIP 
rules,  and  any  other  rules  or  guidance 
applicable  to  the  pro^m  for  which  the 
MOtCs  are  to  be  used. 

n.  Elements  of  a  MERC  Program 

As  for  any  type  of  EIP,  the  general 
principles  and  program  elements  that 
approvable  MERC  programs  must  satisfy 
are  contained  in  the  proposed  EIP  rules. 
The  most  basic  of  the  principles  that 
MERC  programs  must  satisfy  is  that  the 
program  must  not  interfere  with  other 
requirements  of  the  Act.  The  MERCs 
must  also  satisfy  the  minimum 
requirements  of  being  quantifiable; 
enforceable  at  both  the  Federal  and 
State  levels;  consistent  with  SEP 
attainment  and  RFP  demonstrations; 
surplus  to  other  Federal  and  State 
regulations  relied  upon  in  any  relevant 
attainment  plan  or  demonstration,  or 
credited  in  any  RFP  or  milestone 
demonstration;  and  permanent  within 
the  time-frame  specified  by  the  MERC 
program.’ 

'  where  MERCs  are  used  for  NSR  oSmIs.  their  use 
must  be  conditioned  upon  a  permit  requirement 
specifying  that  contintted  operation  of  the  new 
source  beyond  the  time-frame  of  the  MERC  program 
is  contingent  upon  the  new  source  obtaining  other 
offeets  tlMt  are  enforceable  by  the  time  that  the 
MERC  program  ceases  to  provide  the  requisite 


The  following  key  program  elements, 
defined  and  disois^  in  the  proposed 
EIP  rules,  must  generally  be  included  in 
any  MERC  program  to  ensure  that  the 
above  principles  and  requirements  are 
met: 

(1)  A  clearly  defined  purpose  and 
goal,  and  an  incentive  mechanism  that 
can  be  rationally  related  to 
accomplishing  Uie  goals; 

(2)  A  clearly  defined  scope,  which 
identifies  afiected  sources  and  assures 
that  the  program  will  not  interfere  with 
any  other  applicable  regulatory 
requirements; 

(3)  A  program  baseline  from  which 
project^  program  results  (e.g., 
quantifiable  emissions  reductions)  can 
1^  determined; 

(4)  Credible,  workable,  replicable 
procedures  for  quantifying  emissions 
and/or  emission-related  parameters,  as 
appropriate; 

(5)  Source  requirements,  including 
those  for  monitoring,  recordkeeping, 
and  reporting  (MRR).  that  are  consistent 
with  specific  quantification  procedures 
and  allow  for  compliance  certification 
and  enforcement; 

(6)  Requirements  for  projecting 
program  results  and  accounting  for 
compliance  and  program  uncertainty; 
and 

(7)  An  implementation  schedule, 
administrative  system,  and  enforcement 
provisions  adequate  for  ensuring 
Federal  and  State  enforceability  of  the 
program. 

Unless  otherwise  specified  in 
program-specific  guidance,  MERC 
programs  for  which  SIP  credit  is  to  be 
taken  in  attainment  and  RFP 
demonstrations  must  include  additional 
elements,  such  as  audit  procedures  to 
Rvaluate  program  implementation  and 
track  results,  and,  in  certain  cases, 
reconciliation  procedures  to  trigger 
corrective  or  contingency  measures  to 
make  up  any  shortfall  between  projected 
emissions  reductions  and  emissions 
reductions  actually  achieved  in  practice. 
Reconciliation  procedures  are  required 
for  those  MERC  programs  which  are 
categorized  as  “market-response” 
programs,  i.e.,  programs  that  create 
incentives  for  participating  sources  to 
reduce  emissions,  without  directly 
specifying  either  emission-related 
requirements  on  individual  vehicles  or 
fleets  or  an  enforceable  emission 
reduction  target.  Conversely,  “emission- 
limiting”  programs,  which  directly 
specify  enforceable  lindts  on  total 
emissions,  emissions  rates  or  levels  of 

emissions  credits.  Similarly,  where  MERCs  are  used 
in  lieu  of  RACT,  the  RACT  obligation  must  be  met 
by  other  means  upon  completion  of  the  MERC 
program. 
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emissions  reductions,  do  not  require 
reconciliation  procedures.  For  example, 
an  accelerated  vehicle  retirement 
program  designed  to  retire  a  specified 
number  of  a  specific  category  of  vehicles 
(by  ofiering  whatever  price  was 
necessary  to  acquire  t^  specified 
number  of  vehicles)  would  be  an 
emission-limiting  program,  for  which 
reconciliation  procedures  would  not  be 
required.  Qa  tito  odier  hand,  if  the 
program  offered  only  a  fixed  price,  such 
that  the  resulting  number  of  vehicles 
retired  (and,  hei^,  the  resulting 
reductions  in  emissions)  was  dm>endent 
upon  how  the  market  responded  to  the 
fixed  incentive,  the  program  would  be 
categorized  as  a  market-response 
program  for  which  reconciliation 
procedures  would  be  required.  For 
further  discussion  of  them  program 
categories  and  the  related  audit  and 
reconciliation  requirements,  refer  to  the 
proposed  EIP  rules. 

Additional  requirements  or 
conditions  applicable  to  KCQtC 
programs,  b^^d  those  summarized 
above  from  the  proposed  EIP  rules,  are 
discussed  below. 

III.  Quantification  of  bffiRCs 

The  quantification  of  MERCs  for  each 
year  of  the  proposed  control  program  is 
derived  from  a  calculation  of  the  annual 
difference  between  an  "emissions 
baseline"  and  a  "projected  emissions 
level"  after  die  mobile  source  emission 
control  program  has  been  put  in  place. 
Emissions  levels  both  before  and  after 
the  initiation  of  a  control  pit^iam  are 
generally  a  function  of  the  degree  of  use 
of  the  mobile  source  (e.g.  vehicle  miles 
travelled  per  year)  and  die  emissions  of 
that  source  per  unit  of  use  (e.g.  grams 
of  pollutant  per  mile  driven).  ^ffiRCs  are 
generally  quantified  on  an  annual  basis. 

For  the  purposes  of  generating  MERCs 
the  "emissions  basehne"  is  generally 
derived  for  each  year  of  the  control 
program  from  modeled  estimates  or 
actual  measurements  of  the  in-use 
emissions  (taking  into  account  all 
Federal  and  State  requirements)  of  the 
sources  in  the  participating  group  of 
mobile  sources  before  any  measures  are 
taken  to  modify,  replace,  repair, 
eliminate  or  alter  the  operation  of  this 
participating  group.  The  "projected 
emissions  level"  is  the  measure  of 
emissions  that  is  estimated  to  be  emitted 
by  substitute  sources  or  measures  that 
the  control  program  employs,  or  projects 
will  be  employed,  to  supply  (he  same 
level  of  sendee,  particularly 
transportation  services,  as  was  or  would 
have  been  supplied  by  the  participating 
sources.  As  wUh  tire  level,  the 

projected  emissions  level  is  based  on  an 


estimate  of  the  actual  enissiems  lav<ds 
of  the  substitute  soufcas. 

A.  CaJculatioa  of  Eaiissioas  Baseline 

For  any  program  to  modify,  repkoa, 
repair,  elinunate,  foal  or  operate  a 
mobile  source*  or  a  ^up  of  mobile 
sources  in  a  manner  reduces 
emissions  for  the  ptnpose  of  genmating 
MERCs.  EPA  will  require  a  minimum 
level  of  validated  data  to  adequately 
establi^  the  baseline  emissions  lei^  of 
the  original  set  of  participating  mobile 
sources.  A  valid  emissiotts  be^ine  can 
be  calculated  using  either  (1)  Measured 
emissions  of  an  appropriat^y  sized 

sources  using  an  ap]m^^  EPA  test 
procedure  or  (2)  estimated  emissions  of 
the  participating  mobile  sources  using 
the  most  recent  edition  of  EPA's  Mobile 
emissions  foctor  model  (or  the  EMFAC 
model  in  California,  if  approved  by 
EPA)  or  a  simplified  moidel  or  algorithm 
approved  by  l^A  which  represents  the 
actual  emissions  of  die  mcMle  sources 
in  the  basehne.*  To  ensure  that  MERCs 
are  surplus,  baseline  emissions 
estimates  for  each  year  of  die  proposed 
mobile  source  control  propum  must  be 
the  same  as,  or  lower  than,  diose  used, 
or  proposed  to  be  used,  in  die 
Implementation  Plan  of  die  State  in 
which  the  control  program  is  proposed. 
Baseline  emissions  calculations  smould 
include  the  following  information  and 
data  as  appropriate: 

— Emissions  standard  to  which  the 
mobile  source  is  sublet  or  emission 
performance  to  which  the  source  is 
certified; 

— ^Estimated  or  measured  in-use 
emissions  levels  per  unit  of  use  from 
all  significant  emissions  sources 
(exhaust,  evaporative,  etc); 

— The  number  of  sources  in  the 
participating  group; 

—The  type,  ot  types,  of  sources  by 
vintage  (or  model  year); 

— ^The  actual  or  projected  activity  level, 
hours  of  operation  or  miles  travelled 
by  type,  and  vintage  (or  model  yeai). 

If  a  fraction  of  mobile  source  use  takes 
place  outside  the  relevant  airshed,  the 
baseline  emissions  level  must  be 
discounted  to  reflect  the  fact  that 
these  emissions  cannot  be  included  in 
the  calculation  of  die  baseline;  and 
— ^The  projected  remaining  usefril  Kfe  of 
the  participating  group  of  sources. 


*  Throughout  this  document  the  term  "mobile 
source”  will  be  used  rather  than  “mote*  webicle” 
le  darifjr  drat  dw  pragHBi  am  include  both  nad 
vehi  dm  Mich  «  OKS  and  tacks.  Mm-rond  veiudm 
such  aakaati  ami  lata  moaan.  and  eaginea 

*  Baseltae  emisdons  awKI  ra>ad  any  taipering 
to  the  mabile  soarce  wMch  Ita  resattsd  in  an 
emlsstoBshicraaeeseMtopiaclnde^gKwrBHoB 
of  MERCs  wMdi  anmM  teault  from  sadi  tampering. 


Specific  exunples  of  the  tediniquM 
that  can  ha  annoyed  to  calcalata  tha 
emissions  basemne  under  akeniativa 
types  of  mobife  source  control  programs 
and  the  data  EPA  will  aooapt  to  support 
these  cakulatioiM  «ra  included  as 
addenda  to  this  document.  Thres 
addenda  ((1)  Aoceleratad  V^ide 
Retirement,  (2)  Clean  Fud  Vehicle 
Fleets  and  (3)  Urban  Buses)  providing 
guidance  on  the  generation  of  MERCs 
through  the  impl^entatian  of  specific 
types  of  programs  «« included  with  this 
document.  Other  addenda  will  be  issued 
as  necessary  to  provide  detailed, 
practical  guidance  to  parties  seeking  to 
employ  ofiier  types  of  mobile  source 
control  programs  for  the  purpose  of 
generating  MERCs. 

Because  of  the  relativefy  short 
(compared  to  most  statirmaiy  sources) 
useful  life  of  mobile  sources  and 
because  mobile  source  operations  may 
change  significantly  over  time,  basehne 
emissions  of  toe  participating  mobile 
sources  will  need  to  be  estinmted  for 
each  year  for  whidi  credits  are  to  be 
generated.  After  the  initial  year  these 
annual  estimates  toonld  reflect: 

1.  The  diffiige  in  the  emissions  of  the 
participating  mobile  sources  to  reflect 
any  detario^on  in  the  emission 
control  performance  of  the  partkipeting 
sources; 

2.  The  change  in  the  nuntoer  of 
mobile  sources  resulting  from  normal 
retirement  or  attritUMi,  sad  the 
replacement  of  retired  mobile  sources 
with  newer  and/or  cleaner  mobile 
sources; 

3.  The  change  in  usage  levels,  hours 
of  operatimi  at  VMT  of  the  peiticip^ing 
population,  which  tends  to  fell  as  a 
function  of  age; 

4.  The  change  in  tha  expected  usefril 
life  of  the  participating  population;  and 

5.  The  change,^  of  source,  in 
the  statistical  distribution  of  mobile 
source  vintage  (or  model  year). 

B.  Calculation  of  Projected  Emissions 
Level 

Having  estimated  the  baseline 
emissions  of  the  participating  group  of 
mobile  sources,  MERCs  are  derived  fixun 
the  difference  between  that  basaliaa  and 
an  estimate  of  the  emissions  of  toe  new 
or  replacement  activities  or 
transportation  systems  (e.g..  new  or 
modified  vehic^  or  engines)  that  will 
be  used  to  provide  toe  same  or  greater 
level  of  service  to  aflfected  consumers  or 
the  users  of  tha  mobile  sources  in  ths 
participating  group.  Any  estimate  of  a 
projected  annual  emissioiM  level  based 
on  an  assumption  of  reduced  consumer 
service  or  txansportation  service  would 
not  be  allowed  (i.e.,  reduced  fleet  size, 
reduced  VMT  or  increased  passenger 
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occupancy)  without  the  support  of  a 
convincing  analytical  justification  of  the 
assumption. 

The  projected  emissions  levels  must 
be  based  on  the  best  estimate  of  the 
actual  in-use  emissions  of  the 
replacement  or  substitute  vehicles  or 
transportation  systems.  This  estimate 
can  be  based  on  eithw:  (1)  Measured 
emissiems  of  an  appropriately  sized 
sample  of  the  replacement  or  substitute 
mobile  sources  or  transportation 
systems  using  an  approved  EPA  test 
procedure  or  (2)  estimated  emissions  of 
these  mobile  sources  or  transportation 
systems  using  the  most  recent  edition  of 
EPA*s  mobile  emissions  factor  model  (or 
the  EMFAC  model  in  California,  if 
approved  by  EPA)  or  an  approved, 
simplified  model  or  algorithm  which 
represents  the  actual  emissions  of  the 
mobile  sources  or  transportation 
systems.  The  type  of  supporting  data 
needed  to  determine  the  baseline  (the 
number  of  mobile  sources,  their  type, 
vintage,  level  of  use,  remaining  useful 
life,  etc.)  would  also  need  to  be 
provided  to  support  the  estimate  of  the 
projected  emissions  level. 

In  projecting  the  new  level  of 
emissions  a  number  of  complicated 
analytical  issues  can  arise.  The  addenda 
to  this  document,  described  above,  are 
intended  to  help  identify  some  of  these 
issues  and  to  provide  suggestions  of 
ways  to  deal  with  them.  Although  EPA 
has  developed  these  analytical  addenda 
for  some  tjrpes  of  mobile  source  control 
programs,  it  should  be  noted  that  these 
are  only  examples  of  acceptable  control 
programs.  Ultimately,  EPA  must  rely  on 
the  States  or  other  program  initiators 
working  through  the  States  to  develop 
credible  emissions  reduction 
measurement  or  estimation 
methodologies  which  satisfactorily 
address  the  analytical  uncertainties  of 
mobile  source  emissions  reduction 
programs  (see  Section  VII  for  discussion 
of  uncertainty  factors  that  must  be 
addressed). 

C.  Producing  a  Cktnstani  Stream  of 
MERCs  * 

Most  emissions  trades  involve  a 
stationary  source  seeking  to  obtain  a 
constant  stream  (over  time)  of  ERCs  to 
fulfill,  or  delay,  an  emissions  reduction 
requirement  that  would  have  produced 
a  constant  stream  of  emissions 
reductions  over  the  life  of  the  facility 
being  regulated.  However,  because  of 
the  rapid  turnover  of  mobile  sources, 
relative  to  stationary  sources,  the  annual 
leveLof  MERCs  created  by  a  mobile 
source  control  program will  seldom 

'"A  “program’’  is  defined  as  any  activity 
undertaken  by  a  person  or  organization  which 


remain  steady  over  time.  Fot  some  types 
of  control  progruns  the  level  of  MERCs 
generated  may  decline  with  time  (as 
would  be  typical  of  a  scrappage 
program)  wUle  other  prMranis  could 
create  increasing  levels  of  MERCs  (as 
could  be  expected  of  an  alternative  hiels 
programs  with  an  expanding  market). 

Yet  other  control  programs  may  resuh  in 
a  variable  stream  of  emissions 
reductions.  To  make  MERCs  more 
“desirable”  or  useful  in  the  emissions 
trading  context,  therefore,  it  is 
important  to  identify  possible 
techniques  for  triming  the  rising,  falling 
and  uneven  credits  into  a  constant 
stream.  Because  of  this  EPA  will 
approve  the  use  of  the  following 
averaging  algorithm  in  the  calculation  of 
a  constant  stream  of  MERCs: 

MERC  =  ZR,(i=l .  .  .N)/N 
Where  R|  =  emissions  baseline  in  year  “i” 
minus  projected  emissions  level  in  year 
“i"  where  “i"  equals  1  In  the  year  the 
mobile  source  control  program  first  takes 
effect. 

N  =  the  number  of  years  the  mobile  source 
control  program  will  be  in  effect.  "N” 
could  not  exceed  the  number  of  years 
over  which  significant  emissioas 
reductions  continue  to  occur. 

MERC  =  constant  level  of  annual  emission 
reduction  credits. 

The  use  of  such  an  averaging  scheme 
does  raise  a  number  of  significant  policy 
issues  primarily  concerning  the 
“saving”  and  “borrowing”  of  ERCs. 
Although  these  issues  are  discussed 
briefly  below  and  EPA  believes  that  this 
discussion  is  adequate  to  allow  the  use 
of  “averaged”  MERCs  in  many  cases,  it 
is  EPA’s  intention  to  deal  more 
comprehensively  with  these  issues  in 
separate  guidance  whicl^it  hopes  to 
issue  in  £he  near  term. 

When  emissions  reduction  credits  are 
used  in  the  same  year  they  are  created, 
the  emissions  “increases”  and 
“decreases”  created  by  the  trade 
contemporaneously  offset  each  other 
and  no  further  adjustments  are 
necessary  by  the  State  in  their 
implementation  plan  process  to 
accommodate  the  emissions  changes 
caused  by  the  trade.  Because  of  this, 
EPA  would  encourage  the  use  of  MERCs 
in  the  year  they  are  created  or  credited. 
However,  EPA  recognizes  that  there  are 
many  reasons  to  believe  that  MERCs 
may  often  be  used  in  trades  involving 
emissions  reductions  and  increases 
which  occur  in  different  years.  Because 
of  this  EPA  will  allow  the  “averaging” 
(or  saving  and  borrowing)  of  MERCs  as 

produces  surplus  mobile  source  emission 
reductions.  A  program  can  be  a  one-time  action,  a 
series  of  one-time  actions  or  a  continuous  set  of 
actions  as  long  as  they  are  initiated  and  controlled 
by  the  same  individuld  or  organization. 


described  in  the  equation  above  in 
certain  situations  to  further  fedlitate 
and  encourage  the  development  of 
innovative  mobile  source  control 
programs. 

1.  Declining  Surplus  Emission 
Reductions:  With  a  declining  stream  of 
MERCs  this  enreraging  approach  will 
permit  the  "saving”  of  credits  in  the 
early  years  of  the  control  program,  when 
the  surplus  emission  reductions 
achiev^  exceed  the  credits  needed,  for 
use  in  the  latter  years,  when  credits 
needed  in  the  trade  exceed  the  surplus 
reductions  achieved  (see  Figure  1). 
Permitting  the  use  of  this  averaging 
technique  could  encourage  “early", 
environmentally  sound  emissions 
reductions,  but  it  does  raise  the  issue  of 
whether  the  later  use  of  credits  “saved” 
in  earlier  years  is  consistent  with  soxmd 
air  quality  management  practices.  To 
encourage  the  development  of  mobile 
source  control  programs  which  yield 
surplus  emissions  reductions,  ^A  will 
allow  specific  trades  which  use  MERCs 
"saved”  in  this  way.  However,  because 
of  its  concern  over  the  inappropriate  use 
of  averaged  credits  in  those  years  when 
credits  would  exceed  surplus  emissions 
reductions,  EPA  will  require,  consistent 
with  existing  EPA  policy  as  articulated 
in  the  Title  I  General  Preamble,  that  in 
meeting  RFP  and  attainment 
demonstration  requirements.  States 
must  rely  on  emission  reductions  in  the 
year  in  which  they  occur. 

2.  Increasing  Surplus  Emission 
Reductions:  If  a  mobile  source  control 
program  results  in  increasing  surplus 
emissions  reductions  over  time,  the 
same  averaging  technique  shown  above 
could  be  used  to  create  a  constant 
stream  of  credits  (see  Figure  2). 

However,  averaging  in  this  instance 
would  not  yield  “early”  reductions  and 
would  allow  credits  to  be  taken  or 
“borrowed”  before  there  were 
equivalent  reductions  of  air  pollutants. 
Since  the  Clean  Air  Act  requires  that 
emission  reductions  used  as  offsets  for 
new  sources  be  in  efiect  at  the  time  a 
new  source  commences  operation  (see 
section  173(c)  of  the  Clean  Air  Act),  this 
approach  cannot  be  used  to  generate 
emissions  offsets  under  the  new  source 
review  program.  However,  for  MERCs 
intended  to  be  used  for  trades  not 
involving  new  source  offsets,  EPA 
would,  at  this  time,  approve  the  creation 
of  an  annual  stream  of  MERCs 
determined- by  the  equation  shown 
above  if  the  following  criteria  were  met: 

(i)  The  mobile  source  control  program 
offered  significant  future  environmental 
benefits  because  of  the  innovative 
control  measures  or  technologies  it  was 
sponsoring  (e.g.  electric  and*  alternative 
hiel  powered  fleets); 
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(ii)  Auditing  and  monitoring  programs 
as  discussed  in  the  proposed  EIP  were 
included  as  integral  elements  of  the 
control  program  to  facilitate  the 
measurement  of  actual  emissions 
reductions  over  time;  and 

(iii)  Reconciliation  procedures,  which 
identify  and  trigger  the  adoption  of 
corrective  or  contingency  measures  to 
make  up  for  any  shortfall  in  projected 
emissions  reductions,  were  included  in 


the  proposed  program.  The  EIP  should 
be  referred  to  for  an  elaboration  of  such 
requirements. 

As  with  the  declining  stream  EPA 
would  require  State  RFT*  and  attainment 
demonstrations  to  rely  on  emissions 
reductions  for  the  year  in  which  they 
occur.  ** 


”  Programs  of  this  type  may  be  of  particular 
concern  in  States  whi^  face  difficult  RFP  or 
Attainment  deadiines  and  milestones,  and,  where 


BIUJNO  COOe  IMO  SO  P 


in  the  early  years  of  such  program,  those  States 
would  need  to  find  additional  actual  emissions 
reductions  to  compensate  for  the  emissions  increase 
allowed  at  sources  using  this  type  of  MERC.  To 
limit  the  amount  of  early  year  "l»rrowing”,  the 
term  ‘^N”  in  the  averaging  aquation  for  this  type  of 
program  riiould  generally  be  limited,  a.g.,  to  the 
equivalent  of  the  required  year  of  attainment  for  the 
area  in  which  the  KffiRC  is  being  created  or  used. 
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FIGURE  1 

"SAVING”  CREDITS 
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FIGURE  2 

"BORROWING"  CREDITS 
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IV,  Averaging  Times 

MERCs  will  generally  be  specified  as 
annual  emission  reductions.  However, 
MERCs  will  most  often  be  used  in  trades 
with  sources  needing  reduction  credits 
of  a  much  shorter  time  period  (most 
SIP's  rely  on  24  hour  emission  limits  for 
sources).  Because  of  this  it  will  often  be 
necessary  to  convert  the  annual 
emission  reduction  credit  derived  firom 
a  mobile  source  control  program  into  a 
shorter  averaging  period,  such  as  24 
hours.  For  this  type  of  conversion  the 
preferred  method  would  be  a  simple 
pro-rata  technique.  A  conversion 
technique  whidi  resulted  in  temporal 
variations  of  less  than  a  year  in  the  size 
of  the  MERCs  would  not  be  allowed 
unless  it  is  (1)  supported  by  a 
convincing  quantitative  analysis 
showing  the  basis  for  the  temporal 
variation  in  mobile  source  use  or 
emissions  (or  other  factors  relevant  to 
the  emissions)  or  (2)  shown  to  be 
equivalent  to  the  approach  used  in 
EPA’s  Mobile  Model  in  its  estimation  of 
the  emissions  of  the  mobile  source  fleet 
during  those  periods  for  which  ambient 
air  quality  demonstrations  must  be 
carried  out  (e.g.,  a  typical  summer  day 
for  pollutants  contributing  to  violations 
of  the  ambient  ozone  standard). 

V.  Enforcement  Requirements 

The  enforcement  requirements 
contained  in  the  proposed  EIP  rule  are 
generally  applicable  to  MERC  programs. 
Specifically,  all  sources  to  which  a 
MERC  trading  program  is  applicable 
must  be  subject  to  appropriate,  readily 
ascertainable,  and  state  and  federally 
enforceable,  requirements  that 
constitute  compliance  with  the 
program — such  as  emission  limits  (and/ 
or  requirements  or  constraints  on 
emission-related  activities)  and 
associated  monitoring,  recordkeeping 
and  reporting  (MRR)  remiirements. 

Applicable  source  or  facility  permits 
will  generally  specify  program 
requirements  (e.g.,  emission  limits,  MRR 
requirements)  for  stationary  sources 
subject  to  EIP’s.  MERC  programs  will 
need  to  address  such  requirements 
through  enforceable  analogues  to  the 
stationary  source  permit  requirements, 
either  by  specifying  such  requirements 
directly  in  the  SIP  as  part  of  the  MERC 
program,  or  by  creating  a  process  which 
results  in  their  inclusion  in  some  other 
enforceable  instrument.  For  instance, 
where  sources  rely  on  MERCs  to  meet 
offset  requirements  that  must  be 
federally  enforceable  (see,  e.g.,  section 
173(a)-(c)  of  the  Clean  Air  Act),  States 
must  ensure  that  MERC  program 
requirements  are  reflect^  in  federally 
enforceable  permit  conditions  (or 


federally  enforceable  permit  condition 
analogues)  for  the  sources  providing  the 
credit. 

For  stationary  sources  subject  to  EIP’s, 
MRR  requirements  will  generally 
specify  activities  to  be  implemented  on 
an  ongoing  basis.  For  some  MERC 
programs,  e.g.,  vehicle  scrappage, 
acceptable  MRR  provisions  may  merely 
require  that  certain  required  activities, 
e.g.,  conveyance  of  title  and  dismantling 
of  a  vehicle,  be  met  on  a  one-time  basis. 

VI.  Secondary  Air  Quality  Effects 

The  emissions  reductions  of  the 
mobile  sources  participating  in  a  control 
program  are  not  always  the  only  air 
pollution  consequences  of  a  mobile 
source  control  program.  Mobile  source 
control  programs  can  have  secondary  air 
pollution  eflects,  often  related  to  the 
fuel  supply  of  the  targeted  and 
substitute  vehicles.  For  example,  a 
scrappage  program  can  reduce  overall 
fuel  consumption  which  would  reduce 
hydrocarbon  emissions  in  the  fuel 
supply  system.  Alternative  fuels  such  as 
electricity  can  lead  to  the  increased  use 
of  power  plants  which  emit  pollutants 
in  a  different  ratio  than  vehicles  and 
often  in  different  locations.  Where 
possible,  secondary  emissions  changes 
involving  the  same  criteria  pollutant 
and  taking  place  in  the  same  non¬ 
attainment  area  should  be  identified  in 
the  proposed  program  submittal.  Where 
such  emissions  changes  can  be 
identified  and  quantified  they  must  be 
appropriately  reflected  in  the  State 
Implementation  Plan  of  the  area  where 
the  MERCs  are  being  generated  and 
used,  and  can  be  credited  in  the 
calculation  of  the  MERCs. 

VII.  Emission  Reduction  Credit 
Discount  Factors 

Mobile  source  emissions  reduction 
estimates  are  generally  considered  to  be 
inherently  more  uncertain  than  those  for 
large  stationary  sources  because  of  the 
decentralized  and  disparate  use  and 
maintenance  of  mobile  sources.  In  light 
of  this  uncertainty,  to  help  ensure  that 
the  surplus  emissions  reductions 
credited  to  the  control  program  actually 
occur,  an  approvable  MERC  program 
must  (1)  employ  appropriate 
measurement,  monitoring  and 
enforcement  measxires  and  program 
auditing,  and  (2)  use  commensurate 
compliance  and  programmatic 
uncertainty  factors  to  account  for  any 
remaining  uncertainty  and  data  bias. 
These  uncertainty  factors  are  discussed 
in  more  detail  in  the  proposed  EIP  rule. 

Emission  reduction  credit  programs 
will  generally  be  required  to  discount 
quantified  emissions  reductions  to 
reflect  uncertainties  (or  biases)  inherent 


in  both  the  extent  to  which  sources  will 
comply  with  program  requirements  and 
the  overall  program  design.  Discounting 
the  project^  results  of  regulatory 
programs  for  stationary  sources  to 
account  for  uncertainty  resulting  from 
incomplete  compliance  is  required  by 
EPA  through  the  application  of  a  rule- 
compliance  factor;  a  default  value  of  .8 
has  been  adopted  by  EPA  as  a 
presumptive  norm.  If  the  baseline  and 
the  projected  emissions  levels  are 
calculated  with  the  same  estimation 

!>rocedure,  a  MERC  rule  compliance 
actor  of  1.0  will  generally  be  accepted 
as  the  default  value  because  (1) 
estimated  emissions  based  on  EPA’s 
approved  Mobile  Model  (or  the  EMFAC 
model  if  approved  by  EPA)  will  already 
include  rule-compliance  factors  built 
into  the  model,  (2)  measured  emissions  ' 
from  an  appropriately  sized  sample  of 
in-use  mc^ile  sources  will  by  the  very 
nature  of  the  test  procedure  include  a 
rule-compliance  factor,  and  (3)  the  use 
of  emissions  standards  in  both  estimates 
automatically  nets  out  emissions 
increases  due  to  rule  non-compliance. 
However,  emissions  estimation 
techniques  other  than  listed  above  must 
include  a  rule-compliance  factor  and  a 
justification  for  the  factor  used  will  be 
required. 

Although  there  are  no  accepted 
default  values  for  program  design 
uncertainty  factors,  any  program 
designed  to  generate  MERCs  will  be 
required  to  address  the  issue  of  the 
uncertainty  in  the  estimation  of  the 
MERCs  created  by  the  design  of  the 
control  program.  The  size  of  the  factor 
required  to  be  applied  to  each  MERC 
will  be  a  function  of  program  design 
elements  included  to  reduce  the 
uncertainty  of  program  performance. 
Such  elements  could  include 

(1)  Procedures  to  discourage 
emissions  tampering  in  baseline 
sources, 

(2)  Sound  procedures  to  determine 
actual  remaining  useful  life  of  the 
participating  sources, 

(3)  Techniques  to  provide  unbiased 
measures  of  mobile  source  use  levels  in 
both  the  baseline  and  the  substitute 
sources,  and 

(4)  Auditing  and  enforcement 
procedures  to  monitor  the  performance 
of  the  control  program  over  time. 

VIII.  Environmental  Bonus 
EPA  is  firmly  committed  to  trading 
programs,  such  as  this  one,  because  they 
offer  the  greatest  environmental  benefit 
for  a  given  level  of  cost  to  society  (or 
conversely,  the  least  costly  method  for 
achieving  a  given  level  of  environmental 
benefit).  However,  the  agency 
recognizes  that,  in  some  cases,  local 
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olliciak  beae  been  rsiuctailt  te<zaat0 
broad  Ceding  pregFams  because  of  a 
lack  e(  pcMic  sapjrait.  Iba  agency  is 
concerned  drat  tkis  lelaclHice  nt^  be 
even  greeter  where,  as  m  Ibis  cne,  die 
program  invohros  tradmg  between 
moUle  and  MetioRary  sotnces. 

Several  oiganizatioss,  faidluding  the 
Environmental  Defense  Fund  and 
General  Motors,  have  snggested  that 
States  diould  consider  discounting 
trades  involving  MERCs  by  10  percent, 
in  order  to  provide  an  “environmental 
bonus**  from  each  trade  udrich  would 
promate  the  maibet  penetration  of 
environmentally  beneficial  new  control 
measures.  If  K^tC  trades  were 
discounted  in  this  way,  the 
“enviraiunental  bonus**  could  help 
States  move  more  rapidty  to  attainment 
of  their  clean  air  goals.  It  is  felt  that  by 
enlistii^  more  pid>lic  support  lor 
mdbile-^tionaiy  source  trading,  such  a 
bonus  would  encourage  more  trades  and 
reduce  the  overall  cost  of  clean  air 
compliance. 


On  the  odwr  hand,  others  brieve  that 
this  “environinentsl  bonus**  simply 
represents  an  inefficient  tax  on 
emissiens  hading.  Because  It  would 
raise  the  cost  of  Iradmg,  itconM  woib 
against  the  purpose  of  achievtng  a  given 
level  of  emisskms  redacthms  at  tha 
lowest  cost  to  society,  far  addition,  there 
is  concern  that  such  a  bomrs  would 
mean  diat  increment^  reductions  in 
emissions  mi^  not  be  adrieved  in  a 
least  cost  marmer. 

Althou^  EPA  recognizas  thal,  ra 
theory,  individual  trades  wkheut  an 
environmental  bonus  repiesant  the 
economically  most  effideni  form  of 
trading,  EPA  believes  that,  in  pradica, 
the  environmental  nnd  economic 
benefits  that  such  a  bonus  would 
yield — because  of  the  increaaed  number 
of  trades  that  will  actually  take  place — 
tip  the  balance  toward  a  policy  which 
encourages  States  to  ooimdat  the  use  of 
an  envinnimeatad  beaus  frir  MERCs. 
However,  BPA  does  seek  furthar 
comment  cm  the  advantages  end 


disadvantages  of  such  a  bonus  for 
mobile  aeurce  credits. 

Appendix  A — Pgdiografiiiy  ef  Kdevant 
DecumenU 

Economic  Incentive  Program  Proposed 
Rules,  published  elsewhere  in  diis  issue  of 
the  Federal  Segistar. 

Economic  Trading  Policy  Statement, 
General  Prlndptes  for  Cteefion.  Banking  and 
Use  of  Emission  Reduction  Credltr,  nnal 
Pdiicy  Statement  and  Accompanying 
Technical  Issues  Docnmeot,  m  tS814, 
(12/4/66)  Requirements  far  fanplemeiitation 
Plans;  Air  QiaHty  Mew  Source  Review.  54  FR 
27286,  (6/29/06). 

Requisements  far  die  Preparation, 

Adeptkm  md  Submittal  of  tapteraentatioB 
Planr,  Appravd  and  Pranulgitlieaof 
ImplementaboD  Plmn,  54  FR  27274  (6/29/ 
86). 

Dated:  January  20, 1993. 

William  K.  KeOly, 

Administrator. 

(FR  Doc.  93-3683  Fifed  2-22-63:  8:45  am] 
BUjUMO  code  iMO-EO-# 


Tuesday 

February  23,  1993 


Part  V 

Department  of 
Agriculture 

Cooperative  State  Research  Service 
Speciai  Research  Grants  Program;  Notice 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Special  Research  Grants  Program, 
Wood  Utilization  Research  for  Recai 
Year  1993;  Solicitation  of  Applications 

Applications  are  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants,  Wood 
Utilization  Program  for  fiscal  year  1993. 

Authority  and  Funding 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(A)  of  the 
Act  of  August  4, 1965,  Public  Law  89- 
106,  as  amended  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624  (7 
U.S.C.  450i).  This  program  is 
administered  by  the  Cooperative  State 
Research  Service  (CSRS)  of  the  U.S. 
Department  of  Agriculture  (USDA). 
Under  this  program,  and  subject  to  the 
availability  of  Kinds,  the  Secretary  may 
award  grants  for  pieriods  not  to  exceed 
live  years,  for  the  support  of  research 
projects  to  further  the  program 
discussed  below. 

Proposals  may  be  submitted  by  State 
agricultural  experiment  staHons,  all 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals.  Proposals 
from  scientists  at  non-United  States 
organizations  will  notbeconsidetealfor 
support. 

Please  note  that  section  726  of  Public 
Law  102-341,  an  Act  Making 
Appropriations  for  Agriculture,  Rural 
Development.  Food  and  Drug 
Administm&aa,  and  ReUled  Agncies 
programs  for  the  fiscal  year  ending 
September  30, 1993,  and  for  other 
pvrposM,  prdbfths  CSRS  from  using 
funds  available  for  fiscal  year  1993  to 
pay  indirect  cost  on  research  grants 
awarded  competitively  that  exceed  14 
per  centum  of  the  total  Federal  funds 
provided  under  each  award. 

Applicable  Regulations 

Regulations  applicable  to  this 
pro^m  include  the  following: 

(^  The  Administrative  Provisions 
governing  the  Special  Research  Grants 
Program,  7  CFR  part  3400,  as  amended 
(56  FR  58146,  November  15, 1991), 
which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  prop)osals  and  the 
awarding  of  grants,  and  regulations 
relating  to  post-award  administration  of 
grant  projects; 

(b)  The  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 
3015; 


(c)  The  USDA  Oaiform 
A^inwtvativa  Requirements  ior  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  Cm  pert 
3016; 

(d)  The  Govemmentwide  Debarmeiit 
and  Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017,  as  amended;  and 

(e)  New  Restrictions  on  LoM^iBg.  7 
CFR  part  3018. 

Introduction  to  Program  DescripiMa 

CSRS  Contact:  Dr.  Wayne  K. 

Murphey;  Telephone:  (202)  401-4080. 

A  total  of  $1,231,478  will  be  available 
for  this  program  for  fiscal  year  1993. 
Grants  will  be  awarded  to  support  basic 
studies  in  areas  of  wood  science  and 
technology  that  complement  die 
research  being  conducAed  at  diree 
universities  which  are  currently 
receiving  special  grants.  Studies  in 
wood  machining  by  laser,  wood 
chemistry,  and  wo^  composites  are 
being  conducted  on  eastern  berdwoods 
at  Michigan  State  University.  The 
Oregon  State  University  program  is 
working  with  western  conifers  in 
harvesting  timber,  wooden  structure 
engineering,  wood  chemistry,  and  wood 
composites.  Tfrese  same  areas  of 
research  are  being  studied  at  Mississippi 
State  University  where  southern  pines 
are  the  species  of  focus.  Special 
emphasis  wHi  he  given  to  proposals 
deling  with  die  competitiveness  of 
northern  species.  Areas  of 
cximplemantary  xesearch  to  be 
supported  ase: 

Program  Aren 

1.0  Wood  Machining — Conduct 
practical  and  fundamental  research 
ccooraied  with  the  interface  of  the 
wood  cutting  tool  and  workpteos  as  well 
as  the  machine  that  controls  the  cutting 
tool.  Cutting  tool  design  involving 
cutting  tool  geometry,  cutting  tool 
materials,  and  cutting  tool  maintenance 
and  their  relationships  with  variables 
associated  with  wood  are  maijar  axeas  of 
emphasis. 

2.0  Species — Conduct  research 
leading  to  improved  production 
efficiencies  and  increased 
competitiveness  of  products  usii^ 
species  of  wood  primarily  growk^  is 
the  northeastern  United  States. 

How  to  Obtain  Application  Materials 

Copies  of  this  solicitation.  1he 
Application  Kit,  and  the  Admini^ntive 
Provisions  governing  this  program,  7 
CFR  part  3400,  may  be  obtained  ^ 
writing  to  the  addi^  or  calhng  dw 
telephone  number  below:  Proposal 
Services  Branch,  Awards  Management 


Division,  Office  of  &ants  and  Program 
Systems.  Cooperative  State  Research 
S^ice,  U.S.  Department  of  Agriculture, 
Room  303,  Aerospace  Center. 
Washington.  DC  20259-2200. 

Telephone:  (202)  401-5048. 

What  to  Submit 

Submit  one  original  and  nine 
unbound  copies  of  each  proposal 
securely  stapled  in  upper  left  comer. 

This  number  of  copies  is  necessary  to 
permit  thorough,  (wjective  peer 
evaluation  of  all  proposals  received 
before  funding  decisions  are  made. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  “Application 
f«  Funding.’*  One  copy  of  this  form, 
preferably  the  original,  must  contain  ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
Application  Kit.  It  should  be  noted  that 
the  September  1992  version  of  the 
Application  Kit  must  be  used,  as 
previous  versions  are  obsolete. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Format  for  Research  Grant  Proposals 

Members  of  review  committees  and 
the  stafi  expect  each  project  description 
to  be  complete.  The  administrative 
provisions  governing  the  Special 
Research  Grants  Program,  7  CFR  part 
3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  proposal  format  requirements 
are  in  addition  to  or  deviate  from  those 
contained  in  7  CFR  3400.4(c).  In 
accordance  with  7  CFR  3400.4(c),  to  the 
extent  that  any  of  the  following 
additional  requirements  are  inconsistent 
or  in  conflict  with  the  instructions  at  7 
CFR  3400.4(c),  the  provisions  of  this 
solicitation  shall  apply. 

Length  of  Proposal 

Grant  proposals  must  be  limited  to  15 
pages  (singled-spaced)  exclusive  of 
xeqncred  forms,  the  summary  of  progress 
for  any  prior  Wood  Utilization  Research 
grants,  bibliography,  vitae  of  the 
principal  investigator(s),  senior 
associate(s)  and  other  professional 
personnel,  and  the  N^A  statement 
with  its  supporting  documentation. 
Information  should  be  typed  on  one  side 
ofihe  page  only.  Reduction  by 
pbetneopying  or  other  means  for  the 
puipss**  of  meeting  the  15-page  limit  is 
not  permitted.  Attachment  of 
eppendicos  is  discouraged  and  should 
be  included  only  if  pertinent  to 
understanding  the  proposal.  Reviewers 
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are  not  required  to  read  beyrmd  die  15- 
page  maxmram  to  erahiate  die  proposal. 

Application  for  Fuadiag 

Attach  a  completed  and  signed 
“Application  fce  Funding, ”  Form 
CSRS-661.  to  the  froat  of  dw  proposal. 
The  Special  Research  Grants  Program 
should  be  indicated  in  Block  7»  aiid 
‘Wood  Utilization  Research”  should  be 
indicated  in  Block  8. 

Prior  Wood  Utilization  ^tetial  Research 
Grants. 

Investigators  and  co-investigators  who 
have  received  Special  Research  Grant 
awards  in  the  Wood  Utilization  area 
during  the  past  five  years  must  include 
a  brief  summary  of  progress  and  a  list 
of  publications  resulting  fiom  such 
grants. 

Budget  Form  CSRS-55 

A  copy  of  the  Form  CSRS-55,  along 
with  instructions  for  completing  it.  is 
included  in  the  Application  Kit. 
Applicants  should  note  the  special 
instructions  shown  below  when 
completing  Form  CSRS-55: 

Item  D.,  "Nonex{)endable 
Equipment.”  Requested  items  of 
equipment  must  be  itemized  (by 
description  and  cost)  on  a  separate  sheet 
of  paper  attached  to  Form  CSRS-55,  or 
in  the  body  of  the  proposal.  The  need 
for  all  requested  equipment  must  be 
fully  justified  in  the  proposal. 

Item  F.,  “Travel.”  The  typo  and  extent 
of  travel  and  its  relationship  to  project  - 
objectives  should  be  described  and 
justified. 

Item  I.,  “All  Other  Direct  Cost.” 
Subawards  are  to  be  shown  on  each 
budget  sheet  of  the  primary  budget. 
Subawardee  budgets  should  be  provided 
on  separate  forms  in  the  same  details. 

Item  K.,  “Indirect  Costs.”  The 
recovery  of  indirect  costs  under  this 
program  may  not  exceed  the  lesser  of 
the  grantee  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14%  of  total  Federal 
funds.  This  limitation  also  applies  to  the 
recovery  of  indirect  costs  under  any 
subawardee  or  subcontract  budget. 

Technology  Transfer 

Plans  for  the  transfer  of  new 
technology  should  be  expressed  as  a 
portion  of  each  research  proposal. 
Establishing  cooperative  relationships 
with  industrial  researdi  and 
development  programs,  conducting 
seminars  and  workshops,  and  defining 
graduate  education  an^ continuing 
education  programs  are  examples  of 
such  plans. 


Compfiance  wfik  the  Nafione! 
Enviromnental  Folicy  Act 

As  outlined  in  7  CFR  part  3407 
(CSRS's  implementing  regulations  of  the 
National  Environmental  Policy  Act  of 
1969  (NEP^I),  epaironaMPiUl  dMa  or 
docmnantatton  for  the  propoaed  project 
is  to  bo  provided  to  CSRS  to  coder  to 
assist  CSRS  in  canying  out  its 
responsibilities  un^  hffiPA.  The 
applicant  riwuld  review  the  folkiwing 
r^evant  categorical  exchisions  (taken 
from  7  CFR  3407.6(8)1  snd  determine 
whether  the  proposed  project  may  toll 
within  one  or  more  of  the  exclusions. 

(1)  Department  Agriculture 
Categorical  Exclusions  (7  CFR  Jb.3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  tonctions  of  programs,  such  as 
program  budget  proposals, 
disbursement,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSRS  Categorical  Exclusions 

Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  found 
to  have  limited  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short¬ 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 


tomiliar  chemicals  or  biological 
materials. 

(ii)  Routine  renovatioB,  r^iabtlitation, 
or  revita^zation  of  physical  todltties, 
including  the  acqiasilion  and 
installation  of  eqiripment,  where  sad) 
activity  is  Hmited  in  scope  and 
intensitT. 

In  oroer  for  CSRS  to  make  a 
detenninalion  legsrding  NEPA,  as  to 
whether  any  further  action  is  required 
(e.g.,  preperUion  of  an  environniMital 
assessment  (EA)  or  enTirmamental 
hnpact  statement  (EIS)),  pertinent 
information  regwr^ag  environmental 
aspects  of  the  propo^  project  is 
necessary;  dte^ore,  a  separate 
statement  must  be  included  in  the 
proposal  indicating  the  applicant’s 
determination  whether  or  not  the 
project  falls  within  one  or  more  of  the 
categorical  exclusions  listed  above.  This 
statement  must  include  the  reasons, 
with  appropriate  supporting 
documentation,  as  to  why  the  proposed 
project  falls  within  a  particular 
exclusion  or  exclusions.  If  the  proposed 
project  falls  within  one  or  more  of  the 
categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified.  The 
information  submitted  in  association 
with  NEPA  compliance  should  be 
identified  in  the  Table  of  Contents  as 
“NEPA  Considerations”  and  the 
narrative  statement  with  supporting 
documentation  should  be  placed  at  the 
back  of  the  proposal. 

Most  projects  will  not  need  further 
action  regarding  environmental 
considerations.  However.  CSRS  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  a  proposed 
project,  whether  or  not  it  falls  within 
the  categorical  exclusions,  should 
substantial  controversy  on 
environmental  grounds  exist  or  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  project  to  have  a  significant 
environmental  effect. 

Where  and  When  To  Submit 
Applications 

All  copies  of  a  proposal  must  be 
mailed  in  one  package.  Every  effort 
should  be  made  to  ensure  that  the 
proposal  contains  all  pertinent 
information  when  initially  submitted. 
Prior  to  mailing,  compare  your  proposal 
with  the  guidelines  contained  in  the 
Administrative  Provisions  that  govern 
the  Special  Research  Grants  Program,  7 
CFR  part  3400,  as  amended. 

To  TO  considered  for  funding  under 
the  Special  Research  Grants  Program, 
Wood  Utilization  Research,  during  fiscal 
year  1993,  each  completed  research 
application  must  be  postmarked  by 
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March  29, 1993,  if  submitted  by  regular 
mail  and  sent  to  the  following  addi^: 
Proposal  Services  Branch,  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  Room  303,  Aerospace 
Center,  Washington,  DC  20250-2200. 

Please  Note:  Hand  delivered  proposals  or 
those  delivered  by  overnight  express  service 
should  be  brought  (v  sent  to:  Proposal 
Services  Branch.  Awards  Management 
Division,  Office  of  Grants  and  Program 
Systems.  Ckioperative  State  Reseat  Service, 
U.S.  Department  of  Agriculture,  room  303, 
Aerospace  Center.  BOl  D  Street  SW.. 
Washington,  DC  20024.  Telephone:  (202) 

CAiSO 


Proposals  delivered  by  hand  or  by 
overnight  express  service  must  be 
receiv^  in  the  Proposal  Servieps 
Branch  by  close  of  business  on  March 
29, 1993. 

SUPPLEMENTARY  INFORMATION:  The 
Special  Research  Grants  Program  is 
listed  in  the  Catalog  of  Fedei^  Domestic 
Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 


Under  the  provisions  of  the 
Paperwork  R^uction  Act  of  1980  (44 
U.S.C  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  Na  0524-0022. 

Done  at  Washington.  DC.  this  12th  day  of 
February  1993. 

John  Patrick  Jordan, 

Administratpr,  Cooperative  State  Research 
Service. 

(FR  Doc.  93-4002  Filed  2-22-93;  8:45  am) 
aiujNo  cooc  Mie-as-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

agency:  United  States  Fire 
Administration,  FEMA. 

ACTKM:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
horn,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  hre  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  25. 1993. 
ADDRESSES:  Comments  on  the  master  list 
or  any  changes  to  the  master  list  are 
invited  and  may  be  addressed  to  the 
Rules  Docket  Clerk,  Federal -Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472,  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Maruskin,  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency, 
National  Emergency  Training  Center, 
16825  South  Seton  Avenue, 

Emmitsburg,  MD  21727,  (301)  447- 
1141. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  24, 
1992,  57  FR  55314,  and  published 
changes  on  December  23, 1992,  57  FR 
61234  and  February  2, 1993,  58  FR 
6856. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  ffom 
the  list. 

Each  update  contains  or  will  contain 
three  categories:  "Additions;” 
"Corrections/changes;”  and 
"Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions”  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  mm  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 


"Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions”  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents. 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows. 

Dated:  February  16, 1993. 

WilHam  C.  TidbaU, 

Acting  Director. 

Hotel  and  Motel  Fire  Safety  Act  National 
Master  List  February  12, 1993  Udpate 
ADDITIONS 
Arizona 

Sheraton  San  Marcos  Golf  Resort  ft  Conf 
Center,  1  San  Marcos  Place,  Chandler,  AZ 
85224,  (602)  963-6655 
Tucson  E^t  Hilton  Towers,  7600  E 
Broadway,  Tucson,  AZ  85710,  (602)  721- 
5600 

Holiday  Inn  Express,  831  W  Bill  Williams 
Avenue  Williams,  AZ  86046,  (602)  635- 
9000 

California 

29  Palms  Inn,  73950  Inn  Avenue,  29  Palms, 
CA  92277,  (619)  367-3505 
Best  Western  Cry^al  Suite  Hotel,  1752  S 
Clementine  Street,  Anaheim,  CA  92802 
(714)  535-7773 

Stardust  Motel,  666  E  Foothill  Blvd,  Azusa, 
CA  91702,  (818)  334-0251 
Oak  Inn,  889  Oak  Street,  Bakersfield,  CA 
93304,  (805)  324-9686 
Blythe  Super  8  Motel,  550  W  Donlon  Street, 
Blythe,  CA  92225,  (619)  922-8881  ' 
Townhouse  Lodge,  135  Main  Street,  Brawley, 
CA  92227,  (619)  344-5120 
The  Cain  House,  11  Main  Street,  Bridgeport, 
CA  93517,  (619)  932-7040 
Ramada  Inn,  21340  Devonshire  Street, 
Chatsworth,  CA  91311,  (818)  998-5289 
Deano’s  Motel,  3868  S  Sepulv^a  Blvd, 
Culver  City  CA  90230,  (310)  390-3511 
Dana  Point  Resort,  25135  Pari:  Lantern,  Dana 
Point,  CA  92629,  (714)  661-5000 
Radisson  Inn — Diamond  Bar,  21725  E 
Gateway  Drive,  Diamond  Bar,  CA  91765, 
(714)  860-5440 

Brunners  Motel,  215  N  Imperial  Avenue,  El 
Centro,  CA  92243,  (619)  352-6431 
Twentieth  Century  Motor  Lodge,  1345  B 
^Alosta  Avenue,  Glendora,  CA  91740,  (818) 
335-3348 

Hemet  Super  8  Motel,  3510  W  Florida, 
Hemet,  CA  92545,  (714)  658-2281 


Radisson  Hotel — La  Jolla,  3299  Holiday 
Court,  LA  Jolla.  CA  92037,  (800)  854-2900 
Townhouse  Motel,  44125  N  Sierra  Hwy, 
Lancaster,  CA  93534,  (805)  942-1195 
Bevonshire  Lodge  Motel,  7575  Beverly  Blvd, 
Los  Angeles,  CA  90036,  (213)  936-6154 
Chesterfield  Hotel  Deluxe,  10320  W  Olympic 
Blvd,  Los  Angeles,  CA  90064,  (310)  556- 
2777 

Blue  Heron.  1899  9th  Street,  Los  Osos,  CA 
93401,  (80S)  528-1493 
Economy  Motels  Of  America,  14684  Aloma 
Street,  Lost  Hills,  CA  93249,  (805)  797- 
2371 

Manteca  Inn,  150  Northwoods  Avenue, 
Manteca,  CA  95336,  (209)  239-1291 
Steele  Park  Resort,  Inc.,  1605  Steele  Canyon 
Road,  Napa.  CA  94558,  (707)  96G-2123 
Executive  Inn— Rmbarcadero  ^ve,  1755 
Embarcadero,  Oakland,  CA  94606,  (510) 
536-8633 

Days  Inn,  279  S  Main  Street,  Orange,  CA 
92668,  (714)  771-8704 
Quality  Inn  Pacific  Grove,  1111  Lighthouse 
Avenue,  Pacific  Grove,  CA  93950,  (408) 
646-8885 

Rosedale  Inn,  775  Asilomar  Blvd,  Pacific 
Grove,  CA  93950,  (408)  65S-1000 
Lantern  Motel,  5799  Wildwood  Lane, 
Paradise,  CA  95969,  (916)  877-5553 
Sheraton  Suites  Fairplex,  601  W  McKinley 
Avenue,  Pomona,  CA  91768,  (800)  722- 
4055 

Howard  Johnson  Lodge,  7432  Reseda  Blvd, 
Reseda,  CA  91335,  (818)  3440324 
Days  Inn  Riverside,  1510  University  Avenue, 
Riverside,  CA  92507,  (714)  788-8989 
Sheraton  Rosnnead  Hotel,  888  Montebello 
Blvd,  Rosemead,  CA  91770,  (213)  722- 
8800 

Executive  Inn.  2030  Arden  Way,  Sacramento, 
CA  95825,  (916)  929-5600 
Comfort  Inn,  144  Kern  Street  Salinas,  CA 
93905,  (408)  758-8850 
Hilton  San  Bernardino,  285  Hospitality  Lane, 
San  Bernardino,  CA  92408,  (714)  889-0133 
Best  Western  Seven  Seas,  411  Hotel  Circle  S, 
San  Diego,  CA  92108,  (619)  291-1300 
Comfort  Inn — Mission  Bay,  3747  Midway 
Drive,  San  Diego.  CA  92110,  (619)  225- 
1295 

Comfort  Suites,  Mission  Valley.  631  Camino 
Del  Rio  S.  San  Diego.  CA  92108,  (619)  294- 
3444 

Corinthian  Suites  Hotel,  1840  Fourth 
Avenue,  San  Diego,  CA  92101,  (619)  236- 
1600 

Dana  Inn  And  Marina,  1710  W  Mission  Bay 
Drive,  San  Diego.  CA  92109,  (800)  445- 
3339 

Days  Inn — Hotel  Qrcle,  543  Hotel  Circle  S, 
San  Diego,  CA  92108,  (800)  227-4743 
Humphrey's  Half  Moon  Inn,  2303  Shelter 
Island  Drive.  San  Diego,  CA  92106,  (619) 
224-3411 

Quality  Inn  Stadium,  5343  Adobe  Falls  Road, 
San  Diego,  CA  92120,  (619)  287-1911 
Ramada  Inn — Hotel  Circle,  2151  Hotel  Circle 
S.  San  Diego,  CA  92108,  (800)  532-4241 
The  Horton  Grand  Hotel,  311  Island  Avenue, 
San  Diego,  CA  92101,  (619)  544-1888 
Executive  Suites — Qty  Heights,  840  Post" 
Street,  San  Francisco,  CA  94133,  (415) 
567-6151 

Executive  Suites — ^Post  Street  Towers,  737 
Post  Street.  San  Francisco,  CA  94133,  (415) 
567-5151 
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Executive  Suites — St  Francis  Place,  One  St 
Francis  Place,  San  Francisco,  CA  94133, 
(415) 567-5151 

Homewood  Suites — San  Jose,  10  W  Trimble 
Road,  San  Jose,  CA  95131,  (408)  428-9900 
Holiday  Express,  350  Bayshore  Blvd,  San 
Mateo,  CA  94401,  (415)  344-6376 
Holiday  Inn,  330  Bayshore  Blvd,  San  Mateo, 
CA  94401,  (415)  344-3219 
Howard  Johnson  Lodge,  2700  Hotel  Terrace 
Drive,  Santa  Ana,  CA  92705,  (714)  432- 
8888 

Radisson  Suite  Hotel — Santa  Ana,  2720  Hotel 
Terrace  Drive,  Santa  Ana,  CA  92705,  (714) 
556-3838 

Santa  Barbara  Beach  Travelodge,  22  Castillo, 
Santa  Barbara,  CA  93101,  (805)  965-8527 
Sheraton  Santa  Barbara  Hotel  ft  Spa,  1111 B 
Cabrillo  Blvd,  Santa  Barbara,  CA  93103, 
(805)  963-0744 

Resthaven  Motel,  815  Grant  Street,  Santa 
Monica,  CA  90405,  (310)  452-3977 
Ramada  Inn — Solana  l^ach,  717  S  Hwy  101, 
Solana  Beach,  CA  92075,  (619)  792-8200 
El  Dorado  Hotel,  405  First  Street  W,  Sonoma, 
CA  95476,  (707)  996-3030 
Tahoe  Valley  Motel,  2241  Lake  Tahoe  Blvd, 
South  Lake  Tahoe,  CA  96150,  (916)  541- 
0353 

Lake  Of  The  Sky  Motmr  Inn,  955  N  Lake  Blvd, 
Tahoe  Qty,  CA  96145,  (916)  583-3305 
Holiday  Inn  Torrance  Gateway,  19800  S 
Vermont  Avenue,  Torrance,  CA  90502, 
(310) 781-9100 

Ramada  West  Hollywood,  8585  Santa  Monica 
Blvd,  West  Hollywood,  CA  90069,  (310) 
652-6400 

Howard  Johnson,  8620  Airport  Blvd, 
Westchester,  CA  90045,  (310)  645-7700 
Cross  Roads  West  Inn,  452  N  Humboldt 
Street,  Willows,  CA  95988,  (916)  934-7026 

Colorado 

Breckenridge  Hilton,  550  Village  Road, 
Breckenridge,  CO  80424,  (303)  453-4500 
Days  Inn  Port  Collins,  3625  E  Mulberry,  Fort 
Collins,  CO  80524,  (303)  221-5490 
Foothills  Executive  Lodging,  6565  W  Jewell 
Street  #4-B,  Lakewood,  CO  80232,  (303) 
936-3070 

Delaware 

nr  Sheraton  Suites — ^Wilmington.  422 
Delaware  Avenue,  Wilmington,  DE 19801, 
(302)  654-8300 

Florida 

Hojo  Inn,  1317  S  Orange  Blossom  Trail, 
Apopka,  FL  32703,  (407)  888-1010 
Boca  Raton  Marriott  At  Crocker  Center,  5150 
Town  Center  Circle,  Boca  Raton,  FL  33486, 
(407) 392-4600 

Courtyard  By  Muriott,  2000  NW  Executive 
Court,  Boca  Raton,  FL  33431,  (407)  241- 
7070 

Clearwater  Downtown  Travelodge,  711 
Cleveland  Street,  Qearwater,  FL  34615, 
(813) 446-913 

Courtymd  By  Marriott,  3131  Executive  Drive, 
Clearwater,  FL  34622,  (813)  572-8484 
Courtyard  By  Marriott,  St  Petersburg/ 
Clearwater,  3131  Executive  Drive, 
Qearwater,  FL  34622,  (813)  572-8484 
Raddisson  Suites — Sand  Key,  1201  Gulf 
Blvd,  Qearwater,  FL  34630,  (813)  586- 
1100 


St  Petersburg  Super  8  Motel,  13260  34th 
Street,  Clearwater,  FL  34622,  (813)  572- 
8881 

Sherton  Design  Center  Hotel,  1825  Griffin 
Road,  Dania,  FL  33004,  (305)  920-3500 
Days  Inn  South  Of  Majic  Kingdom,  2425 
Frontage  Road,  Davenport,  FL  33837,  (813) 
424-2596 

Howard  Johnson  Lodge,  5225  Us  27  N  At  I- 
4,  Davenport,  PL  33837,  (813)  424-2120 
Daytona  B^ch  Hilton  Resort,  2637  S  Atlantic 
Avenue,  Daytona,  FL  32118,  (904)  767- 
7350 

Daytona  Beach  Mariott,  100  N  Atlantic 
Avenue,  Daytona,  Beach  FL  32118,  (904) 

254- 8200 

Holiday  Inn  Oceanside,  905  S  Atlantic 
Avenue,  Daytona,  Beach  FL  32118,  (904) 

255- 5432 

Indigo  Lakes  Hilton  Golf  ft  Tennis  Resort, 

2620  Volusia  Avenue,  Daytona  Beach,  FL 
32114,  (904)  258-6333 
Indigo  Lakes  Hilton  Golf  ft  Tennis  Resort, 

2620  Volusia  Avenue,  Daytona  Beach,  FL 
32114,  (904)  258-6333 
Ramada  Breach  Resort,  4060  Galt  Ocean 
Drive,  Fort  Lauderdale,  FL  33308,  (305) 
565-6611 

Fort  Myers  Travelodge,  2038  W  First  Street, 
Fort  Myws,  FL  33901,  (813)  334-2284 
Ft  Lauderdale  Executive  Airport  Travelodge, 
1500  W  Commercial  Boulevard,  Ft 
Lauderdale,  FL  33309,  (305)  776-4222 
Ft  Lauderdale  Marriott  North,  6650  N 
Andrews  Avenue,  Ft  Lauderdale,  FL 
33309,  (305)  771-0440 
Holiday  Inn,  ^  Lauderdale,  999  N  Atlantic 
Blvd.  Ft  Uuderdale,  FL  33304,  (305)  563- 
5961 

Holiday  Inn  Ft  Myers,  US  41  S  (Airport), 
13051  Boll  Tower  Drive,  Ft  Myers,  FL 
33907,  (813)  482-2900 
Gainesville  Lodge,  413  University  Avenue, 
Gainesville,  FL  32601,  (904)  376-1224 
Fairfield  Inn  Gainesville,  6901  NW  4th  Blvd, 
Gainesville,  FL  32607,  (904)  332-8292 
Daytona  Beach/Holly  Hill  Travelodge,  749 
Ridgewood  Avenue,  Holly  Hill,  I^  32017, 
(904) 255-6511 

Courtyard  By  Marriott  Jacksonville/Mayo 
Qinc,  4600  San  Pablo  Road,  Jacksonville. 
FL  32224,  (904)  223-1700 
Doubletree  Club  Hotel,  4700  Salisbury  Road, 
Jacksonville,  FL  32256,  (904)  281-9700 
Holiday  Inn — ^Jax  Airport,  14670  Duval  Road, 
Jacksonville,  FL  32218,  (904)  741-4404 
Travelodge/Baymeadows,  8765  Baymeadows 
Road,  Jacksonville,  FL  32206,  (904)  731- 
7317 

Courtyard  By  Marriott  Jensen  Beach,  10978  S 
Ocean  Blvd,  Jensen  Beach,  FL  34957,  (407) 
228-1000 

Fairfield  Inn  By  Marriott  Key  West,  2400  N 
Roosevelt  Blvd,  Key  W,  FL  33040,  (305) 
296-5700 

Hyatt  Orlando,  6375  W  Irlo  Bronson  Mem 
Hwy,  Kissimmee,  FL,  34747,  (407)  398- 
1234 

Orlando/Kissimmm  Hilton  Inn  Gateway, 
7470  W  192,  Kissimmee,  FL  34747,  (407) 
396-4400 

Howard  Johnson  Resort  Hotel,  1805  Hotel 
Plaza  Blvd,  Lake  Buena  Vista,  FL  32830, 
(407)  828-8888 

Travelodge  Hotel/Walt  Disney  World  Village. 
2000  Hotel  Plaza  Blvd,  Lake  Buena  Vista, 
FL  32830,  (407)  828-2424 


Holiday  Inn,  Lake  Qty,  PO  BOX.  1239  US 
Hwy  90  W 1-75,  Lake  City,  FL  32055,  (904) 
752-3901 

Sheraton  Inn  ft  Conference  Center,  4141  S 
Florida  Avenue,  Lakeland,  FL  33813,  (813) 
647—3000 

Holiday  Inn  Madeira  Beach,  15208  Gulf  Blvd, 
Madeira  Beach,  PL  33708,  (813)  392-2275 
Courtyard  By  Marriott/MeIlx>ume,  2101 W 
New  Haven,  Melbourne,  FL  32904,  (407) 
724-6400 

Fairfield  Inn  By  Marriott  Miami  West,  3959 
NW  79th  Avenue,  Miami,  FL  33166,  (305) 
599-5200 

Grand  Bay  Hotel.  2669  S  Bayshore  Drive, 
Miami.  FL  33133,  (305)  858-9600 
Hyatt  Regency  Miami,  400  SE  2  Avenue, 
Miami,  PL  33131,  (305)  358-1234 
Miami  Airport  Marriott,  1201  NW  Lejeune 
Road.  Miami,  FL  33126,  (305)  649-5000 
Howard  Johnson  Lodge,  221  Ninth  Street,  S. 

Naples,  FL  33940,  (813)  262-6181 
Oceania  Suite  Hotel,  421  S  Atlantic  Avenue. 
New  Smyrna  Beach,  PL  32169,  (800)  874- 
1931 

North  Redington  Beach  Hilton  Resort,  17120 
Gulf  Blvd,  North  Redington,  FL  33708, 

(813) 391-4000 

North  Redington  Beach  Hilton  Resort,  17120 
Gulf  Blvd,  North  Redington  Bch.,  FL 
33708,  (813)  391-4000 
Ocala  South  Travelodge,  1626  SW  Pine 
Avenue,  Ocala,  FL  32670.  (904)  622-4121 
Courtyard  By  Marriott,  7155  N  Frontage 
Road,  Orlando,  PL  32812,  (407)  240-7200 
Howard  Johnson  International  Drive,  8020 
International  Drive,  Orlando,  FL  32819, 
(407) 351-1730 

Howard  Johnson  Park  Square  Inn  ft  Suites. 
8501  F^lm  Parkway,  Orlando,  FL  32836, 
(407) 239-6900 

Ramada  Hotel  Resort,  7400  International 
Drive.  Orlando,  FL  32819,  (407)  351-4600 
TravelodM  Orlando  Centroplex,  409  N 
Magnolia  Avenue.  Orlando,  FL  32801, 

(407) 423-1671 

Holiday  Inn  Palm  Bay,  1881  Palm  Bay  Road, 
NE.  Palm  Bay,  FL  32905,  (407)  723-8181 
La  Brisa  Inn,  9424  Front  Beach  Road,  Panama 
Qty.  FL  32407,  (904)  871-2345 
La  Brisa  Iim,  5711  E  Hvry  98,  Panama  City, 

FL  32404,  (904)  871-2345 
Courtyard  By  Marriott  Ft  Lauderdale 
Plantatn,  7780  SW  6th  Street.  Plantation, 
FL  33324,  (305)  475-1100 
Hyatt  Sarasota,  1000  Blvd  Of  The  Arts, 
Sarasota  FL  32436,  (813)  366-9000 
Sarasota  Thrifilodge,  270  N  Tamiami  Trail, 
Sarasota.  PL  32436,  (813)  393-0414 
Holiday  Inn,  St  Augustine  Beach,  3250  Aia 
S,  St  Augustine,  FL  32804,  (904)  471-2555 
Courtyard  By  Marriott,  1018  Apalachee 
Parkway.  Tallahassee,  FL  32301,  (904) 
222-8822 

Days  Inn  Downtown,  7221  Apalachee 
Parkway.  Tallahassee,  FL  32301,  (904) 
224-2181 

Holiday  Inn  Northwest,  2714  Graves  Road. 

Tallahassee,  FL  32303,  (904)  562-2000 
Tallahassee  Travleodge,  691  W  Tennessee 
Street.  TalUhassee,  FL  32304,  (904)  222- 
8161 

Hyatt  Regency  Tampa,  211  N  Tampa  Street 
Tampa.  FL  33603,  (813)  225-1234 
Residence  Iim  By  Marriott,  3705  N  Rocky 
Point  Drive,  Tampa.  FL  33607,  (813)  281- 
5677 
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Sboney't  Inn,  8602  Monis  Brkigs  Road, 
Tampa.  FL  33617,  (813)  085-8525 
Howard  Johnson  Lodge,  1725  Us  1.  Veto 
Beach.  FL  32060,  (407)  562-5171 

Georgia 

Jameson  bm  Americus,  1605  Cordele  Hwy, 
Americus,  GA  31700,  (012)  024-2726 
Atlanta  Druid  Hills  #130, 1960  N  Druid  Hills 
Road.  Atlanta,  GA  30329,  (404)  321-1653 
Atlanta  Penta  Hotel,  590  West  Peachtree 
Street.  NW,  Atlanta.  GA  30308,  (404)  881- 
6000 

Atlanta,  Six  Flags  #123, 4265  SW  Shirley 
Drive.  Atlanta.  GA  30336,  (404)  696-4391 
Beverly  Hills  fau^  65  Sheridan  Drive  ME, 
Atlanta.  GA  30305,  (404)  233-8520 
Biltmore  Suites,  30  5th  Sbeet.  Atlanta,  GA 
30308,  (404)  874-0824 
Castlegate  Hotel  ft  Oonlerenca  Center.  1750 
Cormnerce  Drive,  NW,  Atlanta,  GA  30318, 
(404) 351-6100 

Comfort  Inn  Hotel  Downtown,  101 
International  Blvd,  Atlanta,  GA  30303, 

(404)  524-5555 

Days  Inn  Lenox,  3377  Peachtree  Road, 

Atlanta.  GA  30326,  (404)  264-1111 
French  Quarter  Suites  Hotel.  2780  Whitley 
Road  NW.  Atlanta,  GA  30339,  (404)  980- 
1900 

Hawthorn  Suites  Hotel.  1500  Parkwood 
Circle,  Atlanta,  GA  30339,  (404)  952-9595 
Holiday  Inn  Howell  Mill.  1810  Howel  Mill 
Road.  Atlanta,  GA  30318,  (404)  351-3831 
Holiday  Inn  Crowne  Plasa  Rindnia,  4355 
Ashford  Dunwoody.  Atlanta,  GA  30346, 
(404)  395-7700 

Lenox  Inn  Buckhead,  3387  Lenox  Road, 
Atlanta.  GA  30326,  (404)  261-5500 
Oakwood  House  Bed  ft  Breakfost,  951 
Bdgewood  Avenue  NE,  Atlanta,  GA  30307, 
(404)  521-9320 

Ritz  Carlton  Buckhead,  3434  Peachtree  Road 
NE.  Atlanta,  GA  ^26.  (404)  237-2700 
Shellmont  Bed  ft  Breakfost  Lodge.  821 
Piedmont  Avenue  NE,  Atlanta,  CA  30308, 
(404) 872-9290 

Sheratm  Colony  Square  Hotel,  188 
Fourteenth  Sheet  NE,  Atlanta,  GA  30361, 
(404) 892-6000 

Sheratra  Suites  Cumberland,  2844  Ccfob 
Parkway,  Atlanta,  GA  30339,  (404)  955- 
3900 

StouBer  Waverly  Hotel,  2450  Galleria 
Parkway.  Atlanta,  GA  30339,  (404)  953- 
4500 

Swiss  ’O'  Tell  Atlanta,  3391  Peachtree  Road 
NE,  Atlanto,  GA  30326,  (404)  265-6431 
Travelodge  Atlanta  Downtown,  311 
Courtland  St  NW.  Atlanta.  GA  30303,  (404) 
659-4545 

Partridge  Inn,  2110  Walton  Way,  Augusta. 

GA  30904,  (706)  737-8888 
Wheeler  Village  Inn — Days  Inn  Augusta. 

3654  Wheeler  Road.  Augusta,  GA  30909, 
(706) 868-8610 

Hampton  hm  Brunswick,  112  Tourist  Drive, 
Brunswick.  GA  31520.  (912)  261-0002 
Jameson  Inn  Calhoun,  189  Jameson  Street  SE, 
Calhoun.  GA  30701,  (706)  629-8133 
Red  Top  Mountain  State  Park  Lodge,  653  Red 
Top  Mountain  Road.  Cartersville,  GA 
30120,  (404)  975-0055 
Stonebrook  Inn,  PO  Box  341,  Kwy  441, 
Clayton.  GA  30525,  (706)  782-2214 
Atlanta  Airport  #096, 2471  Old  National 
Parkway,  College  Park,  GA  (404)  761-9701 


Days  Inn,  4601  Best  Road,  College  Park,  GA 
30337,  (404)  761-6500 
Embassy  Suites  Hotel  Atlana  Airport,  4700 
Southport  Road,  College  Park.  GA  30337, 
(404)  767-1988 

Hyatt  Atlanta  Airport,  1900  Sullivan  Road, 
College  Path,  GA  30337,  (404)  991-1234 
Super  8  Motel  Atlanta  Georgia,  2010  Sullivan 
Road,  College  Park.  GA  30337,  (404)  991- 
8985 

Comfort  Inn,  1363  Klondike  Road,  Ccmyers, 
GA  30207,  (404)  760-0300 
Holiday  Inn  Conyers,  1351  Dogwood  Drive, 
Conyers.  GA  30207,  (404)  483-3220 
Best  Western  White  Columns  Inn  Covington, 
10130  Alcovy  Road,  Covington,  GA  30209, 
(404)  786-5800 

Jameson  Inn  Covington,  10225  Hwy  142  N, 
Covington,  GA  30209,  (706)  784-1849 
Hampton  Inn  Dalton,  Ifioo  Mvkat  Street. 

Dalton,  GA  30720,  (706)  226-4333 
Holiday  Inn  1-20  East,  4300  Snapfinger 
Woods  Way,  Decatur.  GA  30032,  (404) 
981-5670 

Super  8  Motel  Douglas,  1610  S  Peterson 
Avenue,  Douglas,  GA  31533,  (912)  384- 
0886 

Jameson  Inn  Eastman,  103  Pine  Ridge  Road, 
Eastman,  GA  31023,  (912)  374-7925 
Jameson  Inn  Greensboro,  2252  S  Main  Street, 
Greensboro.  GA  30642  (706)  453-9135 
Jameson  inn  Hartwell,  941  Anderson  Hwy, 
Hartwell.  GA  30643,  (706)  376-7298 
Jekyll  Island  (Hub  Hotel,  371  Riverview 
Drive.  Jekyll  Island,  GA  31527,  (912)  635- 
2600 

Jameson  Inn  Jesup,  205  N  Hwy  301,  Jesup, 

GA  31545,  (912)  427-6800 
Red  Roof  Inn,  520  Roberts  Court,  Kennesaw, 
GA  30144,  (404)  429-0323 
Red  Roof  Inn  Atlanta  (Town  Center  Mall) 
#179,  520  Roberts  cinirt  NW.  Kennesaw, 
GA  30144,  (404)  429-0323 
Super  8  Motel  Kingsland.  1-98  Hwy  40  Exit 
2.  Kingsland.  GA  31548.  (912)  729-6888 
Lake  Lanier  Island  Hilton  Resort.  7000 
Holiday  Road,  Lake  Lanier  Island,  GA 
30518,  (404)  945-8787 
Stouffor  nneisle  Resort,  9(Xn  Holiday  Road, 
Lake  Lanier  Island.  GA  30518,  (404)  945- 
8921 

Days  Inn  Lakepark,  4913  Timber  Drive,  Lake 
Park,  GA  31636,  (912)  559-0229 
Travelodge  Lake  Park,  107  Timber  Drive, 

Lake  Park,  GA  31636,  (912)  559-0110 
Days  Inn  Madison.  2001  Eatonton  Hwy, 
Madison.  GA  30650,  (706)  342-1839 
Comfort  Inn  Marietta,  30(X)  NW  Parkway, 
Marietta.  GA  30067,  (404)  952-3000 
Hyatt  Regency  Suites  Perimeter,  2999  Windy 
Hill  Road,  Marietta.  GA  30067,  (404)  956- 
1234 

Jameson  Inn  Milledgeville,  2551  N  Columbia 
Street,  Milledgeville,  GA  31061,  (912)  453- 
8471 

Atlanta  South  4114, 1348  Southlane  Plan 
Drive.  Morrow.  GA  30260,  (404)  968-1483 
Red  Roof  Inn  #166,  5171  Indian  Trail 
Industrial,  Norcroes,  GA  30071,  (404)  448- 

8944 

Villa  South  Motor  Inn  P.O.  857,  725  S  Harris 
Street.  Sandersville,  GA  31082,  (912)  552- 
1234 

Budget  Inn  Savannah,  3702  Ogeechee  Road, 
Savannah,  GA  31405,  (912)  233-3633 
Budgetel  Inn,  8484  Abenxrm  Street, 
Savannah.  GA  31406.  (912)  927-7660 


Planters  Inn,  29  Aberoom  Street,  Savannah. 

GA  31401,  (912)  232-5678 
Atlanta  North  #088,  2200  Corporate  Plaza, 
Smyra,  GA  30080,  (404)  952-6066 
Jamesra  Inn  Statesboro,  1  Jameson  Avenue, 
Statesboro.  GA  30458,  (912)  681-7900 
Jameson  Inn  'Thomaslon,  1010  Hwy  10  N, 
Thomaston,  GA  30286,  (706)  648-2232 
Evaxu  House  Bed  ft  Breakfast,  725  S  Hansell 
Street.  Thomasville,  GA  31702,  (912)  226- 
1343 

Best  Western  White  Columns  Inn,  1890 
Washington  Road,  Thmnson.  CA  30824, 
(706) 595-8000 

Atlanta  Tucker  #177,  2810  Lawrenoeville 
Hwy,  Tucker.  GA  30084,  (404)  408-1311 
Econolodge  Union  Qty.  7410  Oakley  Road, 
Union  (Hty,  GA  30291,  (404)  964-9999 
Clubhouse  Inn,  1800  Clubhouse  Drive, 
Valdosta,  GA  31601,  (912)  247-7755 
Shoney's  Inn  Valdost,  1828  W  Hill  Avenue, 
Valdosta,  GA  31601,  (912)  244-7711 
Ramada  Inn  Warner  Rtfoins,  2725  Watson 
Blvd,  Warner  Robins,  GA  31093,  (912) 
953-3000 

Jameson  Inn  Washington,  115  Ann  Denard 
Drive,  Washington,  GA  30673,  (706)  678- 
7925 

Holiday  Inn  Waycross,  1725  Memorial  Drive, 
Waycross,  GA  31501,  (912)  283-4490 
Pinecrest  Motel,  1701  Memc^al  Drive, 
Waycross,  GA  31501,  (912)  283-3580 
Jameson  Inn  Winder,  405  S  Broad  Street, 
Winder,  GA  30680,  (404)  867-1880 

lewa 

Ramada  Inn,  1522  Lincoln  Way,  Clinton,  !A 
52732,  (319)  243-8841 
Fairfield  Inn  By  Marriott  Des  Moines.  1600 
NW  114th  Street.  Qive,  lA  50325,  (515) 
226-1600 

Fairfield  Inn  By  Marriott  Davenport,  3206 
East  Kimberly  Ro&d,  Davenport,  lA  52807, 
(319) 355-2264 

Fairfield  Inn  By  Marriott  Sioux  Qty,  4716 
Southern  Hills  Drive,  Sioux  Qty,  lA  51106, 
(712)  276-5600 

Sioux  Qty  Hilton  Hotel,  707  4th  Street,  Skmx 
Qty,  LA  51101,  (712)  277-4101 

Illinois 

Days  Inn — Areola,  640  E  Springfield  Road, 
Areola,  IL  61910,  (217)  268-3031 
Red  Roof  Inn — Arlington  Heights,  22  W 
Algonquin  Rood,  Ariingtrm  Heights,  IL 
60005,  (708)  228-6650 
Belleville  Motel,  931  S  Belt  W.  Belleville,  IL 
62221,  (618)  233-4551 
Trails  End  Motel,  600  Water  Street,  Cahokia, 
IL  62206,  (618)  337-2010 
Best  Inns  Of  America,  1345  E  Main, 
Carbondale,  IL  62901,  (618)  529-4801 
Heritage  Motel,  1209  W  Main  Street. 

Carbondale,  IL  62901,  (618)  457-4142 
Super  8  Motel — Champaign,  202  Meiketview 
Drive,  Champaign,  IL  61820,  (217)  359- 
2388 

The  Stouffar  Riviare  HoteL  1  W  Watker 
Drive,  Chicago,  IL  60601,  (312)  372-7200 
Plaza  Motel,  3030  S  Qoero,  Qcero,  IL  60650, 
(708)656-0300 

Best  Western  Heritage  Inn,  2003  Mall  Road, 
Collinsville.  IL  62234,  (618)  346-6660 
Ho  Jo  Inn,  301  N  Bhiff,  Collinsville,  IL  62234, 
(618) 345-1530 

Holiday  Inn — Country  Side,  6201  Joliet  Road, 
Countryside.  IL  60525,  (708)  354-5200 
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Candlelite  Motel,  3626  N  Vermilion  Street, 
Danville,  IL  61832,  (217)  442-1988 
Super  8  Motel — Danville,  327  Lynch, 

Danville,  IL  61832,  (217)  443-4499 
Best  Western  Shelton  Motor  Inn,  450  E 
Pershing  Road,  Decatur,  IL  62526,  (217) 
877-7255 

Red  Roof  Inn — Downers  Grove,  1113 
Butterfield  Road,  Downers  Grove,  IL  60615, 
(706)  963-4205 

Gabriel  Motel,  600  N  State  Street,  Preeburg, 

IL  62243,  (618)  539-5586 
Motel  6— Galesburg,  1487  N  Henderson, 
Galesburg,  IL  61401,  (309)  344-2401 
Chain  Of  Rocks  Motel,  3228  Chain  Of  Rocks 
Motel,  Granite  Qty,  IL  62040,  (618)  931- 
6600 

Land  Of  Lincoln  Motel,  3220  W  Chain  Of 
Rocks  Road,  Granite  City,  IL  62040,  (618) 
931-1414 

Cardinal  Inn,  Rt.  40  &  143,  Highland,  IL 
62249,  (618)  654-4433 
Red  Roof  Inn  #199 — Hoffiman  Estates,  2500 
Hassell  Road,  Hofhnan  Estates,  IL  60195, 
(708) 885-7877 

Lincoln  Motel,  918  Woodlawn,  Lincoln,  IL 
62656,  (217)  732-2154 
Lincoln  Motel,  Box  14A,  Rr  3,  Marshall,  IL 
62441,  (217)  826-2941 
Budget  Inn,  S  Rt  445,  Mattoon,  IL  61938, 

(217) 235-4011 

U.  S.  Grant  Motel  Ltd.  Ptshp.,  1313  Lakeland 
Blvd,  Mattoon,  IL  61938,  (217)  235-5695 
Skyline  Motel,  8136  Joliet  Road,  Me  Cook,  IL 
60525,  (708)  447-3566 
Metroplis  Inn,  Rt.3  Box  668,  Exit  37  Us  45 
a  1-24,  Metropolis,  IL  62960,  (618)  524- 
3723 

Super  8  Motel — Mokena,  9485  W  191st 
Street,  Mokena,  IL  60448,  (708)  479-7808 
Fairfield  Inn — Moline,  2705  48th  Avenue, 
Moline,  IL  61265,  (309)  762-9083 
Davis  Motel,  Rt.  1,  Hwy  Us  36,  Newman,  IL 
61942,  (217)  837-2641 
Red  Roof  Inn — Northbrook,  340  Waukegan 
Road,  Northbrook,  IL  60062,  (708)  205- 
1755 

Tiara  Manor,  403  W  Court,  Paris,  IL  61944, 
(217) 465-1865 

Days  Inn — Peoria,  2726  W  Lake,  Peoria,  IL 
61615,  (309)  688-7000 
Ho  Jo  Inn,  202  NE  Washington  Street,  Peoria, 
IL  61602,  (309)  676-8961 
The  Kauhnann  House,  1641  Hampshire, 
Quincy,  IL  62301,  (217)  223-2502 
Super  8 — Rantoul,  207  S  Murray,  Rantoul,  IL 
61866,  (217)  893-8688 
Ramada  Inn — Rock  Falls,  2105  S  1st  Avenue, 
Rock  Falls,  IL  61071,  (815)  626-5500 
Super  8  Motel — ^Rock  Falls,  2100  1st  Avenue, 
Rock  Falls,  IL  61071,  (815)  626-8800 
Holiday  Inn — Rolling  Meadow,  3405 
Algonquin  Road,  Rolling  Meadows,  IL 
60008,  (708)  259-5000 
Motel  6— Springfield,  3125  Wide  Track 
Drive,  Sprin^eld,  IL  62703,  (217)  789- 
1063 

Red  Roof  Inn — Springfield,  3200  Singer 
Avenue,  Sprin^eld,  IL  62703,  (217)  753- 
4302 

Rend  Lake  Resort,  Box  73B,  Rt.  1, 
Whittington,  IL  62897,  (618)  629-2211 

Indiana 

Oak  Meadow  Lodge,  11503  Browning, 
Evansville,  IN  47711,  (812)  867-6431 


Ramada  Inn,  4101  Us  41  N,  Evansville,  IN 
47711,  (812)  424-6400 
Fort  Wayne  Hilton,  1020  S  Calhoun,  Port 
Wayne,  IN  46802,  (219)  420-1100 
Hilton  Indianapolis,  31  W  Ohio  Street, 
Indianapolis,  IN  46204,  (317)  63S-2000 
Red  Roof  Inn,  5221  Victory  Drive, 

Indianapolis,  IN  46203,  (317)  788-9551 
Carlton  L^ge  Merrillville,  78^  Rhode 
Island  Avenue,  Merrillville,  IN  48410, 

(219)  756-1600 

Terre  Haute  Travelodge,  530  S  3rd  Street, 

Terre  Haute,  IN  47807,  (812)  232-7075 

Kansas 

Wichita  East,  549  S  Rock  Road,  Wichita,  KS 
67207,  (316)  686-7131 

Kentucky 

Roadway  Inn  ft  Motel,  656  E  Dixie, 
Elizabethtown,  KY  42701 

Louisiana 

Lafeyfttte  Hilton  ft  Towers,  1521  W  Pinhook 
Road,  Lafoyette,  LA  70505  (318)  235-6111 
Red  Roof  Inn  #163,  7296  Greenwood  Road, 
Shreveport,  LA  71119,  (318)  938-5342 

Massachussettx 

Hyatt  Regency  Cambridge,  575  Memorial 
Drive,  Cambridge,  MA  02139,  (617)  492- 
1234 

Maryland 

Days  Inn,  6700  Security  Blvd,  Baltimore,  MD 
21207,  (410)  281-1800 

Comfort  Inn  Hotel  ft  Conference  Center,  4500 
Crain  Hwy,  Bowie,  MD  20718,  (301)  464- 
2200 

Econo  Lodge  Gateway,  4502  Crain  Hwy, 
Bowie,  MD  20718,  (301)  464-200 
Ramada  Inn— Camp  Spring,  5151  Allentown 
Road,  Camp  Spring,  MD  20746,  (301)  899- 
7700 

ComfiHt  Inn — Qinton,  7979  Malcolm  Road, 
Qinton,  MD  20735,  (301)  856-5200 
Rodeway  Inn,  9624  Baltimore  Avenue, 
College  Park,  MD  20740,  (301)  474-2797 
Columbia  Hilton,  5485  Twin  Knolls  Road, 
Columbia,  MD  21045,  (410)  997-1060 
Comfort  Inn,  6205  Annapolis  Road,  Landover 
Hills,  MD  (301)  322-6000 
Comfort  Suites,  14402  Laurel  Avenue,  Laurel, 
MD  20707,  (301)  206-7600 
Quality  Inn,  825  Ocean  Hwy,  Pocomoke,  MD 
21851,  (410)  957-1300 

Michigan 

Ann  Arbor  Hilton  Inn,  610  Hilton  Blvd,  Ann 
Arbor,  MI  48108,  (313)  761-7800 
Hilton  Suites,  2300  Featherstone,  Auburn 
Hills,  MI  48326,  (313)  334-2222 
Red  Roof  Inn — Detroit  Airport,  45501  N 
Expwy  Service  Drive,  Belleville,  MI 
48111,(313)  697-2244 
Red  Roof  Inn,  24300  Sinacola  Court, 
Farmington  Hills,  MI  31347-8860,  (313) 
478-8640 

Ramada  Inn,  30375  Plymouth  Road,  Livonia, 
MI  48150,  (313)  261-6800 
Red  Roof  Iim,  32511  Concmd,  Madison 
Heights,  MI  48071,  (313)  583-4700 
Red  Roof  Inn,  39700  Ann  Arbor  Road, 
Plymouth,  MI  48170,  (313)  459-3300 
Red  Roof  Inn,  31800  Little  Mack,  Roseville, 
MI  48066,  (313)  296-0310 
Red  Roof  Inn,  27660  Northwestern  Hwy, 
Southfield,  MI  48034,  (313)  353-7200 


Red  Roof  Inn — Taylor,  21230  Eureka  Road, 
Taylor,  Ml  48180,  (313)  374-1150 
Red  Roof  Inn,  26300  Dequindre  Road, 

Warren,  MI  48091,  (313)  573-4300 

Minnaaota 

Holiday  Iim  Bloomington  Central,  1201  W 
94th  Street,  Bloomington,  MN  55431,  (612) 
884-8211 

Holiday  Inn,  2115  S  6th  Street,  Brainerd,  MN 
56401,  (218)  829-1441 
Holiday  I^  Miimeapolis  North,  2200 
Freeway  Blvd,  Brooklyn  Center,  MN  55430, 
(612)  566-8000 

Holiday  Inn  Duluth,  200  W  1st  Street, 

Duluth,  MN  (218)  722-1202 
Holiday  Inn  Miimeapolis  Airport,  2700  Pilot 
Knob  Road,  Eagan,  MN  55121,  (612)  454- 

3434 

Holiday  Iim  Of  International  Falls,  1810  Hwy 
11  ft  71,  International  Palls,  MN  56649, 
(218) 283-4451 

Radisson  Hotel  Metrodome,  615  Washington 
Avenue  SE,  Minneapolis,  MN  55414,  (612) 
379-8888 

Holiday  Inn  NewJJlm,  2101  S  Broadway, 
New  Ulm,  MN  56073,  (507)  359-2941 
Holiday  Iim  Winona,  956  Mankato  Avenue, 
Winona,  MN  55987,  (507)  454-4390 
Red  Roof  Inn,  1806  Woixldale  Drive, 
Woodbury.  MN  55125,  (612)  738-7110 

Missouri 

Ben  Franklin  Motel,  4645  N  Linabergh, 
Bridgeton,  MO  (314)  731-1010 
Days  Inn  Hotel  And  Conference  Center,  1900 
1-70  Drive  SW.  Columbia,  MO  65203,  (314) 
445-8511 

Ramada  Columbia,  1100  Vandiver  Drive, 
Columbia,  MO  65202,  (314)  449-0051 
Red  Roof  Inn,  307  Dum  Road,  Florissant,  MO 
63031,  (314)  831-7900 
Howard  Johnson,  4200  S  Noland  Road, 
Independence,  MO  64055,  (816)  373-8856 
Motel  6  1168, 808  Stadium  Drive,  Jefferson 
aty,  MO,  (314)  634-2848 
Days  Inn  Of  Joplin,  3500  Rangeline,  Joplin. 

MO  648044431,  (417)  623-0100 
Best  Western  Country  Inn — K  C I  Airport, 
11900  Plaza  Circle,  Kansas  City,  MO 
64153,  (816)  464-2002 
Best  Western  Country  Inn — North,  2633  NE 
43rd  Street,  Kansas  Qty,  MO  64117,  (816) 
459-7222 

Best  Western  Country  Inn — Worlds  Of  Fun, 
7100  NE  Parvin  Road,  Kansas  Qty,  MO 
64117.  (816)  453-3355 
Econolodge,  11300  NW  Prairie  View  Road, 
Kansas  Qty.  MO  64153,  (816)  464-5082 
Quality  Inn,  1600  NE  Parvin  Road.  Kansas 
Qty,  MO  64116,  (816)  453-5210 
Village  Inn  Budget  Host,  1304  S  Baltimore. 

Kirksville.  MO  63501,  (816)  665-3722 
Rainbow  Motel,  308  5th  Street,  Monroe  Qty, 
MO  63456,  (314)  735-4526 
Days  Inn  N.  Kansas  Qty,  2232  Taney  Street, 
Nmth  Kansas  Qty,  MO  64116,  (816)  421- 
6000 

Lake  Hills  Motel,  Old  65  Loop  Off  New  65. 

S.  Warsaw.  MO  65355,  (816)  438-5191 
Best  Inns  Of  America,  2355  N  Glenstone, 
Springfield.  MO  65803,  (417)  866-6776 
Red  Roof  Inn  #175,  2655  N  Glenstone, 
Springfield.  MO  65803,  (417)  831-2100 
Congress  Airport  Inn,  3433  N  Undbergh 
Blvd.  St.  Ann.  MO  63074,  (314)  739-5100 
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Comfort  Inn.  2750  Plan  Way  Drive,  St. 

Charles.  MO  63303.  (314)  949-8700 
B<ist  Western  Inn  At  The  Park,  4630  Lindell 
Blvd,  St.  Louis,  MO.  (314)  367-7500 
Clarion  Hotel — St.  Louis,  200  S  Fourth  Street, 
St.  Louis.  MO  63102,  (314)  241-9500 
Courtyard  By  Marriott,  11886  Weetline 
Industrial  Dr.  St.  LouU,  KK)  63146,  (314) 
997-1200 

Holiday  Inn  Riverfront,  200  N  4th  Street,  St. 

Louis.  MO  63102,  (314)  621-8200 
Holiday  Inn  Westport,  1973  Cnigshire,  St. 

Louis.  MO  63146,  (314)  434-0100 
Oak  Grove  Inn,  6602  S  Lindber^,  St.  Louis, 
MO  63123,  (314)  894-9449 
Red  Roof  Inn  (Hampton),  5623  Wilson 
Avenue,  St.  Louis,  MO  63110,  (314)  645- 
0101 

Red  Roof  Inn,  Westport,  11837  Lackland 
Road,  St.  Louis,  MO  63146,  (314)  991-4900 
Holiday  Inn  St.  P^rs  St.  Ch^es,  PO  Box 
310,  221  S  Outer  Road,  St.  Peters,  MO 
63376,  (314)  926-1500 

N'orth  Carolina 

;  >avs  Inrr — Blowing  Rock,  HWY  321  BYP, 
Blowing  Rock,  NC  28605,  (704)  295-4422 
’  i’.lton  At  University  Place,  M29 )  M  Keynes, 
Charlotte,  NC  28262,  (704)  547-7444 
Rod  Roof  Inn,  5623  Chapel  Hill  Blvd., 
Durham,  NC  27707,  (919)  489-9421 
Holiday  Inn — Henderson,  1-85  &  Parham 
Road,  Henderson,  NC  27536,  (919)  492- 
1126 

H(jliday  Inn — Lumberton,  5201  Fayetteville 
Road,  Lumberton.  NC  28358,  (919)  671- 
1166 

Econo  Lodge,  100  Terrace  Street,  Murphy. 

NC  28906,  (704)  837-6880 
Holiday  Inn  Raleigh  Durcham  Airport,  PO 
Box  138161—40  Exit  282  At  Page  Road, 
Research  Triangle,  NC  277093816,  (919) 
941-6000 

Rutherford  Inn,  210  Reservation  Drive, 
Spindale,  NC  28160,  (704)  286-3681 
The  Country  Squire  Vintage  Inn,  RT  2 
Boxl30R,  Warsaw.  NC  28398,  (919)  296- 
1727 

Hampton — ^Wilson,  1801  S  Tarboro  Street, 
Wilson,  NC  27893,  (919)  243-3171 

Nebraska 

New  World  Inn.  Hwy  30  8  81  S,  Odumbus, 
NE  88601,  (640)  266-41492 

New  Jersey 

Sheraton  Fairfield,  690  Route  46  E  Fairfield, 
N)  07004,  (201)  227-9200 
Hyatt  Regency  New  Brunswick,  2  Albany 
Road,  New  Brunswick,  N)  08901,  (908) 
873-1234 

Hihon  Meedowlandt.  2  Hannon  Plaza. 
Sacaucus,  N)  07024,  (201)  348-6900 

Nevada 

Holiday  inn  Express,  521  E  Front  Street, 
Battle  Mountain,  NV  89820,  (702)  635- 
5880 

.Sonterset  House  Motel,  294  Convention 
Center  Drive,  Las  Vegas.  NV  89109  (702) 
735-4411 

New  York 

Best  Westeni  Goldsn  Arrow  Hotel,  15U  Main 
Street,  Lake  Pladd,  NY  12946,  (518)  523- 
3353 


Days  Itm  Of  Liberty,  Rt.  17,  Liberty.  NY 
12754,  (914)  292-7600 
Days  Inn.  845  Union  Avenue,  Newburgh,  NY 
12550,  (914)  564-7550 
Howard  Johnson  Lodge,  Carrier  Circle, 
Syracuse,  NY  13206,  (315)  437-2711 
Syracuse  Motel  On  James  Sriaet,  940  James 
Street,  Syracuse,  NY  13203,  (315)  472- 
6281 

Utica  Travelodge,  1700  Genesee  Street,  Utica, 
NY  13502,  (315)  724-2101 

Sooth  Carolina 

Lodge  Alley  Inn,  195  E  Bay  Street,  Chas,  SC 
29401,  (803)  722-1611 
Crystal  Sands,  130  Shipyard  Driva,  Hilton 
Head,  SC  29928,  (803)  842-2400 
Holiday  Inn  Express,  40  Waterside  Drive, 
Hilton  Head,  SC  29928,  (803)  842-6888 
Holiday  Itm — Spartanburg  West.  200 
International  Drive,  Spartanburg,  SC 
29301,(803)  576-5220 

Texas 

Harvey  Hotel  Amarillo,  3100  W  I  H — 40, 
Amarillo.  TX  79102,  (806)  358-6161 
Arlington  Hilton,  2401  E  Lamar  Blvd., 
Arlington,  TX  76006,  (817)  640-3322 
Embassy  Suites  Austin  Downtown  Town 
Lake,  300  S  Congress,  Austin,  TX  78704, 
(512)  46»-9000 

Holiday  Inn  Town  Lake,  20  N  Interregional, 
Austin,  TX  78701,  (512)  472-8211 
Stoufrer  Austin  Hotel,  9721  Arboretum  Blvd., 
Austin.  TX  78759,  (512)  219^-1448 
Beaument — Midtown,  2095  N  11th  Street, 
Beaumont,  TX  77703,  (409)  892-2222 
Sheraton  Inn  Plaza  Royale,  3777  N 
Expressway,  Brownsville,  TX  78520,  (210) 
350-9191 

Varsity  Motel.  PO  Box  714, 1004  E  1st  Street, 
Cameron,  TX  76520.  (817)  697-6446 
Bristol  Suites  Hotel,  7800  Alpha  Road, 

Dallas,  TX  75240,  (214)  233-7600 
Harvey  Hotel  Addison,  14315  Midway  Road. 

Dallas.  TX  75244,  (214)  980-8877 
Harvey  Hotel  Dallas,  7815  LB)  Freeway, 
Dallas,  TX  75251,  (214)  960-7000 
Holiday  Inn  Northpark  Plaza,  10650  N 
Central  Expressway,  Dallas,  TX  75231, 

(214)  373-6000 

Hyatt  Regency  Dallas,  300  Reunion  Blvd., 
Dallas,  TX  75207,  (214)  651-1234 
Red  Roof  Inn,  #138  Dallas  East,  8108  R  L 
Thornton  Freeway,  Dallas,  "DC  75228,  (214) 
388-8741 

Red  Roof  Inn  #153, 10335  Gardner  Road. 

Dallas,  TX  75220,  (214)  508-8100 
Sheraton  Suites  Market  Center,  2101 
Stemmons  Freeway,  Dallas,  TX  75207, 

(214)  747-3000 

Howard  Johnson  Lodge,  8887  Gateway  W.,  El 
Paso.  TX  (915)  591-9471 
Miss  Molly’s  Hotel,  109’/i  W  Exchange 
Avenue.  Fort  Worth,  TX  76106,  (817)  626- 
1522 

Holiday  Inn  Greenville.  1215  I  30,  Greenville, 
TX  75401,  (903)  454-7000 
Harvey  Suites  Houston  Medical  Center,  6600 
Main  Street,  Houston,  TX  77030,  (713) 
528-7744 

Hobby  Airport  Hilton,  8181  Airport  Hilton, 
Houston,  TX  77061,  (713)  645-3000 
Holiday  Inn — Houston  North,  16510 1-45  N., 
Houston.  TX  77090,  (713)  821-2570 
Holiday  Inn  Northwest,  14996  NW  Frwy, 
Houston.  TX  77040,  (713)  939^955 


Omni  Houston  Hotel.  Pour  Rivarway, 

Houston.  TX  77056.  (713)  871-8181 
Harvey  Hotel  d  P  W  Airport,  4545  W  John 
Carpenter  Frwy,  Irving,  TX  75063,  (214) 
929-4500 

Harvey  Suites  d  F  W  Airport,  4550  W  John 
Car^nter  Frwy,  Irving,  TX  75063,  (214) 
929-4499 

Red  Roof  Inn  #129, 8150  Eaters  Blvd.,  Irving, 
TX  75063,  (214)  929-0020 
Sberatrm  Grand  Hotel,  4440  W  John 
Carpenter  Frwy,  Irving,  TX  75062.  (214) 
929-6400 

Sheraton  Inn  Plaza,  1721  Central  Texas 
Exprwy,  Killeen,  TX  76541,  (817)  634- 
1555 

Sheraton  Iim  Lubbock  At  The  Civic  Center, 
505  Avenue  Q,  Lubbock,  TX  79401,  (806) 
747-0171 

Holiday  Inn  Country  Villa,  4300  W  Wall, 
Midland,  TX  (915)  697-3181 
Midland  Hilton  And  Towers,  117  W  Wall 
Avenue,  Midland.  TX  79701,  (915)  683- 
6131 

Holiday  Inn  Centre,  6201  E  Business  1-20, 
Odessa.  TX  79762,  (915}  362-2311 
Harvey  Hotel  Plano,  1600  N  Central  Exprwy, 
Plano,  TX  75074,  (214)  578-8555 
Renaissance  Hotel,  701  E  Campbell  Road, 
Richardson.  TX  75081,  (214)  231-9600 
Courtyard  By  Marriott,  600  Santa  Rosa  S,  San 
Antonio,  TX  78204,  (210)  229-9449 
Embassy  Suites  Hotel  N.  W.,  7750  Briarridge, 
San  Antonio  TX  78230,  (210)  340-5421 
Holiday  Inn  Downtown  Market  Square,  318 
W  Durango,  San  Antonio  TX  78204.  (210) 
225-3211 

Holiday  Inn  Express,  6023  NW  Exprwy,  San 
Antonio,  TX  78201,  (210)  736-1900 
Holiday  Inn  Riverwalk  North,  110  Lexington 
Avenue,  San  Antonio,  ’TX  78205,  (210) 
223-9461 

Rodeway  Inn,  11591 1  H  .15  N,  San  Antonio, 
TX  78233,  (210)  646-9400 
Rodeway  Inn  Fiesta  Park,  19793  I  H  10  W. 

San  Antonio,  TX  78257,  (210)  698-3991 
Sheraton  Gunter  Hotel.  205  E  Houston,  San 
Antonio.  TX  78205,  (512)  227-3241 
Oaluidge  Motor  Inn,  I  H — 10  Hwy  77  NW 
Comer.  Schulenburg,  TX  78956,  (409)  743- 
4192 

Holiday  Inn  of  Stephenville,  2865  W 
Washington,  Stephenville  TX  76401,  (817) 
968-5256 

Sheraton  Hotel,  5701  S  Broadway,  Tyler,  TX 
75703,  (903)  561-5800 
Holiday  Inn  Uvalde,  920  E  Main  Street, 
Uvalde  TX  78801,  (512)  278-4511 

Washington 

Mariners  Cove  Inn,  303  Ocean  Avenue, 
Westport,  WA  98595,  (206)  268-0531 

CORRECTIONS 

Georgia 

Hampton  Inn  Atlanta  North  Druid  Hill,  1975 
N  Druid  Hill,  Atlanta,  GA  30329,  (404) 
320-6600 

Indiana 

Shelton  Inn,  829  W  Main,  Peru,  IN  46970, 
(219) 472-1925 

North  Carolina 

Fairfield  Inn  By  Marriott  Charlotte  Northeast, 
5415  N  1-85  Service  Road,  Charlotte.  NC 
28262,  (704)  596-2999 
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DELETIONS 

Indiana 

Knob  Hill  Motel,  4530  Paoli  Pike.  Floyd 
Knobs.  IN  47119 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulatl^  Report  on  Reeciaalona  and 
Deferrals 

February  1, 1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  ror  tms  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  has  bmn  transmitted 
to  Congress. 

This  report  gives  the  status  of  nine 
deferrals  contained  in  two  special 
messages  for  FY  1993.  These  messages 
were  transmitted  to  Congress  on  October 
1,  and  December  30, 1992. 


Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  are  pending  before 
the  Congress. 

Deferrals  (Attachments  A  and  B) 

Attachment  A  provides  the  status  of 
the  $3,706.9  million  in  budget  authority 
being  deferred  from  obligation  as  of 
February  1, 1993.  Attachment  B 
provides  the  status  of  each  deferral 
reported  during  FY  1993. 

Information  firom  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  are 
printed  in  the  Federal  Registers  cited 
below: 


57  FR  46730,  Friday,  October  9, 1992 

58  FR  3368,  Friday,  January  8, 1993 
Leon  E.  Panetta, 

Oirvt,lcr. 

Attachments 
ATTACHMENT  A 

STATUS  OF  FY  1993  DEFERRALS 

Amounts 
(In  millions 
of  dokars) 


Detonate  proposed  by  the  President  ....  4,1 13.4 

Routliw  Executive  releases  through 

February  1, 1993  . . .  -406.6 

Overtumed  by  the  Congress .  — 

Cunently  before  the  Congress .  3,706.9 


ATTACHMENT  B 

Status  of  FY  1993  Deferrals— As  of  February  1, 1993 

(Amounts  In  thousands  of  dollars) 


Agency/Bureau/Aocount 


Deferral 

Number 


Amounts  Transmuted  Releases  (-) 


Original 

Request 


Subse¬ 

quent 

Change 

(♦) 


Date  of 
Message 


Cumu¬ 

lative 

0MB/ 

Agency 


Congres- 

sionally 

Required 


Con- 

gres- 

slonai 

Action 


Cumulative 

Adlustments 

(>) 


Amount 
Deferred 
as  of  2- 
1-93 


FUNDS  APPROPRIATED  TO  THE  PRESI¬ 
DENT 

Memational  Secuclty  Assistance 

Economic  supp^  hmd  . 

Foreign  military  Hnartcirtg  grants  . . 

Foreign  mHtary  financing  program _ 

AgerKy  for  Intemafiortal  Devetopri^ 

DemobWzation  and  transition  fund _ 

DEPARTMENT  OF  AGRICULTURE 
Forsst  Senrice 

(Cooperative  vroik  . . . 

Expenses,  brush  disposal . . . 

DEPARTMENT  Of  DEFENSE— CIVIL 

WHdWe  (Conservation,  Military  Reservations 

WHdHIe  oonservaibon.  Defense _ 

DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

Social  Secuftly  Administration 

Limitation  on  administrallve  expenses  . 
DEPARTMENT  OF  STATE 

Bureau  tor  Refugee  Programs 

United  States  emergency  refugee  and 
migration  assistance  fund _ 


TOTAL,  DEFERRALS  _ _ 


D93-1 

093-1A 

093-8 

093-9 

492.736 

1.487.(X)0 

149,200 

1,492,774 

10-1-92 

12-30-92 

12-30-92 

12-30-92 

267,582 

138,997 

1,717,929 

1,487,000 

10,203 

D93-2 

13,750 

10-1-92 

13,750 

D93-3 

D93-4 

D93-4A 

364,582 

40,241 

5,635 

10-1-92 

10-1-92 

12-30-92 

364,582 

46,076 

D93-5 

2,175 

10-1-92 

2,175 

D93-6 

7,267 

10-1-92 

7,267 

D93-7 

D93-7A 

10.123 

47,761 

10-1-92 

12-30-92 

57384 

2,5674176 

1,546471 

446,579 

0 

0  3.706,867 

(FR  Doc.  03-4048  Filed  2-22-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  608  and  609 
RtN1840-AB74 

Strengthening  HlatoricaUy  Black 
Colleges  and  Universitlea  Program  arul 
Strengthening  Historically  Black 
Graduate  Inatitutlona  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Strengthening  Historically  Black 
Colleges  and  Universities  (HBCU) 
Program  and  Strengthening  Historically 
Black  Graduate  Institutions  Program. 
These  regulations  are  needed  to 
implement  the  recently  enacted  Higher 
Education  Amendments  of  1992. 

These  programs  address  National 
Education  Goal  5  that  every  adult 
American  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  assume  the 
rospcnsibilities  of  citizenship.  The 
program  furthers  Goal  5  by  assisting 
institutions  in  establishing  and 
streAgthening  their  physical  plontSt 
academic  resources,  and  student 
services  so  that  these  institutions  can 
provide  equal  educational  opportunity 
for  ail  adult  Americans. 

OATES:  Comments  must  be  received  on 
or  before  March  25, 1^3. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Elwc^  L.  Bland,  U.£. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3042,  ROB-3, 
Washington,  DC  20202-5336. 

A  copy  ol«ny  comnents  that  conoem 
infcnmation  collection  requirements 
should  dso  be  seat  to  die  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Elwood  L.  Bland.  Telephone  (202)  708- 
9926.  Individuals  who  are  hearing 
impaired  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC,  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Strengthening  Historically  Black 
Colleges  and  Universities  and 
Strengthening  Historically  Black 
Graduate  Institutions  Programs  are 
authorized  xuider  title  m,  part  B  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  programs  provide 
grants  to  assist  eligible  institutions  in 
establishing  and  strengthening  their 
physical  plants,  academic  resources. 
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and  studeiU  sonrices  so  that  they  may 
ooatinue  to  participate  in  fulfilling  the 
goal  of  equality  of  educational 
opMitunity. 

The  proposed  regulations  mrould 
implement  changes  to  title  m,  part  B  of 
the  HEA.  The  changes  were  made  by  the 
Higher  Education  Amendments  ctf  1992, 
Public  Law  102-325,  enacted  July  23, 
1992.  The  changes  require  aac^ 
institution  applying  for  funds  to  sidnnit 
a  comprehensive  development  plan 
describing  its  goals  for  financial 
management  and  academic  programs 
and  how  the  institution  intends  to 
achieve  those  goals. 

The  Secretary  proposes  to  require 
greater  accountability  for  activitias 
under  these  programs.  The  Secretary  has 
found  that  some  of  the  current 
institutions’  plans  have  not  been 
particularly  useful  in  evaluating  the 
institutions’  strategies  for  strengthening 
financial  management  and  academic 
programs  with  a  view  toward  achieving 
growth  and  self  sufficiency. 

The  Secretary  is  proposii^  in  these 
amendments  a  comprehenstva 
development  plan  that  an  applicant 
must  submit  with  its  application 
describing  the  institution’s  goals  and 
ofafoctives  for  its  financial  management 
arid  academic  programs.  Other  nmior 
statutory  changes  also  are  reflected  in 
these  proposed  regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  ENecutive 
Order  12291.  Ihey  are  not  dasrified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

tieguiatory  Flexibility  Act  Certification 

The  SecKtary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  105  institutions  of  higher  ad^lcation. 
However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
the  105  small  institutions  of  hi^aer 
education  because  the  regulations 
would  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1980 

Sections  608.20,  608.21,  609.20,  and 
609.21  contain  information  collection 
requirements.  As  required  tw  the 
Paperwork  Reduction  Act  of  1960,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Oflioe  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C  3504(h)) 


1993  /  Proposed  Rules 


Only  105  institutions  of  higher 
education  are  eligible  to  apply  for  grants 
under  these  regulations.  *1116 
Department  ne^s  and  uses  the 
information  to  make  pants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  hours  per  response  for  105 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
masting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collected 
information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
^ould  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  ].  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
The  Secretary  seeks  comments 
particularly  on  new  §§  608.21  and 
609.21  that  outline  the  goals  for 
financial  management  and  academic 
programs. 

All  comments  submitted  in  response 
to  the  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3042,  ROB-3,  7th  and  D  Streets,  SW., 
Wellington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 
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Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  dociunent  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Parts  608  and 
609 

Colleges  and  universities,  Education, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.031B  Strengthening  Historically 
Black  Colleges  and  Universities  Programs) 

Dated:  February  10, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  608  and  609  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  608— STRENGTHENING 
HISTORICALLY  BLACK  COLLEGES 
AND  UNIVERSITIES  PROGRAM 

1.  The  authority  citation  for  part  608 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1060  through  1063a, 
1063c,  1069c,  1069d,  and  1069f,  unless 
otherwise  noted. 

2.  In  §  608.20  paragraphs  (c)  through 
(g)  are  redesignated  as  paragraphs  (d) 
through  (h)  re8pef:tively  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§608.20  Whet  are  the  application 
raquiramanta  for  a  grant  under  thia  part? 
***** 

(c)(1)  A  comprehensive  development 
plan  as  descrilrad  in  §  608.21;  or 

(2)  If  an  applicant  has  already 
submitted  a  comprehensive 
development  plem  es  described  in 
§  608.21,  a  description  of  the  progress 
the  applicant  has  made  in  carrying  out 
the  goals  of  its  plan; 
***** 


3.  A  new  §  608.21  is  added  to  subpart 
C  to  read  as  follows: 

§608.21  What  ia  a  eomprehanaive 
daveiopniant  plan  and  what  muat  H 
contain? 

(a)  A  comprehensive  development 
plan  must  describe  an  institution’s 
strategy  for  achieving  growth  and  self- 
sufficiency  by  stren^ening  its — 

(1)  Financial  management; 

(2)  Academic  programs;  and 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

(1)  An  assessment  of  the  strengths  and 
weaknesses  of  the  institution’s  ^ancial 
management  and  academic  programs. 

(2)  A  delineation  of  the  institution’s 
goals  for  its  financial  management  and 
academic  programs,  based  on  the 
outcomes  of  the  assessment  described  in 
paragraph  (b)(1)  of  this  section. 

(3)  A  listing  of  measurable  objectives 
designed  to  assist  the  institution  to 
reach  each  goal  with  accompanying 
timeframes  fdr  achieving  the  objectives. 

(4)  A  description  of  methods, 
processes  and  procedures  that  will  be 
used  by  the  college  or  university  to 
institutionalize  financial  management 
and  academic  program  practices  and 
improvements  develop^  imder  the 
proposed  funded  activities. 

(Authority:  20  U.S.C.  1063a) 

PART  609— STRENGTHENING 
HISTORICALLY  BLACK  GRADUATE 
INSTITUnONS  PROGRAM 

1.  The  authority  citation  for  part  609 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1063b,  1063c,  1069c, 
1069d,  and  1069f,  unless  otherwise  noted. 

2.  Section  609.20  is  amended  by 
removing  “and”  from  the  end  of 
paragraph  (c);  removing  the  period  at 
the  end  of  paragraph  (d)  and  adding  a 
semicolon  in  its  place;  removing  the 
period  from  the  end  of  paragraph  (e)  and 
adding  “;  and”  in  its  place;  and  adding 

a  new  paragraph  (f)  to  read  as  follows: 


§609.20  What  are  the  application 
raquiramanta  for  a  grant  under  thia  part? 
***** 

(f)(1)  A  comprehensive  development 
plan  as  described  in  §  609.21;  or 
(2)  If  an  applicant  has  already 
submitted  a  comprehensive 
development  plan  as  described  in 
§  609.21,  a  description  of  the  progress 
the  applicant  has  made  in  carrying  out 
the  goals  of  its  plan. 
***** 

3.  A  new  section  609.21  is  added  to 
subpart  C  to  read  as  follows: 

§609.21  What  la  a  eomprahartaiva 
davaiopmant  plan  and  what  muat  It 
contain? 

(a)  A  comprehensive  development 
plan  must  describe  an  institution’s 
strategy  for  achieving  growth  and  self- 
sufficiency  by  stren^ening  its — 

*  (1)  Financial  management; 

(2)  Academic  programs;  and 

(b)  The  comprehensive  development 
plan  must  include  the  following: 

(1)  An  assessment  of  the  strengths  and 
weaknesses  of  the  institution’s  financial 
management  and  academic  programs. 

(2)  A  delineation  of  the  institution’s 
goals  for  its  financial  management  and 
academic  programs,  based  on  the 
outcomes  of  the  assessment  described  in 
paragraph  (b)(1)  of  this  section. 

(3)  A  listing  of  measurable  objectives 
designed  to  assist  the  institution  to 
reach  each  goal  with  accompanying 
timeframes  for  achieving  the  objectives. 

(4)  A  description  of  methods, 
processes  and  procedures  that  will  be 
used  by  the  college  or  university  to 
institutionalize  financial  management 
and  academic  program  practices  and 
improvements  develop^  under  the 
proposed  funded  activities. 

(Authority:  20  U.S.C  1063a) 

(FR  Doc.  93-4087  Filed  2-22-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  628 
RtN184(V-AB70 

Endowment  Challenge  Grant  Program 

A(%NCY:  Department  of  Education. 
ACTKM:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Endowment 
Challenge  Grant  Program.  These  final 
regulations  are  needed  to  conform 
regulatory  provisions  to  recently 
enacted  changes  to  the  statute 
authorizing  the  Endowment  Challenge 
Grant  Program,  Title  HI  of  the  Higher 
Education  Act  (HEA)  of  1965,  as 
amended  by  the  Higher  Education 
Amendments  of  1992. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §§  628.20  and 
628.32.  These  actions  will  become 
efiective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
U.S.  Department  of  Education  and 
approv^  by  the  Ofiice  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  U.S; 
Department  of  Education  contact 
person.  A  dociunent  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Price-Collins,  Institutional  Aid 
Programs,  U.S.  Department  of 
Education,  L’Enfant  Plaza,  Post  Office 
Box  23868,  Washington,  DC  20026. 
Telephone:  (202)  708-8866.  Hearing- 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
(202)  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Endowment  Challenge  Grant 
Program  is  one  of  several  programs 
authorized  by  title  m  of  the  HEA.  The 
Endowment  Challenge  Grant  Program 
provides  grants  to  eligible  institutions  of 
higher  education  to  establish  or  increase 
endowment  funds,  thereby  providing 
additional  incentives  to  promote  fund¬ 
raising  activities  and  fostering  increased 
independence  and  self  sufficiency  at 
these  institutions.  Grantees  must  match 
half  of  the  Federal  grant  funds  that  they 
receive.  The  Federal  grant  and  the 
institutional  match  are  called  the 


endowment  fund  corpus.  Institutions 
must  invest  and  may  not  spend  the 
endowment  fund  corpus  for  a  20-year 
grant  period.  When  the  grant  expires, 
the  institution  may  use  the  endowment 
fund  corpus  for  any  educational 
purpose. 

By  supporting  these  activities,  the 
program  furthers  National  Education 
Goal  5.  Goal  5  specifically  calls  for 
ensuring  that  our  college  graduates 
demonstrate  an  advanrod  ability  to 
think  critically,  commimicate 
efiectively,  and  solve  problems; 
improving  the  quality  of  our  education 
programs  for  part-time  and  mid-career 
students;  and  increasing  the  rate  at 
which  students  complete  their  college 
programs. 

B.  Explanation  of  Changes 

The  Higher  Education  Amendments 
of  1992  (Pub.  L.  102-325,  enacted  July 
23, 1992)  amended  the  statute 
authorizing  the  Endowment  Challenge 
Grant  Program,  part  C  of  title  in  of  the 
HEA.  The  Secretary  amends  the 
regulations  to  conform  them  to  the 
amended  statute  and  to  correct 
references  to  Education  Department 
General  Administrative  Regulations 
(EDGAR)  and  other  Department 
regulations. 

The  statutory  changes  include: 

•  Authorizing  grants  of  up  to 
$500,000  in  fiscal  years  in  which  the 
appropriation  for  the  Endowment 
Challenge  Grant  Program  is  less  than 
$15  million;  up  to  $1  million  when  the 
appropriation  equals  or  exceeds  $15 
million  but  is  less  than  $25  million;  and 
up  to  $1.5  million  when  the 
appropriation  equals  or  exceeds  $25 
million.  Prior  to  this  change,  the  statute 
authorized  grants  of  $50,000  to 
$500,000,  or  more  than  $1,000,000  with 
no  restriction  on  the  maximum  amount. 

•  Requiring  one  matching 
institutional  dollar  for  every  two 
Federal  dollars.  Prior  to  this  change,  the 
statute  required  one  matching 
institutional  dollar  for  every  Federal 
dollar  when  the  grant  was  $500,000  or 
less. 

•  Establishing  a  “wait  out”  period — 
a  period  of  10  years  during  which  a 
grantee  may  not  receive  another  grant — 
for  existing  grantees  when  the  program 
appropriation  is  equal  to  or  less  than 
$20  million  and  establishing  a  five-year 
“wait  out”  for  existing  grantees  if  the 
appropriation  exceeds  $20  million.  The 
trigger  date  for  the  “wait  out”  period  is 
the  date  on  which  an  institution  is 
awarded  a  potential  grant  of  money  that 
must  be  matched,  not  the  date  on  which 
the  institution  receives  the  grant  funds 
as  a  result  of  a  match.  Moreover,  the 
“wait  out”  period  is  measured  in  terms 


of  fiscal  years.  Thus,  for  example,  if  an 
institution  received  a  grant  of  fiscal  year 
1992  funds,  it  could  not  apply  for 
another  grant  until  fiscal  year  2003,  at 
the  earliest,  if  the  10-year  rule  applied, 
or  could  not  apply  for  another  grant 
until  fiscal  year  1998  if  the  five-year 
rule  applied.  Prior  to  this  change,  the 
statute  allowed  an  institution  to  receive 
two  grants  in  any  five  consecutive  fiscal 
years.  If,  however,  an  institution 
received  a  grant  of  more  than 
$1,000,000,  it  had  to  wait  out  10  fiscal 
years. 

•  Extending  a  priority  to  those 
applicants  who  are  cmrent  grantees,  or 
were  grantees  within  the  last  five  fiscal 
years  preceding  the  date  of  application, 
under  the  Strengthening  Institutions, 
Special  Needs,  Hispanic-Serving 
Institutions,  Strengthening  Historically 
Black  Colleges  and  Universities,  or 
Strengthening  Historically  Black 
Graduate  Institutions  Program.  Prior  to 
this  change,  the  statute  gave  priority  to 
those  applicants  who  were  grantees 
under  those  programs  in  the  same  fiscal 
year  in  whidi  they  were  appl)ring  for  an 
Endowment  Challenge  Grant. 

•  Requiring  a  narrative  outlining 
short-term  and  long-term  plans  for 
raising  and  using  endowment  grant 
funds.  Prior  to  this  change,  there  was  no 
requirement  to  submit  a  short-term  or 
long-term  plan. 

Waiver  of  Notice  of  Proposed 
Rulemaking:  In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedures  Act, 
5  U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  ofier  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these  regulations 
merely  incorporate  statutory  changes 
and  technical  corrections  and  do  not 
implement  substantive  policy. 
Therefore,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553(b)(B)  that 
public  comment  on  the  regulations  is 
unnecessary  and  contraiy  to  the  public 
interest. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Begulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  changes 
made  in  these  regulations  will  impose 
only  the  minimal  requirements 
necessary  to  ensure  the  proper  use  of 
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program  funds.  The  regulaticms  will  not 
impose  excessive  regulatory  burden  and 
will  not  have  a  significant  economic 
impact  on  the  small  entities  affected. 

Assessment  of  Educational  Impact 

The  Seoetary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  628 

Colleges  and  imiversities.  Education, 
Reporting  and  recordkeeping 
requirements. 

Dated;  February  9, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  {)4.03lG — Endowment  Challenge 
Grant  Program) 

The  Secretary  amends  part  628  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  628— ENDOWMENT 
CHALLENGE  GRANT  PROGRAM 

1.  The  authority  citation  for  part  628 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1065,  unless 
otherwise  noted. 

2.  In  part  628,  the  authority  citation 
following  each  section  except  §  628.47 
is  revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1065) 

§§ 628.1 . 628.2, 628.6, 628.45  [AnrMnded] 

3.  In  part  628,  remove  the  words  "of 
higher  education"  in  the  following 
places: 

(a)  Section  628.1,  in  the  introductory 
text. 

(b)  Section  628.2,  in  the  heading  and 
introductory  text. 

(c)  Section  628.6,  in  the  definition  of 
“Endowment  fund"  both  times  it 
appears. 

(d)  Section  628.45  (a)(3)(ii)  and 

(a) (3)(iii). 

4.  Section  628.4  is  revised  to  read  as 
follows: 

§  626.4  What  time  Iknitationa  ara  placad  on 
grantaaa  applying  for  another  grant? 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  an  institution 
that  has  received  a  grant  imder  this  part 
may  apply  for  another  grant  under  this 
part  only  after  10  fiscal  years  have 
elapsed  following  the  fiscal  year 
appropriation  from  which  the 
institution’s  grant  was  awarded  (base 
fiscal  year). 

(b)  An  institution  that  has  received  a 
grant  under  this  part  may  apply  for 


another  grant  under  this  part  after  five 
fiscal  years  have  elapsed  following  the 
base  fiscal  year  if  the  appn^riation  for 
this  part  exceeds  $20  million  in  any 
those  five  fiscal  years. 

(c)  If  an  institution  has  received  a 
grant  under  this  part  and  the 
appropriation  for  this  part  exceeds  $20 
million  in  any  of  the  sixth  through  tenth 
fiscal  years  following  the  base  fiscal 
year,  the  institution  may  apply  for 
another  grant  under  this  ptart  in  the 
fiscal  yeiur  in  which  the  appropriation 
exceeds  $20  million,  or  any  subsequent 
fiscal  year. 

(Authority:  20  U.S.C.  1065) 

5.  Section  628.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S628.5  What  regulations  apply  to  the 
Endowment  ChaHenga  Grant  Program? 

W  *  -  *  «  • 

(b)(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows:  _ 

(1)  The  regulations  in  34  CFR  74.61(h), 

or  34  CFR  80.26  and  the  appendix  to  34 
CFR  part  80,  as  applicable.  _ 

(ii)  The  regulations  in  34  CFR  74.80, 
74.84,  and  74.85. 

(iii)  The  regulations  in  34  CFR  75.100 
through  75.102,  and  75.217. 

(iv)  34  CFR  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(2)  Except  as  specifically  indicated  in 
paragraph  (b)(1)  of  this  section,  the 
Education  Department  General 
Administrative  Regulations  do  not 
apply. 

*  *  *  •  • 

6.  In  §  628.6,  the  definition  of 
"institution  of  higher  education"  is 
removed,  and  the  definition  of 
"endowment  fund  corpus”  is  revised  to 
read  as  follows: 

$628.6  What  dafinitiona  apply  to  the 
Endowmant  Challariga  Grant  Program? 

•  *  *  *  • 

"Endowment  fund  corpus"  means  an 
amount  equal  to  the  endowment 
challenge  grant  or  grants  awarded  under 
this  part  plus  matching  funds  provided 
by  the  institution. 
***** 

7.  Section  628.10  is  revised  to  read  as 
follows: 

§628.10  What  ara  the  charactarlatica  of  an 
endowment  challenge  grant? 

Each  endowment  challenge  grant 
awarded  by  the  Secretary  under  this 
part — 

(a)  Must  be  matched  by  the  institution 
receiving  the  grant  vrith  one  dollar  of 
non-Federal  funds  for  every  two  dollars 
of  Federal  grant  funds; 


(b)  Must  be  invested  by  the 
institution;  and 

(c)  Must  have  a  duration  of  20  years. 
(Authority:  20  U.S.C  1065) 

8.  Section  628.20  is  amended  by 
revising  the  introductory  text  to  reed  as 
follows: 

$628.20  What ehei  an  appHcawl Inehide  In 
an  application  for  an  endearment  chetlange 
grarit? 

An  applicant  shall  include  in  its 
application  tha  amount  of  the 
endowment  challenge  grant  it  is 
requesting,  a  description  of  its  short¬ 
term  plan  and  long-term  plan  for  raising 
and  using  endowment  challenge  grant 
funds,  and  information  sufficient  for  the 
Secretary  to — 

***** 

9.  Section  628.32  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$628.32  What  funding  priorMee  does  the 
Secretary  use  In  evaluating  an  application 
for  an  endowment  challenge  grant? 
***** 

(a)  Eecipient  or  former  recipient  of  a 
grant  under  the  Strengthening 
Institutions,  Special  Needs,  Hispanic- 
Serving  Institutions,  Strengthening 
Historically  Black  Colleges  and 
Universities,  or  Strengthening 
Historically  Black  Graduate  Institutions 
Program.  (Total:  20  points)  The 
Secretary  gives  20  points  to  each 
applicant  who  on  October  1  of  the  fiscal 
year  in  which  the  applicant  is  applying 
for  an  endowment  ^allenge  grant  is  a 
current  recipient  of  a  planning  or 
development  grant,  or  was  a  recipient  of 
a  planning  or  development  grant  within 
the  five  preceding  fiscal  years,  under  the 
Strengthening  Institutions,  Special 
Needs,  Hisp>anic-Serving  Institutions, 
Strengthening  Historically  Black 
Colleges  and  Universities,  or 
Strengthening  Historically  Black 
Graduate  Institutions  Program. 
***** 

10.  Section  628.40  is  revised  to  read 
as  follows: 

$628.40  What  are  the  restrictions  on  the 
amount  of  an  endowment  challenge  grant? 

(a)  To  receive  an  endowment 
challenge  grant,  an  institution  must 
raise  at  least  $25,000  in  matching  funds 
and  qualify  for  at  least  a  $50,000  grant 
under  paragraph  (c)  of  this  section. 

(b)  It  an  institution  obtains  at  least 
$25,000  in  matching  funds  and  raises  all 
the  nongovernmental  funds  it  proposed 
to  raise  in  its  application,  the  institution 
may  receive  a  grant  equal  to  twice  the 
amount  of  matching  funds  it  raises  up 
to¬ 
il)  $500,000  in  any  fiscal  year  in 

which  the  amount  appropriated  for  the 
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Endowment  Challenge  Grant  Program  is 
less  than  $15,000,000; 

(2)  $1,000,000  in  any  fiscal  year  in 
which  the  amoxint  appropriate  for  the 
Endowment  Challenge  G^t  Program 
equals  or  exceeds  $15,000,000  but  is 
less  than  $25,000,000;  or 

(3)  $1,500,000  in  any  fiscal  year  in 
which  the  amount  appropriate  for  the 
Endowment  Challenge  Grant  Program 
equals  or  exceeds  $25,000,000. 

(c)  If  an  institution  does  not  raise  all 
the  nongovernmental  funds  it  proposes 


to  raise  in  its  application,  the  Secretary 
reduces  the  institution’s  grant  by 
multiplying  the  grant  amount  requested 
by  the  following  firaction: 

Amount  of  matching  hmds  raised  from  non¬ 
governmental  sources  divided  by 

Amount  of  matching  funds  proposed  to  be 
raised  from  nongovernmental  sources 

(Authority:  20  U.S.C  1065)  ^ 


1628.47  [AmMKtodl 

11.  In  §  628.47,  paragraphs  (d)  and  (e) 
are  amended  by  removing  *74.62’’  and 
adding  in  its  place  "80.26  and  the 
appendix  to  34  CFR  Part  80’’;  and 
rousing  the  citation  of  authority 
following  the  section  to  read  as  follows: 
***** 

(Authority:  20  U.S.C.  1065  and  1232f) 

(FR  Doc  93-4086  Piled  2-22-93;  8:45  am] 
MUJNQ  cooe  4000-01-41 
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Department  of 
Education 

34  CFR  Part  770 

The  Library  Services  and  Construction 
Act  State-Administered  Program;  Final 
Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  770 
RlN1850>AA3e 

The  Library  Servicea  and  Cortatruction 
Act  Stata-Admlnlatarad  Program 

AGENCY:  Department  of  Education. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Library 
Services  and  Construction  Act  (LSCA  or 
Act)  State-Administered  Program  to  add 
a  definition  of  the  statutory  term  “State 
aid.”  The  Secretary  takes  this  action  in 
response  to  public  comment  on  the 
proposed  regulations  for  this  program. 
This  definition  clarifies  the  meaning  of 
the  term  “State  aid”  and,  thus,  afford 
the  maintenance-of-eSbrt  provision 
prescribed  by  the  Act. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  dayS  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adpumments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Klassen,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 

NW.,  Washington,  DC  20208. 

Telephone:  (202)  219-1303.  Individuals 
who  are  hearing  impaired  may  call  the 
Federal  Dual  Party  Relay  Service  at  1— 
800-877-8339  (ia  tha  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMDfTAMr  MFORMAnOMt  Tlw  LSCA 
State-Adoxinistored  Pio^m  provides 
assistance  for  libraries  in  the  following 
program  areas:  Title  I,  Public  Library 
Services;  Title  11,  Public  Library 
Construction  and  Technology 
Enhancement;  and  Title  m.  Interlibrary 
Cooperation  and  Resource  Sharing. 

These  programs  support  the  National 
Education  G^ls,  by  seeking  to  extend 
and  improve  public  library  services, 
construct  and  renovate  public  libraries, 
and  develop  and  strengthen  interlibrary 
cooperation  and  resource  sharing.  The 
National  Education  Goals  specifically 
call  for: 

•  Children  to  start  school  ready  to 
learn  (Goal  1); 

•  Students  to  demonstrate  competency 
in  challenging  subject  matter  and  to 
learn  to  use  their  minds  well,  so  that 
they  may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employmmt  in  our  modem 
economy  (Goal  3);  and 


•  Aduk  Amaainns  to  be  literate  and  to 
poaeesathaknowfedge  and  skills 
necessary  to  compete  in  a  glabal 
economy  and  exercise  the  rigittBaBd 
responsibilities  of  citizenship  ^oat  5). 

Oi  October  17, 1990,  the  Siacretaty 
published  in  the  Federal  Ragiatw  (55 
FR  42152)  a  notice  of  propoa^ 
rulemaking  (NPRM)  to  impleaaent  the 
LSCA  Ammidments  of  1990  6*ub.  L. 
101-254).  The  Secretary  pubiisfaed  &x^ 
regulations  on  March  17, 1992  (57  FR 
9350).  Among  the  public  conamsnts 
received  on  the  NPRM  of  October  17, 
1990,  were  a  number  of  requests  for 
clarification  of  the  term  “State  aid.*' 
which,  in  turn,  aftects  a  new 
maintenance-of-eftort  requiiMMiit 
included  in  the  LSCA  Amea^enta  of 
1990  (section  7(a)(2)(A)  of  die  Act). 

The  Secretary  agreed  that  a  formal 
definition  of  the  term  “State  aid’*  should 
be  included  in  the  regolationa  for  this 
program.  Thus,  on  March  17. 1992,  the 
Secretary  published  in  the  Federal 
Register  (57  FR  9374)  a  noticB  of 
proposed  rulemaking  that  would  ameiul 
the  regulations  for  the  program  by 
including  this  definition.  These  final 
regalatiofts  result  from  that  NPRM.  A 
more  detailed  discussion  of  this  iasoe  fo 
included  in  the  Supplementary 
Information  section  of  the  NPRM  (57  FR 
9374). 

As  a  result  of  public  comment  on  the 
NPRM  of  Kterdi  17, 1992,  tha 
regulations  have  been  further  changed 
to  exclude  from  the  definition  of  “Steta 
aid’*  ftincfo  derived  from  special  purpose 
nonrecurring  Slate  appropriations^  As  a 
result  of  this  exclusion,  these 
approprntkns  will  not  be  stdiject  to  die 
maintenance-of-effort  requiremant 
under  section  7(a)(2)(A)  of  the  Act. 

Analysis  of  Gommenta  and  fTian|inir 

In  response  to  the  Secretary's 
invitation  in  the  '^RM,  12  parties 
submitted  comm->nts  on  thepropoaed 
regulations.  Aii  analysis  of  the 
comments  and  of  the  changes  in  die 
regulations  since  publication  of  the 
NPRM  is  published  as  an  appemfix  to 
these  final  regulations. 

Issues  are  grouped  according  to 
subject.  Technical  and  othv  minor 
change** — and  suggested  changes  tha 
Secretary  is  not  legally  authorbrnd  to 
make  under  the  applicable  stMutory 
authority — are  not  addressed. 

The  Secretary  also  received  a  number 
of  requests  for  administrative  guidonca 
or  interpretations  of  the  .statute  or 
regulations.  Administrative  guidance 
and  interpretations  will  be  {Rovidadl^ 
the  Secretary  on  a  case  by  case  basis,  ae 
necessary. 


Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  r^ulationa  established  in  the 
order. 

Paperwork  Reduction  Act  of  1980 

This  definition  has  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  has  been  found  to  contain  no 
information  collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partner^ip  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 
(Please  note  that  Federally  recognized 
Indian  tribal  governments  are  not 
subject  to  Executive  Order  12372.) 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  definition  would 
require  transmission  of  information  that 
is  Ming  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  770 

Aging — libraries.  Child-care  centers. 
Construction — libraries.  Correctional 
institutions — libraries,  Efrug  abuse. 
Edvcation,  Education  of  disadvantaged. 
Grant  programs — education. 
Handicapped,  Libraries,  Limited 
English-speaking  proficiency.  Literacy, 
Mental  health  programs — libraries, 
Networks,  Penal  instituticms — libraries, 
Preservation,  Prisons — libraries. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Nunb^:  84.034  Public  Library  Services; 
84.154  Public  Library  Construction;  84.035 
Interlibrary  Cooperation  and  Resource 
Sharing) 


Federal  Register  /  Vol.  58,  No.  34  /  Tuesday,  February  23,  1993  /  Rules  and  Regulations  11167 


Dated:  February  10, 19v3. 

Rkhard  W.  Riley, 

Secretary  of  Education. 

The  Secretary  amends  part  770  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  770-UBRARY  SERVICES  AND 
CONSTRUCTION  ACT  STATE- 
ADMINISTERED  PROGRAM 

1.  The  authority  citation  for  part  770 
continues  to  read  as  follows; 

Authority:  20  U.S.C.  351  et  seq.,  unless 
otherwise  noted. 

2.  Section  770.4  is  amended  by 
adding  to  paragraph  (c),  in  alphabetical 
order,  a  definition  of  the  term  “State 
aid”  to  read  as  follows: 

§770.4  Whet  definitions  apply  to  the  State- 
Administered  Program? 
***** 

(c)  *  *  * 

State  aid  means  funds  that  are 
appropriated  by  a  State  legislature  for 
aid  to  public  libraries  and  to  library 
systems  for  library  services,  including 
funds  appropriate  for  subgrants  by  the 
State  library  administrative  agency  for 
those  purposes.  The  term  “State  aid” 
does  not  include— 

(1)  Funds  appropriated  for  the 
purpose  of  defraying  the  administrative 
expenses  of  the  State  library 
administrative  agency: 

(2)  Funds  expended  directly  by  the 
State  library  administrative  agency; 

(3)  Funds  for  construction; 

(4)  Funds  fi'om  special  purpose  non- 
recurrinD  appropriations:  or 

(5)  Feoerai  funds  received  by  the  State 
under  a  categorical  assistance  program. 
***** 

Appendix — Analysis  of  Comments  and 
Changes 

(Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations.) 

Section  770.4  What  Definitions  Apply 
to  the  State-Administered  Program? 

Comment:  Commenters  were 
concerned  with  the  meaning  of  the 
phrase  “State  and  local  public  libraries” 
in  the  first  paragraph  of  the  definition 
of  the  term  “State  aid.”  The  commenters 
noted  that  the  definition  of  a  State 
library  could  include  many  types  of 
libraries  operated  by  a  State,  ^veral 
commenters  asked  whether  all  libraries 
that  serve  the  public  and  are  funded 
wholly  or  in  pert  by  a  State  are  “public 
libraries.”  One  commenter 
recommended  that  both  the  word 
“State”  and  the  word  “local”  be  deleted 
from  the  first  paragraph  of  the  definition 
because  those  woids  are  superfluous  in 
the  proposed  regulations. 


Several  commenters  also  asked  what 
the  difference  is  between  a  “State 
library”  and  a  “State  library 
administrative  agency.”  One  commenter 
asked  whether  funds  provided  to  a 
library  that  satisfies  the  definition  of 
“public  library”  and  is  located  in  a  State 
agency  that  is  not  part  of  either  the  State 
library  or  the  State  library 
administrative  agency  are  included  in 
the  maintenance-of-effort  calculation. 

Discussion:  The  Secretary  agrees  that, 
since  the  intent  of  this  regulation  is  to 
refer  to  all  public  libraries  and  library 
systems  in  a  State,  the  phrase  “State  and 
local  public  libraries"  in  the  first 
paragraph  of  the  definition  of  "State 
aid”  is  confusing.  Section  7(a)(2)(A)  of 
the  LSCA  does  not  use  the  quali^ng 
phrase  “State  and  local”  in  setting 
maintenance-of-efibrt  standards  “for 
State  aid  to  public  libraries  and  library 
systems.” 

Further,  the  term  “public  library”  is 
defined  in  section  3(5)  of  the  LSCA 
without  distinguishing  between  public 
libraries  at  the  State  or  local  level.  Thus, 
for  example,  it  is  possible  that  a  State 
library  could  be  a  public  library  if  it 
were  a  general  purpose  library  open  to 
the  public  free  of  charge.  However,  State 
libraries  that  are  not  general  purpose 
libraries  would  not  be  considered  to 
satisfy  the  statutory  definition.  Section 
3(5)  of  the  Act  also  makes  it  clear  that 
libraries  that  serve  the  public  fiee  of 
charge  and  receive  financial  support  by 
a  State  are  considered  “public 
libraries.” 

The  definition  of  “State  library 
administrative  agency”  in  section  3(10) 
of  the  LSCA  distinguishes  that  agency 
from  a  State  library.  As  defined,  a  State 
library  administrative  agency  is  charged 
by  State  law  with  the  extension  and 
development  of  public  library  services: 
however,  the  definition  does  not 
include  the  provision  of  public  library 
services  as  that  term  is  defined  in 
section  3(6)  of  the  LSCA,  when  referring 
to  a  public  library  as  defined  in  section 
3(5)  of  the  LSCA. 

Finally,  for  purposes  of  the 
maintenance-of-effort  calculation,  “State 
aid”  may  include  funds  that  are  not 
made  available  through  the  State  library 
administrative  agency,  or  that  are  made 
available  to  a  public  library  located  in 
a  State  agency  other  than  the  State 
library  administrative  agency,  provided 
that  the  elements  of  the  definition  of 
"State  aid”  are  satisfied. 

Changes:  The  Secretary  revises  the 
definition  of  the  term  “State  aid”  in 
§  770.4(c)  by  deleting  the  phrase  “State 
and  local”  each  place  it  appears  in  the 
first  paragraph  of  the  definition  of 
"State  aid.” 


Comment:  Commenters  expressed 
concern  with  the  meaning  of  Um  term 
“library  s^tems."  Commenters  wished 
to  know  the  effect  that  including  the 
term  “library  systems"  in  the  definition 
of  State  aid  would  have  on 
maintenance-of-effort  calculations.  Two 
commenters  asked  how  the  State  aid 
rule  applies  in  instances  where  multi¬ 
type  librarv  systems  provide  services  to 
all  types  of  libraries,  rather  than  just 
public  libraries.  One  of  these 
commenters  inquired  whether  costs  not 
related  to  public  libraiy  services  had  to 
be  broken  out  in  calculating 
maintenance-of-effmt.  A  third 
commenter  believes  that  in  many  States 
multi-type  library  systems  fund  and 
engage  in  programs  that  are  not  eligible 
uses  of  LSCA  Title  I  funds.  The 
commenter  concluded  that 
appropriations  of  State  funds  for  the 
multi-type  library  systems  would  not  bq 
subject  to  the  maintenance-of-effort 
requirement.  The  commenter  suggested 
that  the  term  “library  systems”  be 
replaced  with  the  term  “public  library 
systems”. 

Discussion:  The  Secretary  interprets 
section  7(a)(2)(A)  to  require  States  to 
include  in  their  maintenance-of-effort 
computations  State  aid  to  library 
systems  that  include  public  libraries, 
even  if  those  systems  also  include 
libraries  that  are  not  public. 

The  Secretary  believes  that  it  would 
be  burdensome  and  impractical  for 
.States  to  break  out  library  system 
expenditures  not  made  specifically  for 
public  libraries  when  they  make  their 
maintenance-of-effort  computations. 

The  Secretary  also  believes  that 
Congress  did  not  intend  to  require 
States  to  make  a  separate  accounting  of 
these  expenditures  for  this  purpose. 

The  Secretary  has  determined  that  the 
regulations  should  retain  the  reference 
to  “public  libraries  and  library  systems” 
because  this  phrase  is  used  in  section 
7(a)(2)(A)  of  the  LSCA. 

Changes:  None. 

Comment:  One  commenter  noted  a 
problem  with  the  word  “appropriated.” 
Apparently,  in  the  commenter's  State 
government,  the  word  does  not  have  the 
same  meaning  that  it  has  in  the  Federal 
government.  In  the  commenter’s  State. 
&e  word  “appropriated”  has  the  same 
meaning  that  “authorized”  has  in  the 
Federal  government.  The  commenter 
asked  whether  the  term  “appropriated,” 
as  used  in  proposed  §  770.4(c)  of  the 
LSCA  regulations,  could  be  interpreted 
by  States  to  mean  the  process  us^  by 
a  State  to  provide  funds  for  aid  to  public 
libraries. 

Discussio/i:  The  Secretary  uses  the 
term  “appropriated”  as  it  is  used  in  the 
Federal  government,  that  is,  the  process 
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by  which  a  lagidalivB  body  paovidas 
funds  to  dwgDvarnnaat  for 
expoodiiaaa. 

Changes:  Noos. 

Commeni:  A  coniBM»toc  suggested 
adding  the  words  “by  a  State 
legisiatiHo'*  foUowiag  6m»  woeds 
“includiag  funds  apfwopriated”  and 
adding  tb»  weeds  “as  aid**  fdlknring  the 
word  “pa]te>aDf’  te  the  hist  pttM^na^ 
of  the  defkiitioa.  hk  the  coameDlM’s 
view,  this  addUkn  distingtiishee 
between  apf>c(aMriatiaBe  that:  a  State 
.  legiskature  mi^t  Bake  to  dw  State 
library  admini^rative  aguicy  for  aid  to 
public  libroriae  and  hfaracy  systamn,  and 
an  approprietien  that  a  State  lapsleture 
might  make  to  su{^poct  a  coBtsaetual 
ariangsmeot  between  a  State  Ubiary 
administratioB  agency  and  a  ptdrlic 
library  or  hbran  system. 

DiscassionrlM  language 
recommMded  by  the  coHunenter  would 
be  unneasesary  and  redundant.  Tbe 
tens  being  defined  is  “akL”  Thaiefore, 
any  further  mention  of  tba  term  “aid” 
would  ba  redundant.  Fucther.  funds 
expended  by  the  State  library 
adiniaistBative  agency  for  procanmMit 
contcacte  foe  goods  or  services  aie 
consid«ed  ^uls  spent  direct^  by  that 
agency  and.  fay  defiaitkm,  are  not 
consideied  “State  aid.’’  Funds  spent 
directly  the  State  libcary 
administrative  agency,  or  by  that  part  of 
the  agency  charged  wilh  the  actHBion 
and  devriopmant  of  pabMc  fahnry 
services  thioa^iant  the  State,  are 
coimtod  in.  competing  nuanteoance-of- 
effoit  under  section  7(aK2)fBX  but  not 
section  7(a)f2)fA). 

Changes.' None. 

Comment:  Two  caBuneaters  asked 
whether  tbe  propoaed  definitson  of  the 
term  “State c^’’  mcludea  institutional 
libraries  that  serve  the  public  mtd 
otherwise  meet  the  definition  of  “public 
library." 

Discussion:  M  would  be  unusual  that 
an  institutional  library  would  satisfy  the 
statutory  definition  of  “public  library” 
in  sectian  3(5)  of  the  LSCA,  since 
libcahes  that  are  not  general  purpose 
libraries  woeld  not  bn  considand  to 
satisfy  this  dafiniCian.  Although 
libnsiea  soring  individuals  bring  in 
State-supported  institutions  may  be 
funded  uodav  Title  1  of  the  LSCA,  the 
libraries  in,  these  kotitntians  would  not 
be  coastdend  “pufafic  Idiraiiee”  for 
purposes  of  ths  LSCA.  Depanfing  on 
the  facts,  an  institutioiial  lifaraiy  ni^ 
beapertofalibracysystesn  oroetwock 
aid  to  winch  k  consiferod  “Stale  aid.” 
However;  aid  to  aa  inslihiliaaal  fibrnry 
that  is  not  a  public  library  or  does  aot 
receive  the  aid  as  port  of  a  library 
system  is  not  counted  as  “State  aid.  ” 

Changes:  None. 


Coatmenl:  A  caaimaBter  adud 
whether  dsace  aro  any  hbaarisi  or  Idxasy 
systems  that  moet  tho  dsfinitioa  of 
“pabbe  liisaiy^  in  soctiaB  3f5l  of  Rio 
LSCA  and  leoaive  foods  wfokly  or  in 
part  from  a  State  lagtefotura  teat  are  not 
iacindad  in  the  propomd  “State  aid" 
definxtioD  and  naintenance-of-efioTt 
rocmirements. 

Discussion:  Tbe  defittitkm  ef  “State 
aid”  contains  severrii  BMchiakms.  In 
geoaial,  fuAda  laceived  a  ptddic 
library  bora  a  State  legislature  would 
not  be  conskdered  “Stele  aid”  if  these 
funds  met  one  of  the  eetclusioas  uado 
that  term.  Tbe  proposed  regulations 
made  no  attempt  to  define  “puhhc 
library”  or  “IdH'uy  systems.”  The 
definition  of  “publiclibrary”  is  set  forth 
in  section  3CS)  of  the  LSCA  and  the 
description  of  “UlKaFy  ^sterns”  is  set 
forth  in  section  102(aM2l  of  the  LSCA. 

No  library  that  meets  this  definition 
would  be  excluded  from  the  definition 
of  “State  md.” 

Cltcmges:  None. 

Comment:  A  commenter  expressed 
several  concerns  about  reporting  State 
aid  funds  available  for  expenditure  and 
State  aid  funds  actually  expended.  The 
commenter  asked  how  to  report  funds 
carried  over  by  the  State  or  by 
subgrantees  for  expenditure  in  a  fiscal 
year  later  than,  the  year  that  tfiey  were 
appropriated.  The  commenter  pointed 
out  that  the  State  may  intend  certain 
funds  for  State  aid  to  be  expended  in  a 
year  later  than  the  year  that  they  were 
appropriated.  The  questions  dealt  with 
State  funds  used  to  purchase  a 
bookmobile,  operating  funds  for  a 
lilwary  from  one  perii^  lo  the  next,  and 
sinking  fonds  available  for  expenditure 
in  tee  State’s  amrual  program.  Finally, 
the  commenter  asked  wheteer  State 
disbursements  to  sub^ntees  are 
expmditures. 

Discussion:  The  Slate’s  (»surance  in 
the  annual  program  that  a  given  amount 
of  State  aid  is  currently  available  for 
actual  expenditure  is  the  gauge  for 
computing  nieTntenence>-^-efiort.  The 
Secretary  considers  the  statutory 
prerequisite  for  grant  payment  to  be 
satisfi^  if  the  amount  stated  in  the 
assurance  is  at  least  ninety  per  cent  of 
the  amoimt  reported  to  the  Secretary  as 
the  amoimt  actually  expended  in  the 
“base  year”  fthat  »,  the  second  year 
preceding  the  year  of  Federal  allotment) 

Smee  nMintena]3ce>of-efiort 
calculations  are  based  on  actual 
expenditure  and  amounts  availabfo  for 
expenditiae  rather  than  appropriations, 
it  is  intmaterial  when  ten  funds  for  State 
aid  w«e  appropriated,  or  wheteer  tba 
funds  have  been  canted  over  from  one 
year  to  another.  Hotwevar,  if  at  the  time 
the  State  makes  its  assurance  in  the 


annual  program,  it  te  known  that  funds 
appropriated  for  State  aid  an  not 
currently  available  fev  actual 
expenditure  (for  example,  if 
appropriated  funds  have  been  subjected 
to  a  line  item  veto  or  formally 
earmarked  by  the  State  or  a  subgrantee 
for  expeaiditDn  in  a  sabsequeot  mrl 
those  funds  shottld  not  ba  inefowd  in 
the  annual  proym  nauxaace.  Ateo. 
continuous  carryovers  of  funds  for  State 
aid  could  pron^  questions  from  tee 
Secretary’s  stem  and  auditors  as  to 
whether  the  fonds  bad  in  ihet  been 
available  for  expenditure  as  reported  in 
the  annual  program. 

The  Statens  post  award  reports  to  the 
Secretary  should  reflect  all  actual 
expenditures  for  State  aid.  both  in  the 
year  of  allotment  and  in  the  base  year. 

FinalLy,  State  didiorseinente  to  paUic 
libraries  and  library  systems  are  oat 
considered  expenditures  until  they  are 
expended  by  tee  subgrantee.  However, 
for  the  purpoae  of  assuring 
mairrienanca-af-efiaft  in  an  aonual 
program,  dabursameBt  would  normally 
make  funds  availifofo  for  ajqMnditura, 
unless  tee  subgrantee  has  fbnnally 
determined  teat  they  are  to  be  spent  in 
a  subsequent  year. 

Changes:  None. 

CommofiA:  A  commenter  asked  how 
the  expendkure  of  funds  under  State  aid 
is  to  be  reported  in  the  longrranga  phm. 
the  annual  program,  and  the  annual 
report.  The  same  coramenter  asked 
whether  tee  Secretary  expects  tee  same 
types  of  evaluation,  infonnation  sharing, 
cooperation.  okI  coordination  that  are 
required  of  other  LSCA  projects. 

Dismssron:  States  sbmlo  refer  to  the 
reporting  nstructions  that  accompany 
the  forms  used  for  the  reports. 

The  term  “State  aid”  is  used  only  in 
the  section  7(aK2)(Al  maintenance-of- 
effort  requirement  and  should  not  be 
read  into  other  LSCA  reqfuiremeata 
State  aid  as  an  expenditure  cateyy 
need  not  be  described  as  such  in  the 
basic  and  long-rangp  programs.  To  the 
extent  that  State  aid  is  relevant  in  some 
other  reporting  content  (i.e.,  as  a  piert  of 
tlie  State  metite)  H  shouM  be  des^bed 
or  reported  as  appropriate.  A  State  Is  not 
required  to  account  to  the  Federal 
government  for  its  use  of  State  aid  as  if 
the  State  aid  were  Federal  grant  money 
However,  the  Slate  must  be  prepared  to 
document  to  auditors  that  it  complied 
with  section  7  of  the  LSCA  by 
documenting  that  the  assured  araoum  of 
State  aid  was  available  for  expenditure, 
and,  for  prior  years,  that  the  amount 
reported  in  tee  annuol  program 
assurance  was  actually  expended 

Changes:  None. 

Comment:  A  coRunenter  potceived 
that  future  reporting  may  be  in  • 
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different  manner  or  method  and 
wondered  whether  State  library 
administrative  agencies  would  be 
penalixed  if  they  submit  reports 
concerning  maintenance-oreffort  under 
the  propo^  definition. 

IXscussion:  The  Secretary  is  bound  by 
the  final  regulatitHU  and  would  not 
penalize  grantees  following  those 
regulations.  Future  substantive  dianges 
to  the  maintenance-of-effart  reporting 
requirements  would  require  publication 
of  amended  regulations  with  notice  urd 
opportunity  for  public  comment.  The 
Secretary  would  not  issue  final 
regulations  that  were  significantly  more 
restrictive  than  the  proposed 
regulations.  A  change  in  procedure 
would  necessitate  another  proposed  rule 
with  opportiinity  for  public  comment. 

Grantees  must  realize,  however,  that 
regulations  cannot  address  every 
question  of  interpretation  that  might 
arise  under  a  program  statute.  For  this 
reason  grantees  are  urged  to  seek 
guidance  from  the  Se(^tary’s  staff  on  a 
case-by-case  basis.  The  General 
Education  Provisions  Act  establishes  a 
procedure  by  which  the  Secretary 
provides  binding  written  advice  to  grant 
recipients.  Grantees  cannot  be  required 
to  return  grant  fpnds  expended  in 
reliance  on  that  advice.  This  “mitigating 
circumstances”  procedure  is  set  forth  in 
-34  CFR  81.23. 

Changes:  None. 

Comment.  A  commenter  noted  that 
(he  definition  of  “State  aid”  includes 
funds  appropriated  to  a  State  library 
administrative  agency,  and  asked 
whether  funds  appropriated  to  a  State 
itgency  that  is  not  the  State  library 
administrative  agency  can  be  used  for 
n  I  ai  n  tenance-of-effort  ^purposes. 

Another  commenter  requested  that 
the  definition  be  revised  to  state  that 
State  aid  means  funds  that  are 
appropriated  by  a  State  legislature  and 
available  to  State  library  administrative 
agencie.s  for  payment  to  public  libraries 
and  public  library  systems  for  public 
library  services. 

Discussion:  Neither  the  proposed 
regulations  nor  these  final  relations 
restrict  State  aid  to  aid  distributed  by 
the  State  library  administrative  agency. 
Nevertheless,  it  would  be  unusual  for 
funds  for  public  libraries  and  librarv 
systems  not  to  be  distributed  by  the 
State  library  administrative  agency. 

Changes:  None 

Comment:  Several  commenters 
recommended  that  the  definition  of 

State  aid”  be  revised  to  add  that  funds 
for  State  aid  must  be  available  for 
expenditure.  One  commenter 
recommended  that  the  regulation  be 
stated  in  terms  of  funds  “provided” 
rather  than  “appropriated.” 


Discussion:  The  Secretary's  purpose 
in  publishing  these  final  regulatioas  is 
to  define  the  statutory  term  "State  aid.” 

It  is  unnecmsary  to  add  Imiguage  about 
availability  to  t^  (Minition  8iiK»  the 
statute  and  final  r^ptlations  published 
Maoch  17. 1992  already  provided  in 
§  770.41(a)  that  “State  aid”  must  be 
available  for  expenditure.  Appropriated 
funds  for  which  the  executive  branch  of 
a  State  has  legally  exercised  a  line  item 
veto  authority  or  other  legal  authority  to 
reduce  appropriations,  or  has  failed  to 
follow  a  required  allocation  process  are 
not  considered  available  for 
expmiditure.  There  is  no  need  to  repeat 
this  in  the  definition  of  “State  aid.” 

Change:  None. 

Comment:  Several  commenters  asked 
whether  maintenance-of-effort 
calcnilations  would  be  effected  by 
special  purpose  non-recurring 
appropriations.  First,  one  commenter 
asked  how  maintenance-of-efiort  would 
be  affected  by  a  special  purpose 
supplemental  or  “one-time  windfall” 
State  aid  to  public  libraries.  The  same 
commenter  asked  how  a  State  would 
report  on  a  supplemental  allocation  that 
did  not  receive  funding. 

Second,  one  commenter  noted  that  a 
$75  million  public  library  construction 
bond  had  been  issued  in  his  State  a  few 
years  ago.  The  commenter  stated  that  it 
would  be  unfair  for  this  action  to 
increase  substantially  the  State's 
maintenance-of-efiort  level. 

Third,  one  commenter  asked  that 
State  funds  appropriated  for  building  or 
repairing  public  library  fecilities  be 
excluded  from  the  definition.  The  same 
commenter  also  asked  that  State  funds 
appropriated  for  public  library  operating 
costs  on  a  nonrecurring  basis  be 
excluded  from  the  definition  of  the  term 
“State  aid.” 

Fourth,  a  number  of  commenters 
recommended  that  a  fourth  exclusion  be 
added  to  the  definition  of  the  term 
“State  aid.”  This  additional  exclusion 
would  cover  (1)  general  or  limited 
obligation  bonds,  bonding  authority,  or 
appropriations  that  finance  or  secure 
debt  c^ligations  or  fund  capital 
investment:  (2)  major  special  programs 
for  public  libraries;  or  (3)  special  one¬ 
time  appropriations  to  individual  public 
libraries. 

Finally,  several  commenters 
expressed  the  view  that  the  actions  of 
State  legislatures  to  provide  special  one¬ 
time  aid  to  public  libraries  should  not 
be  considered  as  part  of  general  State 
aid  on  which  the  definition  is  based. 

Discussion:  The  Secretary  notes  that 
construction  expenditures — which  are 
by  their  nature  subject  to  year-to-year 
fluctuations — are  not  counted  for 
purposes  of  maintenance-of-efiort 


computaticm  undw  section  7(aK2MA}  of 
the  LSCA.  A  clarifying  change  has  been 
made  to  the  definition.  The  exchiaioi 
for  construction  should  cover  most  ncm- 
routine  capital  expenditures.  Also,  the 
Secretanr  notes  that  an  allocation  that  is 
not  funded  would  not  affect 
maintmance-of-effort  because,  as  noted 
above,  maintenance-of-effoit  is 
concerned  cmly  with  funds  available  for 
ej^nditure. 

iIm  Secretary  agrees  with  the 
comments  that  actions  of  State 
legislatures  to  provide  ^>ecial  purpose 
non-recurring  appropriations  snould  not 
afiect  maintenance-of-efibrt.  Staies 
should  not  be  discouraged  from  making 
additional  funds  available  to  meet  one¬ 
time  special  needs.  A  change  has  been 
made  to  the  definition  of  “State  aid.” 

The  Secretary,  however,  has  decided  not 
to  adopt  the  specific  changes 
recommended  by  the  commenters. 

References  to  bonds  or  bonding 
authority  are  inappropriate.  Section  7(a) 
of  the  LSCA  is  not  concerned  with 
whether  the  appropriations  from  which 
State  aid  is  derived  are  raised  from  bond 
issues  or  from  some  other  source  such 
as  tax  revenues. 

Also,  the  recommendation  to  exclude 
“major  special  programs”  is  vague  and 
over-broad,  and  could  be  read  to  include 
funds  appropriated  for  new  ongoing 
programs.  The  Secretary  is  not 
authorized  to  interpret  the  LSCA  to 
freeze,  in  efiect,  a  State’s  base 
expenditure  level  for  maintenance-of- 
effort.  The  point  is  that  special  purpose, 
non-recurring  expenditures  from 
whatever  source  should  not  adversely 
affect  the  State’s  maintenance-of-effort 
compliance. 

Finally,  it  is  not  appropriate  to  limit 
the  exclusion  for  special  purpose  non¬ 
recurring  appropriations  to 
appropriations  to  individual  public 
libraries  (as  some  commenters 
recommended). 

Changes:  The  definition  of  “State  aid” 
has  been  revised  to  exclude 
appropriations  earmarked  for 
construction,  and  to  add  a  provision 
excluding  funds  derived  from  special 
purpose  non-recurring  appropriations. 

Comment:  A  commenter  asked  for  an 
explanation  of  the  difference  between 
payments  to  local  public  libraries  and  to 
library  systems,  and  funds  used  fix'  the 
extension  and  development  of  library 
services  for  the  purposes  of 
maintenance-of-efiort.  The  commenter 
perceived  a  dirolication  of  reporting. 

Discussion:  The  commenter  seems  to 
be  referring  to  the  difierence  between 
two  maintenance-of-efibrt  provisions 
under  the  LSCA.  These  provisions  are 
based  on  State  aid  to  public  libraries 
and  library  systems  under  section 
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7(a)(2)(A)  and  expenditures  for  a  State 
library  administrative  agency  under 
section  7(a)(2)(B).  The  difference 
between  these  two  provisions  is  that 
section  7(a)(2)(A)  refers  to  funds  that  are 
distribute,  in  general  through  the  State 
library  administrative  agency,  to  certain 
entities  as  subgrantees,  while  section 
7(a)(2)(B)  refers  to  funds  that  are 
expend^  directly  by  the  State  library 
administrative  agency,  either  for  its  own 
operating  costs  or  to  assist  in  providing 
public  library  Mrvices. 

In  section  7(aK2)(B),  Congress  has 
used  the  phraro  “for  the  part  thereof 
charged  by  State  law  with  the  extension 
and  development  of  public  library 


services  throughout  the  State"  to 
distinguish  a  particular  component  of 
the  State  library  administrative  agency 
from  other  components  of  that  agency. 
Although  Congress  wanted  State  lihraiy 
administrative  agencies  to  continue  to 
be  maintained.  Congress  apparently  did 
not  intend  to  extend  the  maintenance- 
of-effort  requirement  to  library 
administrative  agencies  that  have  no 
State-wide  responsibility  to  public 
libraries. 

Thus,  there  should  be  no  duplication 
of  reporting  if  the  difference  between 
the  expenditures  under  sections 
7(a)(2)(A)  and  7(a)(2)(B),  as  well  as  the 
limitation  on  maintenance-of-effort 


under  section  7(a)(2)(B),  as  described 
above,  is  understood  and  implemented. 

Changes:  The  Secretary  has  modified 
the  regulatory  definition  by  eliminating 
the  reference  to  the  extension  and 
development  of  library  services  and  by 
replacing  the  word  "payment"  with  the 
word  “subgrants."  These  changes 
emphasize  that  the  term  "State  aid" 
does  not  include  any  expenditures 
incurred  directly  by  the  State  library 
administrative  agency. 

(FR  Doc.  93-4088  Filed  2-22-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Extension  Service 

Outreach  and  Aeeistartce  Grants 
Program  for  Socially  Disadvantaged 
Farmers  and  Ranchers 

AGENCY:  Extension  Service  (ES), 
Department  of  Agriculture. 

ACTION:  Notice. 

SUBJECT:  Outreach  and  Assistance 
Grants  Program  for  Socially 
Disadvantaged  Farmers  and  Ranchers; 
Fiscal  Year  1993;  Request  for  Proposals; 
Application  Guidelines. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Ricardo  Gomez,  202-720-2471  for 
program  information  or  the  Cooperative 
Funds  Division  of  the  Extension 
Service— USDA  on  202-401-4527  for 
fiscal  or  budget  information. 

Program  Description 

(a)  Purpose 

Proposals  are  requested  for  fiscal  yecur 
1993  und«r  the  Outreach  and  Assistance 
Grants  Program  for  Socially 
Disadvantaged  Farmers  and  Ranchers. 
Competitive  grants  will  be  awarded  to 
assist  eligible  organizations  and 
institutions  to  provide  outreach  and 
technical  assistance  to  encourage  and 
assist  socially  disadvantaged  fanners 
and  ranchers  to  own  and  operate  farms 
and  ranches  and  to  participate  in 
agricultural  programs.  The  authority  for 
tUs  Program  is  contained  in  section 
2501  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-624,  7  U.S.C.  2279.  The 
program  is  administered  by  the 
Extension  Service  (ES)  of  the  U.S. 
Department  of  Agricultiue  (USDA). 
Assistance  under  the  program  should 
include  information  on  application  and 
bidding  procedures,  farm  management, 
and  other  essential  information  to 
participate  in  agricultural  programs. 

(b)  Available  Funding 

For  fiscal  year  1993,  $1  million  is 
available  for  this  program.  Individual 
grants  will  be  award^  in  amounts 
ranging  fit>m  $25,000  to  $50,000. 

(c)  Eligibility 

Proposals  are  invited  from  any 
community-based  organization  that:  (1) 
Has  demonstrated  exrorience  in 
providing  amcultural  education  or 
other  agricmtiually  related  services  to 
socially  disadvantaged  farmers  and 
ranchers;  (2)  provides  documentary 
evidence  of  its  past  experience  in 
woridng  with  anally  disadvantaged 
burners  and  ranchers  during  the  2  years 
preceding  its  application  for  assistance; 


and  (3)  does  not  engage  in  activities 
prohibited  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 

Proposals  are  also  invited  from  1890 
Land-Grant  Colleges,  including 
Tuskegee  University.  Indian  tribal 
commimity  colleges  and  Alaska  native 
cooperative  colleges,  Hispanic  serving 
post-secondary  educational  institutions, 
and  other  post-secondary  educational 
institutions  with  demonstrated 
experience  in  providing  agricultiiral 
education  or  other  agriculturally  related 
services  to  socially  disadvantaged 
fomily  farmers  and  ranchers  in  their 
region.  In  addition  to  the  above,  an 
applicant  must  qualify  as  a  responsible 
applicant  in  order  to  be  eligible  for  a 
grant  award  undm  the  Pro^am.  To 
qualify  as  responsible,  an  applicant 
must  meet  the  following  standards: 

(1)  Adequate  financim  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  subagreement(s)); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  projert; 

(3)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accoimtability  and  control  of  all  funds, 
property,  and  other  assets; 

(4)  Satisfactory  record  of  integrity, 
judgement,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  government;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

(d)  Definitions 

For  the  purpose  of  awarding  grants 
imder  this  Program,  the  following 
definitions  are  applicable. 

(1)  Agriculture  programs  means  those 
activities  established  ot  authorized  by: 
the  Agricultural  Act  of  1949;  the 
Consolidated  Farm  and  Rural 
Development  Act;  the  Agricultural 
Adjustment  Act  of  1938;  the  Soil 
Conservation  Act;  the  Domestic 
Allotment  Assistance  Act;  and  the  Food 
Security  Act  of  1985; 

(2)  Awarding  official  means  the 
Adiffinistrator  of  ffie  Extension  Service; 

(3)  Grant  means  the  award  by  the 
Administrator  to  a  grantee  to  assist 
eligible  organizations  and  institutions  to 
provide  outreach  and  technical 
assistance  to  encourage  and  assist 
socially  disadvantaged  farmers  and 
ranchers  to  own  and  operate  forms  and 
ranches  and  to  participate  in 
agricultural  programs; 


(4)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded; 

(5)  Peer  review  panel  means  the 
appropriate  employees  of  the  U.S. 
Department  of  Agriculture: 

(6)  Project  means  the  particular 
activity  within  the  scope  of  the  Program 
as  identified  herein; 

(7)  Project  director  means  the 
inffividual  vriio  is  responsible  for 
technical  direction  of  the  project,  as 
designated  by  the  grantee  in  ffie  grant 
proposal  and  approved  by  the 
Administrator, 

(8)  Project  period  means  the  total  time 
approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant  proposal 
or  the  approved  portions  thereof; 

(9)  Socially  disadvantaged  farmer  or 
rancher  means  a  farmer  or  rancher  who 
is  a  member  of  a  socially  disadvantaged 
group;  and 

(10)  Socially  disadvantaged  gjroup 
means  a  group  whose  members  have 
been  subject  to  racial  or  ethnic  prejudice 
becavise  of  their  identity  as  members  of 
a  group  without  regard  to  their 
individual  qualities. 

Proposal  Preparation 

(a)  Proposal  Cover  Page 

(1)  Title  of  Proposal 

The  title  of  the  proposal  must  be  brief 
(BO-character  maxirnmn)  yet  represent 
the  major  thrust  of  the  project. 

(2)  Other  information 

Also  include  the  following 
information  on  the  proposal  cover  page: 

(a)  Name,  address,  telephone  and 
numbers  of  applicant  and  project 
director. 

(b)  Signatures  and  date.  The  cover 
page  must  contain  the  original 
signatures  of  the  Project  Director  and 
the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
entity’s  time  and  other  relevant 
resources. 

(b)  Project  Summary 

Each  proposal  must  contain  a  project 
summary  which  may  not  exceed  2  pages 
in  length.  'The  project  summary  should 
contafo  the  following: 

(1)  Overall  project  goal(s)  and 
supporting  objectives; 

(2)  A  brief  description  of  the  plans  to 
accomplish  project  goal(s);  and 

(3)  Relevance  or  significance  of  the 
proj^  to  enhancing  the  participation  of 
socially  disadvantaged  farmers  and 
ranchers  in  agricultural  programs. 
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(c)  Project  Description 

The  specific  aims  of  the  project  must 
be  included  in  all  proposals.  The  text  of 
the  project  description  may  not  exceed 
15  pages  and  must  contain  the  following 
components: 

(1)  Introduction 

A  clear  statement  of  the  goal(s)  and 
supporting  objectives  of  the  proposed 
project  should  preface  the  project 
description. 

(2)  Background  and  Existing  Situation 

Provide  a  detailed  description  giving 
rise  to  the  need  for  the  efiort  in  the 
proposed  project. 

(3) .  Objectives 

The  objectives  should  be  clear, 
complete,  and  logically  arranged 
statements  of  the  project  goals  with 
sptecific  details  of  planned 
accomplishments  and  how  such 
accomplishments  will  advance  the  goal 
of  assisting  socially  disadvantaged 
farmers  and  ranchers  in  obtaining 
information  on  application  and  bidding 
procedures,  farm  management,  and 
other  essential  information  to 
participate  in  agricultural  programs. 

(4)  Procedures 
Describe  the  method  of 

implementation  or  plan  of  action  to  be 
utilized  in  attaining  each  of  the  stated 
objectives. 

(5)  Evaluation 

Give  specific  evaluation  objectives 
including  impact  factors  and  indicators 
of  effectiveness  and  efficiency  in 
accomplishing  objectives. 

(d)  Collaborative  Arrangements 

If  the  nature  of  the  proposed  project 
requires  collaboration  or 
subcontractural  arrangements  with  other 
entities,  the  applicant  must  identify  the 
collaborator/sulxxjntractor  and  provide 
a  full  explanation  of  the  nature  of  the 
relationship. 

(ej  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  ffinding  sources  and  itemize  costs  by 
the  following  line  items;  personnel 
costs,  equipment,  material  and  supplies, 
travel  and  all  other  costs. 

Pimds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  whi^  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Fede^  cost 
principles,  and  is  not  prohibited  under 
any  applicable  Federal  statute.  Salaries 


of  project  personnel  who  will  be 
woridng  on  the  project  may  be  requested 
in  proportion  to  the  efibrt  that  they  will 
devote  to  the  project. 

Proposal  Submission 

(a)  What  To  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

(b)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  postmarked  by  April  26. 
1993,  and  sent  to  the  addrem  below. 
Hand-delivered  proposals  must  be 
submitted  by  April  26, 1993,  to  an 
express  mail  or  courier  service  or 
brought  to  the  following  address: 
Extension  Service — USDA,  Cooperative 
Funds  Division.  Cotton  Annex.  2d  Floor 
Mez.,  300  12th  Street,  SW..  Washington. 
DC  20250-0900. 

Proposal  Review,  Evaluation,  and 
Disposition 

(a)  Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will 
be  eliminated  finm  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  and  recognized 
specialists  in  the  areas  covert  by  the 
proposals  received. 

Ine  peer  review  panel  will  be 
selected  and  organized  to  provide 
maximum  expertise  and  objective 
juc^ment  in  the  evaluation  of  proposals. 
Proposals  will  be  ranked  and  support 
levels  will  be  recommended  by  the 
panel(s)  within  the  limitation  of  total 
funding  available  in  fiscal  year  1993. 

(b)  Evaluation  Criteria 

In  evaluating  the  proposal,  the  peer 
review  panel  will  take  into  account  the 
degree  to  which  the  proposal 
demonstrates  the  following: 

(1)  Responsiveness  to  the  need  to 
provide  socially  disadvantaged  farmers 
and  ranchers  with  information  on 
application  and  bidding  procedures, 
farm  management,  and  other  essential 
information  to  enhance  participation  of 
agricultural  pnwrams. 

(2)  Potential  for  encouraging  and 
assisting  socially  disadvantaged  farmers 
and  ranchers  to  own  and  operate  farms 
and  ranches  and  to  participate  in 
agricultural  programs. 


(3)  Originality,  practicality,  and 
creativity  in  developing  and  testing 
innovative  solutions  to  existing  or 
anticipated  issues  or  problems  of 
socially  disadvantaged  farmers  and 
ranchers. 

(4)  Adequacy,  soundness  and 
appropriateness  of  the  approach  to  the 
solution  of  the  problem. 

(5)  Experience,  qualifications, 
competence,  and  availability  of 
personnel  to  direct  and  carry  out  the 
project. 

(c)  Proposal  Disposition 

When  the  peer  review  panel  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 
Official  that  the  project  be  (a)  approved 
for  support  from  currently  available 
funds  or  (b)  declined  due  to  insufficient 
funds  or  imfavorable  review. 

USDA  reserves  the  right  to  negotiate 
with  the  Project  Director  and/or  the 
submitting  entity  regarding  project 
revisions  (e.g.,  reductions  in  scope  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

Supplementary  Infonnation 

(a)  Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  be  not  later  than  September 
30, 1993. 

All  funds  granted  under  the  Program 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department’s  Federal  assistance 
regulations. 

(b)  Obligation  of  the  Federal 
Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
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in  any  way  to  provida  fairthar  8U{^n>rt  of 
a  proyact  oc  any  portion  Uuneof. 

(c)  Other  AppHcahk  Federal  Rotates 
and  Regolatkms  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
conaidared  for  review  or  grants  awarded 
under  the  Program.  These  inchida.  but 
are  not  limited  to  the  foUowing; 

7  CFR  part  lb— USDA  Implesaeatatkm 
of  the  National  Environmental  Policy 
Act; 

7  CFR  part  3 — USDA  implementation  of 
OMB  Circular  A-129  regarding  debt 
collactiOQ; 

7  CFR  part  1.1 — USDA  impleinesitaticm 
of  the  Freedom  of  InfonnatiaB  Ad; 

7  CFR  pert  15.  Sidrpmt  A— USDA 
implaiDeiilalion  of  title  Vi  of  the  Civil 
Act  of  1964: 

7  CFR  pert  3015 — U^A  Uniform 
Fedaial  Asststance  Regulations, 
implementing  OMB  directives  (ie.. 
Circular  Noa.  A— 110.  A-21,  and  A- 


1Z2)  and  incwputating  ptoviskaia  of 
31  U.&C.  6301-6306  (ionnaily,  the 
Pedetri  Grant  and  Cooparatlve 
Agreement  Act  of  1977.  Pub.  L.  05~ 
224).  as  well  as  general  policy 
requirements  applicable  to  r^pients 
of  Departmental  financial  aaaistatooa: 

7  CFR  part  3016— USDA  Ihiiform 
Administrative  Raquiramanta  fra 
Grants  wad  Co(4>stativa  Agreements  to 
State  and  Local  Govaranaents; 

7  CFR  part  3017.  as  amended — USDA 
implmnentation  of  Goverementwide 
Debarment  and  Suspension 
(nonprocuremeni)  and 
Govemmehtwide  Requirements  for 
Drug-Ftee  Woricpiace  (Grants); 

7  CFR  part  3018— USDA 
impLemantation  of  Naw  Restxictioos 
on  Lobbying,  bnposas  piohibitioiis 
and  requiramants  fM  disclosuto  and 
certihcation  related  to  lobbying  cm 
recipients  of  Federal  contracts,  grants, 
cooperative  agreemerrts.  and  kwiut; 


29  U.S.a  794.  secUoB  504— 
Rehabilitation  Act  of  1973.  and  7  CFR 
part  15B  (USDA  implemeBtaiion  of 
the  statute),  prohibiting 
discriminMlioa  baaed  upcm  physicel 
or  mental  handicap  in  FedwaUy 
assisted  programs;  and 
35  U.S.C  200  et  seq. — Bayh-Dole  Act. 
contnrfling  aDocation  oif  rig^s  to 
iiTvenfions  made  by  emptoyeea  of 
small  business  firms  and  domestic 
nonprofit  organizations,  inchiding 
univenitiet.  in  Fedaaally  aertsted 
pregratos  (implementing  regulations 
are  cantain«d  in  37  CFR  part  401). 

Done  at  Washington,  DC.  oe  EtocemlMr  16, 
1992. 

Myron  D.  )oluisniiL 
AdminJstwator,  Rxtensinn  Service. 

{PR  Doc  9.1-4163  PUad  2-22-93;  6:45  am) 
aauNQ  CODE  Mie-ea-M 
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DEPARTMENT  OF  TRANSPORTATION 

RESEARCH  AND  SPECIAL 
PROGRAMS  ADMINISTRATION 

[Preemption  Determination  No.  PD-2(R); 
Docket  No.  PDA-5(R)] 

Application  by  National  Solid  Wastes 
Management  Association  for  a 
Preemption  Determination  Cortceming 
Illinois  Environmental  Protection 
Agency’s  Uniform  Hazardous  Waste 
Manifest 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Administrative  determination 
that  the  Uniform  Hazardous  Waste 
Manifest  promulgated  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  is  preempted  by  the  Hazardous 
Materials  Transportation  Act  (HMTA). 

Applicant:  National  Solid  Wastes 
Management  Association,  on  behalf  of 
its  Chemical  Waste  Transportation 
Institute. 

State  Requirement  Affected:  State  of 
Illinois  Uniform  Hazardous  Waste 
Manifest,  EPA  Form  8799-22/ 
H.532.0610. 

Applicable  Federal  requirements: 
Hazardous  Materials  Transportation  Act 
(HMTA),  49  App.  U.S.C.  1801  et  seq., 
and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

Mode  Affected:  Hi^way. 

SUMMARY:  To  the  extent  indicated  in  this 
decision,  the  HMTA  pceempts  die 
Illinois  requirement  that  hazardous 
waste  generators  utilize  the  State  of 
Illinois  Uniform  Hazardous  Waste 
Manifest,  EPA  Form  8799-22/ 
11.532.0610,  and  lEPA’s  accompanying 
requirwnents  that  regulate  the 
completion  of  the  lEPA  Uniform 
Hazardous  Waste  Manifest. 

As  a  shipping  document,  the  IQ^A 
Uniform  Hazardous  Waste  Manifest  is  a 
“covered  subject”  under  49  App.  U.S.C. 
1804(a)(4)(B),  as  amended  by  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA), 
Pub.  L.  101-615.  The  EEPA  Uniform 
Hazardous  Waste  Manifest  is  not 
“substantively  the  same  as”  the  Federal 
Uniform  Haz^ous  Waste  Manifest,  as 
required  by  the  HMTA  in  order  for  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  to  be  an  acceptable 
substitution  for  the  Federal  Uniform 
Hazardous  Waste  Manifest. 

The  Federal  regulations,  49  CFR 
107.202, 171.3(c)(3),  and  172.205  state 
that  State  requirements  for  hazardous 
waste  manifests  that  differ  from,  or  are 
in  addition,  to  Federal  requirements  are 
preempted  by  Federal  law.  This  explicit 


declaratioB  of  Fedvral  preemption  of 
noB-unifomt  local  tequiremeiMs  with 
regard  to  hazardous  waste  maniiaata 
indicative  that  a  State’s  varying  the 
Federal  Uniform  Hazardous  Waste 
Manifest’s  requirements  does  not  meet 
the  “substantively  the  same  as”  test  and 
thus  is  preempted  under  the  HMTA. 

The  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRAh  » 
amended,  42  U.S.C.  6901  et  seq., 
requires  EPA  to  consult  with  the 
Secretary  of  Transportation  tosstahlish 
standards  applicable  to  the 
transportation  of  hazardous  wastes.  42 
U.S.C.  6823.  RCRA  specifically  reqiuiras 
EPA  to  consult  with  the  Secrstaiy  of 
Transportation  with  regard  to  the 
requirements  of  the  hazardous  waste 
manifest  system.  42  U.SjC.  6S23(a)(3). 
Furthermore,  any  regulations 
promulgated  by  EPA  concerning 
hazardous  wastes  subject  to  the  HMTA 
and  the  HMR  must  be  consisteat  with 
the  requirements  and  limitations  of  the 
HMTA  and  the  HMR.  42  U.S.C.  6923(h). 

Concerning  an  EPA-approved  State 
hazardous  waste  program,  EPA 
regulations  state  ^at  if  “an  approved 
State  program  that  has  a  greater  scope  of 
coverage  than  required  by  Federal  law, 
the  adutional  coverage  is  not  part  of  tito 
Federally  approved  program.”  40  CFR 
271.1(i)(2).  Furthermore,  since  EPA’s 
regulations  concerning  hazardous  waste 
manifests  are  required  to  be  consistent 
with  the  HMTA  and  the  HMR,  an 
inconsistent  State  Uniform  Hazudous 
Waste  Manifest,  included  in  an  EPA- 
approved  State  hazardous  waste 
program,  is  not  “otherwise  authorized” 
by  Federal  law.  The  lEPA  Uniform 
Hazardous  Waste  Manifest,  thaefore.  is 
not  “otherwise  authorized”  by  Federal 
law  and  thus  is  not  excluded  from 
preemption  under  the  HMTA. 

FOR  FURTHER  INFORMATION  COWTACT: 
Edward  H.  Bonekemper,  ni.  Assistant 
Chief  Courts^,  Hazardous  Materials 
Safety  &  Research  and  Technology  Law, 
Research  and  Special  Progrwns 
Administration,  U.S.  Departmeoi  of 
Transportation,  Washington.  DC  20S90- 
0001  (Tel.  No.  (202)  366-4400). 

I.  Application  for  Preemption 
Determination 

The  April  12, 1990  petition  of  the 
National  Solid  Wastes  Management 
Association  (NSWMA),  on  b^ralf  of  its 
Chemical  Waste  Transportatkm  InstiUrte 
(CWTI),  sought  an  administrative 
determination  that  the  lEPA’s  Uniform 
Hazardous  Waste  Manifest  was 
inconsistent  with  the  HMTA  and  the 
HMR.  Due  to  a  statutory  change  in  the 
HMTA,  which  directly  affected  the 
regulatory  implementation  of  the 
HMTA’s  preemption  provisions  on  June 


12, 1992,  NSWMA  resubmitted  its 
application  for  an  administrative 
determination  that  the  HMTA  preempts 
the  Uniform  Hazardous  Waste  Manifest 
promulgated  by  lEPA.  (The  applicant  is 
referred  to  as  "CWTI”  in  the  balance  of 
this  decision.) 

A.  Relevant  EPA  and  lEPA’s 
Requirements  for  the  Transportation  of 
Hazardous  Wastes 

RCRA  grants  EPA  the  authority  to 
issue  guidelines  to  assist  States  in 
developing  their  own  Federally 
authorized  hazardous  wastes  programs. 
RCRA  requires,  among  others,  that  State 
hazardous  waste  programs  be 
“•qoivalent  to  the  Federal  program  .  .  . 
(and)  consistent  with  the  Federal  or 
State  programs  applicable  in  other 
States  .  .  .’’in  order  for  a  State  to  be 
authorized  to  administer  its  own 
hazardous  waste  program.  42  U.S.C. 

6926.  Under  EPA’s  regulations 
specifically  pertaining  to  a  State’s  use  of 
a  uniform  hazardous  waste  manifest  as 
part  of  the  State’s  authorized  program, 

“.  .  .  the  State  RCRA  program  must 
require  the  use  of  EPA  Manifest  Forms 
8700-22  and  8700-22A  .  .  .”40  CFR 
271.6(d).  “Manifest”  is  defined  by 
RCRA  to  mean  the  “form  used  for 
identifying  the  quantity,  composition, 
and  the  origin,  routing,  and  destination 
of  hazardous  waste  during  its 
transportation  from  the  point  of 
g«ieration  to  the  point  of  disposal, 
treatment,  or  storage.”  42  U.S.C. 
69031(12).  The  manifest  form  is  an 
essential  part  of  the  manifest  system 
about  which  the  EPA  must  consult  with 
the  Secretaiy  of  Transportation  prior  to 
promulgating  regulations  with  regard  to 
the  transportation  of  hazardous  waste. 

lEPA  requires  that  the  lEPA  Uniform 
Hazardous  Waste  Manifest  be  utilized 
for  all  shipments  of  hazardous  wastes 
originating  in  Illinois  and  being 
transported  to  a  State  that  does  not  print 
or  supply  the  lEPA  Uniform  Hazardous 
Waste  Manifest.  The  generator  of  the 
hazardous  waste  must  complete  and 
certify  the  manifest  as  accurate.  The 
transporter  of  the  hazardous  waste  must 
acknowledge  receipt  of  the  waste 
described  on  the  manifest  and  assure 
that  the  manifest  accompanies  the  waste 
during  transportation.  The  transporter 
must  assure  that  the  receiving  facility  or 
subsequent  transporter  acknowledges 
receipt  of  the  shipment.  Finally,  the 
transporter  must  assure  that  both  the 
gesierator  and  receiving  facility  receive 
a  cqpy  of  the  manifest,  and  also  retain 
a  copy  of  the  manifest  for  its  own 
records. 

The  lEPA  Uniform  Hazardous  Waste 
Manifest  system  diverges  from  the 
Federal  Uniform  Hazardous  Waste 
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Manifest  lequixements  in  two  distinct 
areas.  First,  under  EPA’s  and  DOT'S 
regulations,  a  generator  who  transports, 
or  c^ws  for  tran^portatian,  hazardous 
waste  must  prepare  a  Federal  Unifcmn 
Hazardous  Waste  Manifest  in 
accordance  with  the  r^ulations 
promulgated  by  EPA.  40  CFR  262.20, 49 
CFR  172.205(a].  The  relevant 
requirements  for  the  completion  of  the 
Federal  Uniform  Hazardous  Waste 
Manifest  require  that  the  total  quantity 
of  hazardous  waste  being  transported  oe 
entered  in  Item  13  of  the  Federal 
Uniform  Hazardous  Waste  Manifest.  40 
CFR  part  262,  Appendix.  However,  the 
corresponding  item  on  the  lEPA 
Uniform  Haz^ous  Waste  Manifest 
instructs  the  preparer  to  enter  the 

3uantity  without  using  hactions  or 
ecimals;  thus,  the  quantity  described 
must  be  rounded  to  the  nearest  whole 
number. 

Second,  the  Federal  Uniform 
Hazardous  Waste  Manifest  requires  the 
use  of  a  continuation  sheet.  EPA  Form 
8700-22A,  if  more  space  is  necessary  to 
complete  the  information  required  for 
EPA  Form  8700-22.  40  CFR  262.20(a). 
EPA  regulations  require  a  generator  to 
use  EPA  Form  8700-22A.  the 
continuation  sheet,  when  more  than  two 
transporters  are  to  be  used  to  transport 
the  hazardous  wastes  or  more  space  is 
needed  to  complete  the  section 
pertaining  to  the  DOT  description  and 
related  information.  40  CFR  part  262, 
appendix.  However,  the  DEPA  Uniform 
Hazardous  Waste  Manifest  prohibits  the 
use  of  a  continuation  sheet  when  more 
space  is  needed  to  record  the 
information  required  ta complete  the 
manifest.  Rather,  a  gmerator  must 
complete  a  second  separate  lEPA 
Uniform  Hazardous  Waste  Manifest 
form  when  the  generator  otherwise 
would  have  utilized  a  continuation 
sheet  imder  the  Federal  requirements. 
Therefore,  lEPA  adopted  a  procediue 
distinct  from  the  one  established  by 
EPA. 

It  should  be  noted  that  CWTI's  initial 
petition  for  an  inconsistency  ruling 
included  a  third  issue.  lEPA’s 
instructions  with  regard  to  the  lEPA 
Uniform  Hazardous  Waste  Manifest  had 
directed  generators  to  use  *‘1**.  instead 
of  “G”.  to  indicate  gallons  and  "2” 
rather  than  **Y^,  to  indicate  cuNc  yards. 
“G”  and  ‘Tf*  are  required  Federal 
abbreviations  for  completion  of  the 
Federal  Uniform  Haz^ous  Waste 
Manifest.  CWTI  had  petitioned  DOT  to 
find  lEPA’s  restriction  on  the  allowable 
abbreviations  preempted  under  the 
HMTA.  Subsequent  to  CWTTs 
application  for  an  inconsistency  ruling, 
I^A  reprinted  its  Uniform  Hazardous 
Waste  Manifest  form  to  allow  the 


abbreviations  specified  under  the 
Federal  regulations.  Because  this 
particulcu  concern  raised  by  CWTI  is  no 
longer  an  issue,  it  will  not  addressed  in 
this  decision. 

B.  Application  of  the  HMTA  and  the 
HMB  to  Hazardous  Wastes 

“The  term  [hazardous  materialsl 
includes .  .  .  hazardous  wastes. .  . 

49  CFR  171.8  (as  amended  November  5. 
1992,  57  FR  52930, 52935).  See  also  “No 
person  may  offer  for  trsm^xirtaticm  or 
transport  a  hazardous  waste .  .  .in 
interstate  or  intrastate  commerc:a  except 
in  accordance  with  the  requirements 
[the  HMRl.”  49  CFR  171.3(al.  RCRA 
specifically  directs  that  EPA’s 
regulations  applicable  lo  transporters  of 
hazardous  wastes  “shall  be  consistent 
with  the  reqciirements  of’  ttte  HMTA 
and  the  HMR  42  U.S.C.  6923(b).  (For 
purposes  of  the  HMR.  a  hazardous  waste 
also  is  a  “hazardous  substance”  when 
the  contents  of  a  single  package  equal  or 
exceed  the  “reportable  quantity”  f(»  that 
hazardous  substance.  49  CFR  171.8  and 
172.101,  Appendix  A.) 

The  HMR  include  requirements  for 
hazardous  waste  manifests.  First,  the 
HMR  address  the  acceptable  format  of 
the  Federal  Uniform  Hazardous  Waste 
Manifest.  The  HMR  require  that  EPA 
Form  8700-22  be  used  as  the  Federal 
Uniform  Hazardous  Waste  Manifest 
form.  If  EPA  Form  8700-22  does  not 
provide  adequate  space  for  the 
completion  of  the  DOT  description,  or 
other  informational  requirements,  the 
HMR  require  EPA  Form  B70O-22A.  the 
Federal  Uniform  Hazardous  Waste 
Manifest  Continuation  Sheet,  to  be  used 
to  complete  the  manifest.  49  CFR 
172.205(a).  The  HMR  also  specifically 
authorize  the  use  of  continuation  sheets 
as  part  of  shipping  papers  required  for 
the  tmn&poriation  of  hazcurdous 
materials.  49  CFR  172.201(c). 

Second,  the  HMR  instruct  the 
generator  to  complete  the  Federal 
Uniform  Hazardous  Waste  Manifest  in 
accordance  with  EPA’s  regulations 
governing  the  Uniform  Hazardous  Waste 
Manifest.  49  CFR  172.20S(b). 

Concerning  the  forms  to  be  used  by  the 
preparer  of  the  manifest,  EPA’s 
regulations  parallel  the  HMR  by 
requiring  the  use  of  EPA  Form  8700-22 
and  EPA  Form  8700-22A  as  the 
acceptable  Federal  Uniform  Hazardous 
Waste  Manifest  forms.  40  CFR  262.20(a): 
40  CFR  part  262,  Appendix.  Both  EPA’s 
regulations  and  the  HMR  demonstrate 
that  continuation  sheets  are  an  integral 
part  of  the  overall  Federal  Uniform 
Hazardous  Waste  Manifest  scheme. 

Third,  the  HMR  address  the 
acceptable  informational  items  to  be 
entered  onto  the  Federal  Unifram 


Hazardous  Waste  Manifest  by  requiring 
the  manifest  preparer  to  comply  with 
EPA’s  rsjgulatiQns.  EPA  requires  foe 
completion  of  the  manifest  and 
continuation  sheets,  if  any  are  needed, 
to  be  in  acoardaiu:e  with  the 
instructioos  coitfained  in  the  Appendix 
to  40  CFR  port  262. 40  CFR  262.20(a). 
EPA’s  regrUations,  concerning  the 
reporting  of  the  quantiW  of  hazardous 
waste  b^g  tranqmrtea.  require  the 
total  quantiW  of  waste  described  on  the 
Federal  Unirorm  Hazardous  Waste 
Manifest  to  be  entered  onto  the 
manifest.  40  CFR  port  262.  appendix, 
item  13.  Furthsrmora.  the  HK^  in 
describing  the  requirements  of  the 
shipping  description  of  a  hazardous 
material  on  the  Federal  Uniform 
Hazardous  Waste  Manifest,  require  the 
inclusion  of  the  total  quantity  of  tire 
waste  to  appear  adfeoent  to  tte  shipping 
description.  49  CFR  172.202(g). 

C.  CWTI’s  Petition  and  Public  Notice 

CWTI’s  petition  argues  that  lEPA’s 
Uniform  Hazardous  Waste  Manifest  is 
preempted  by  Federal  law  because  it 
constitutes  an  “obstacle”  to  the 
achievement  and  execution  of  the 
HMTA  and  the  HMR  and  because  “dual 
compliance”  with  both  lEPA  and 
Federal  Uniform  Hazardous  Waste 
Manifest  requirements  is  not  possible. 
Furthermore,  CWTI  asserts  tfauri  lEPA’s 
Uniform  Hazardous  Waste  Manifest  is 
explicitly  preempted  by  the  HMTA  as  a 
“covered  subject”  whi^  is  not 
“substantively  the  same  as”  the  Federal 
Uniform  Hazardous  Waste  Manifest. 

CWn  relies  primarily  upon  the 
HMTA  and  the  HMR  provisions  which 
preempt  non-Federal  requirements 
regarding  the  “preparation,  execution, 
and  use  of  shipping  documents 
pertaining  to  hazardous  materials  and 
requirements  respecting  the  number, 
content,  and  placement  of  such 
documents”  ediidi  are  not 
“substantively  the  same  as”  the  Federal 
requirements.  49  App.  U.S.C. 
1804(aK4KA).  49  CFR  107.202.  CWTI 
asserts  th^  the  lEPA  Uniform 
Hazardous  Waste  Manifest  is  not 
excepted  from  preemption  imder  the 
HMTA  because  the  I^A  Uniform 
Hazardous  Waste  Manifest  is  not 
“otherwise  authorized”  by  Federal  law. 
CWn  elaborates  upon  its  argument  by 
stating  that  the  lEPA  Uniform  ^ 
Hazardous  Waste  Manifest  foils  to 
withstand  the  Federal  preemption 
standards  defined  in  49  App.  U.S.C. 
iail(a)  and  49  CFR  107.202(b).  These 
preemption  standards  are:  (1)  the 
impossibility  of  “dual  omnpliance”  with 
bo^  Federal  and  non-Fedmal 
requirements,  and  (2)  tiie  non-Fadaral 
requirement  constitutes  an  “obstacle”  to 
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the  achievement  and  the  execution  of 
the  HMTA  or  the  HMR. 

On  April  30, 1990,  RSPA  published  a 
Public  Notice  and  Invitation  To 
Comment  on  CWTI’s  Inconsistency 
Ruling  Applicatitm  (IRA-51).  On 
16. 1991,  due  to  the  1990  amendments 
to  the  HMTA,  advisory  inconsistency 
rulings  were  changed  to  legally  binding 
preemption  determinations. 
Consequently,  CWTI  resulunitted  its 
application  and  requested  a  preemption 
determination  concerning  the  same 
issues  raised  in  its  originm  petition. 
RSPA  published  a  Public  Notice  and 
Invitation  To  Comment  on  CWTI’s 
current  application  on  July  21, 1992.  57 
FR  32360.  On  SeptembOT  25, 1992, 

RSPA  published  a  Public  Notice 
Extending  Rebuttal  Comment  Period  to 
clarify  the  fact  that  comments 
previously  submitted  on  CWTI’s  IRA-51 
application  would  be  considered 
together  with  any  comments  submitted 
on  CWTTs  current  application.  PDA- 
S(R).  57  FR  44402. 

In  response  to  these  Notices,  three 
industry  associations,  nineteen 
companies  and  one  imiversity 
submitted  comments  in  support  of 
preemption.  The  lEPA.  the  Illinois 
Attorney  General,  and  the 
Massachusetts  Executive  Office  of 
Environmental  Affairs,  on  behalf  of  the 
International  Hazardous  Waste  Manifest 
Coordinators  Group  (DfWMCG), 
opposed  the  petition.  One  commenter 
did  not  address  the  issues  raised  in  the 
petition.  CWTI  and  lEPA  submitted 
rebuttal  comments.  lEPA  responded  to 
select  commenters  and  CWTI  in 
particular.  All  of  these  comments  are 
summarized  in  Part  in  below. 

n.  Preemption  Under  the  HMTA 

The  HMTA  was  enacted  to  give  EXDT 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.C  §  1801.  It 
replaced  “a  patchwork  of  state  and 
federal  laws  and  regulations  concerning 
hazardous  materials  with  a  scheme  of 
uniform,  national  regulations." 

Southern  Pac.  Transp.  Co.  v.  Public 
Serv.  Comm’n  of  Nevada,  909  F.2d  352, 
353  (9th  Qr.  1990). 

As  enacted  in  1975,  the  HMTA 
preempted  “any  requirement,  of  a  State 
or  political  subdivision  thereof,  which 
is  inconsistent  with  any  requirement  set 
forth  in  (the  HMTA],  or  in  a  regulation 
issued  under  (the  Ifl^A]."  Hl^A,  Pub. 
L.  93-633.  Section  112(a).  88  Stat.  2161 
(1975)  (amended  1990,  see  49  App. 
U.S.C  1811(a)).  This  provision  was 
intended  by  Congress  "to  preclude  a 
multiplicity  of  State  and  local 


regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation."  S.  Rep.  No.  1192, 93rd 
Cong.,  2d  Sess.  37  (1974),  as  quoted  in 
Inconsistent^  Ruling-2  (lR-2)  (State  of 
Rhode  Island  Rules  and  Regulations 
Governing  the  Transportation  of 
Liquefied  Nattiral  G^  and  Liquefied 
Propane  Gas,  etc.),  44  FR  75566,  75567 
(Dec.  20. 1979). 

In  1976,  DOT’S  Materials 
Transportation  Bureau  (MTB,  whose 
responsibilities  are  now  delegated  to 
RSPA’s  Associate  Administrator  for 
Hazardous  Materials  Safoty)  published 
procedures  to  implement  the 
preemption  language  of  the  HMTA  by 
providing  for  the  issuance  of 
inconsistency  rulings.  Inconsistency 
rulings,  while  advisory  in  nature,  were 
an  alternative  to  litigation  for  a 
determination  of  the  relationship  of 
Federal  and  State  or  local  relationships, 
and  also  a  possible  "basis  for  an 
application  for  a  waiver  under  the 
HMTA.”  Id.  RSPA *8  procedures  for 
issuing  inconsistency  rulings 
incorporated  the  following  criteria  for 
determining  whether  a  State  or  local 
requirement  was  inconsistent  with,  and 
thus  preempted  by.  the  HMTA: 

(1)  Whether  compliance  with  both  the 
State  or  political  subdivision  requirement 
and  the  Act  or  the  regulations  issued  under 
the  Act  is  possible;  and 

(2)  The  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  and  the  regulations 
issued  under  the  Act. 

41  FR  38167,  38171  (Sept.  9. 1976);  49 
CFR  107.209(c)  (Oct.  1. 1990  ed.).  These 
"dual  compliance"  and  "obstacle" 
criteria,  respectively  ..are  based  on 
United  States  Supreme  Court  decisions 
on  preemption.  Hines  v.  Davidowiiz, 

312  U.S.  52  (1941):  Florida  Lime  & 
Avocado  Growers,  Inc.  v.  Paul,  373  U.S. 
132  (1963);  Rayv.  Atlantic  Richfield, 
Inc.,  435  U.S.  151  (1978). 

In  1980,  a  preemption  provision 
relating  to  hazardous  wastes  was  added 
to  the  HMR  Subsection  (c)  of  49  CFR 
171.3,  unchanged  to  the  present,  states 
that: 

With  regard  to  hazardous  waste  subject  to 
(the  HMRl,  any  requirement  of  a  state  or  its 
political  subdivision  is  inconsistent  with  (the 
HMR]  if  it  applies  because  that  material  is  a 
waste  material  and  applies  differently  from 
or  in  addition  to  the  requirements  of  (the 
HMR]  concerning — 

(1)  Packaging,  marking,  labeling,  or 
placarding: 

(2)  Format  or  contents  of  discharge  reports 
(except  immediate  reports  for  emergency 
response):  and 

(3)  Format  or  contents  of  shipping  papers, 
induding  hazardous  waste  manifests. 


45  FR  34560,  34586  (May  22, 1980). 

In  the  preamble  to  the  final  rule,  RSPA 
stated  that  "Section  171.3(c)  does  not 
list  all  the  conditions  under  which  it 
might  view  a  State  or  local  law  as 
’inconsistent.*"  45  FR  at  34567. 

The  preemption  provision  in  the 
HMTA  was  expanded  in  HMTUSA,  in 
which  Congress  foimd  that  uniform 
Federal  standards  for  the  transportation 
of  hazardous  materials  were  "necessary 
and  desirable"  to  solve  the  problem 
that: 

.  .  .  many  States  and  localities  have 
enacted  laws  and  regulations  which  vary 
from  Federal  laws  and  regulations  pertaining 
to  the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasoirable  hazards  in  other  Jurisdictions 
and  confoimding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  pomitting,  routing, 
notification,  and  other  regulatory 
requirements. 

Pub.  L.  101-615,  Section  2(3),  49  App. 
U.S.C.  1801  note. 

"(Ulniformity  was  the  linchpin  in  the 
design  of’  the  1990  HMTUSA 
amendments.  Colorado  Pub.  Util. 
Comm’n  v.  Harmon,  951  F.2d  1571, 

1575  (10th  Cir.  1991).  The  HMTA 
provides  that,  "unless  otherwise 
authorized  by  Federal  law"  or  imless  a 
waiver  of  preemption  is  granted  by 
DOT,  "any  requirement  of  a  State  or 
political  subdivision  or  Indian  tribe  is 
preempted"  when: 

(1)  compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA]  or  of  any  regulation  issued  under 
(the  Ht^A]  is  not  possible. 

(2)  the  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA]  or  the  regulations  issued  under  (the 
HMTA],  or 

(3)  it  is  preempted  under  section  1804(a)(4) 
(describing  the  five  “covered  subject”  areas] 
...  or  section  1805(b)  (with  resf^  to 
highway  routing  requirements] .  .  . 

Section  1811(a)  adopted  the  "dual 
compliance"  and  "ob^cle"  criteria  and 
also  provided  for  preemption  when  non- 
Federal  requirements  in  five  "covered 
subject"  areas  are  not  "substantively  the 
same  as"  the  HMTA  or  the  HMR  (or 
"otherwise  authorized  by"  Federal  law). 
49  App.  U.S.C.  1804(a)(4).  The  five 
"covered  subject"  areas  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
ladling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  the  preparation,  execution,  and  use  of 
shipping  docrunents  pertaining  to  hazardous 
mat^als  and  requirements  respecting  the 
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number,  cootont.  and  placemont  of  tuch 
document*. 

(iv)  The  written  notificition.  recording, 
and  repenting  of  die  intention^  releaee  ia 
transportatioB  of  hezaitkw*  raeterlsb. 

(v)  Tho  design,  manuhetariog.  hbricatlon, 
marking,  maintenaoco,  recondiHooing, 
repairing,  or  testing  of  a  padugo  OK  coDtainer 
which  is  represented,  mariced,  certified,  or 
sold  as  qualified  for  use  in  dmban^KHtatioa 
of  hazardooi  materials. 

In  a  final  rule  puhHahed  in  fits 
Federal  tLmgatmr  on  May  13, 19&2  (57 
FR  20424, 20428),  RSPA  defined 
"substantively  the  same”  to  mean 
"confbnna  in  every  significant  respect  to 
the  Federal  remiiremant.  Editoria)  and 
other  similar  ae  mimmis  changes  are 
permitted.”  49  CFR  107.202(d). 

The  1990  amwidinsiits  to  the  HMTA 
also  autborira  any  “directly  affected” 
person  to  apply  to  the  Secretary  of 
Transportation  for  a  d^ennination 
whether  a  State,  p<ditical  subdivisiem  or 
Indian  tribe  requirement  is  preempted 
by  the  HMTA,  49  App.  U.S.C. 

1811(c)(1).  This  administrative 
determination  re{daced  R^A*s  process 
for  issuing  inccmsistmicy  rulings.  The 
Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
(whidi  were  delegated  to  the  Federal 
Highway  Administration  49  CFR 
l.S3(h)).  Under  RSPA’s  regulations,  49 
CFR  107.201-107.211,  preemptiem 
determinations  are  issued  by  RSPA’s 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  HMTA  imless  it  Is  necessary  to 
do  so  in  order  to  determine  whether  a 
requirement  is  "otherwise  authorized  by 
Fe^ral  law."  A  State,  local  or  Indian 
tribe  requirement  is  not  “otherwise 
authorized  by  Federal  law”  merely 
because  it  is  not  preemj^ed  by  another 
Federal  statute.  Colorado  Pub.  Util. 
Comm’n.  v.  Harmon,  951  F.2d  at  1581 
n.lO. 

.  In  making  determinations  regarding 
preemption  under  the  HMTA,  R^A  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612, 
entitled  "Federalism”  (52  FR  41685, 
Oct.  30, 1987).  Section  4(a)  ol  that 
Executive  Or^  authorizes  preemption 
of  State  lews  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  oUier  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  mcercise  of  Federal  authority.  The 
HMTA  cemtains  express  preemption 


provisions,  which  RSPA  has 
implemented  through  its  ngpalatioos. 

m.  PiMie  Comments 
A.  Conunenfs  Supporting  Pteemption 

The  nineteen  coauneatera  who 
support  eWTTs  petition  argne  that 
lEPA’s  Unifonn  Hazardous  Waste 
Manifest  is  “iiKxmsistent'*  with  the 
HMTA  and  die  HMR  and  thus  feils  the 
preemption  test  of  49  App.  U.S.C 
1804(a)(4).  It  should  be  noted  that,  due 
to  the  consolidation  of  the  comments 
submitted  regarding  CWTI’s  application 
for  an  inconsistency  ruling  and  its 
subsequent  application  for  a  preemption 
decision,  some  of  the  language  utilized 
in  the  comments  refere  to  the  HMTA’s 
preemption  standards  prior  to  the  1990 
HMTUSA  amendments. 

Some  commenters  elaborate  upon 
their  view  that  lEPA’s  Uniform 
Hazardous  Waste  Manifest  requirements 
are  "inconsistent”  with  Federal 
requirements.  Safety-Klean  and  the 
National  Tank  Truck  Carriers,  faic. 
(NTTC)  are  two  such  commenters.  Both 
commenters  state  that  the  EEPA 
requirements  attempted  to  regulate  a 
"covered  subject”  under  the  HMTA  and 
that  the  lEPA’s  variations  on  the  Federal 
Uniform  Hazardous  Waste  Manifest  are 
“substantive.”  Safety-Kleen  cites  the 
fact  that  DOT  and  EPA  Uniform 
Hazardous  Waste  Manifest  regulations 
complement  each  other  and  t^t  lEPA’s 
requirements,  which  expand  upon  the 
Fedaral  requirements,  constitute 
variations  that  are  not  "substantively 
the  same”  as  the  Federal  Uniform 
Hazardous  Waste  Manifest  system. 
NTTC  contends  that  lEPA's  limitations 
are  not  only  contrary  to  the  Federal 
Uniform  Hazardous  Waste  Manifest 
system,  but  are  also  of  a  substantive 
nature  that  are  “unacceptable  in  terms 
of  enforcement”  since  many  people 
involved  in  the  transportation  industry 
may  not  be  trained  as  to  the  distinctions 
of  the  lEPA  Uniform  Hazardous  Waste 
Manifest. 

Furthttmore,  two  commenters 
contend  that  lEPA’s  Uniform  Hazardous 
Waste  Manifest,  as  a  “covered  subject.” 
is  not  "otherwise  authorized”  by 
Federal  law,  and  thus  is  not  excepted 
from  preemption  under  the  HMTA 
pursuant  to  49  App.  U.S.C  1804(a)(4). 
They  respond  to  commenters 
opposing  the  petition  who  assert  thet 
the  lEPA  Uniform  Hazardous  Waste 
Manifest  is  authorized  by  Federal  law. 
The  specific  Federal  law  at  issue  is 
RCRA.  The  Hazardous  Materials 
Advisory  Council  (HMAC)  notes  that 
lEPA’s  Uniform  Hazardous  Waste 
Manifest  could  not  be  protected  by 
RCRA  from  preemption  under  the 


HKTTA  because  EPA.  the  agpocy 
implementing  RCRA.  “lacked  authority 
to  resohra  preemptieo  istuas  under  the 
HMTA  and . . .  such  matters  (are) 
reaarved  toDQCr.“  SafetT-Kkieo  agrees 
with  HMAC’s  aasartion  by  indicatiag 
that  EPA’s  legalatam  of  hazasdous 
wastes  subject  to  the  HMTA  must  be 
consMtsskt  with  the  HMTA.  42  U.S.C 
6923. 

HMAC  dtea  e  racant  EPA 
interpretatiem  of  EPA’s  pamt  to 
autboiiaa  a  State  to  c^Mtale  its  own 
hazardous  waste  prog;nun  as  authority 
for  the  ergument  thet  EPA  is  not 
empovrs^  hy  RCRA  to  dedda 
preemption  iasuas  under  the  HMTA. 
ating  57  FR  32726  Quly  23. 1992). 
HMAC  emphesiaae  end  supports  I^A’e 
specific  commaots  that  preemption 
issues  under  the  HMTA  are  to  m 
resolved  thicHi^  the  prcx»durea  DOT 
had  established  far  inconsistency 
rulings. 

Ten  of  the  mppocting  esnunenters 
explain  th^  complettcm  of  lEPA’s 
Uniform  Hazardmis  Waste  Manifest  has 
created  numerous  obstades  to  the 
aciiievement  and  exeemliem  of  the 
HMTA  and  the  HMR.  The  American 
Trucking  Association  (ATA)  aaawts  that 
the  preeminent  purpose  of  a  nationally 
uniform  hazardous  waste  manifest 
system,  as  Mivisioned  hy  the  HMTA. 
was  to  promote  safety  in  the  transport 
of  hazardous  wastes.  Prkx  Trucking 
Corporation  contends  that  ”ths  unifonn 
hazardous  waste  manifest  is  a  key 
component  in  the  overall  safe 
management  of  hazardous  wastes  (and) 
the  confusion  created  by  [lEPA’sj 
regulations  has  a  detrin^tol  effsd  on 
the  safe  management  of  hazardous 
waste.  .  .  .” 

The  fxunmenters  eciio  one  another’s 
concern  that  a  mukiplidty  of 
requirements  would  undermine  the  safe 
transport  of  hazardous  wastes.  Chemical 
Waste  Management,  Inc.  states  thst 
differences  tetween  lEPA’s 
requirements  and  Federal  reguletkms 
"create  confusiem  on  the  part  of 
shippers  and  carriers  of  hazardous 
waste  and  raduca  the  effectiveness  of 
the  (HMR).”  Furthwmore.  NTTC 
expresses  its  concam  that  emergencry 
response  personnel  may  be  burdened  1^ 
having  to  "dedpher”  a  non- 
standardiaed  hazardous  waste  manifest 
NTTC  states  that  "not  only  would  time 
be  lost,  but  an  error  or  misintmpretsitioa 
(of  a  ncxr-unifonn  manifeat)  could  be 
li  fe-threatening.  ” 

Various  exunmenters  contend  that  a 
goal  of  the  HMTA  is  the  efficient 
transport  of  hazardous  materials.  HMAC 
relies  upc»  inconsistency  rulings  that 
determined  thet  State  requirements  for 
additional  dcxnunentaticHi.  beyond  the 
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Federal  requirements,  create  potential 
delays  in  transportation.  IR-2, 44  FR 
75566  (Dec.  20, 1979);  IR-3, 46  FR 
18918  (Mar.  26. 1981);  IR-3(A).  47  FR 
18457  (Apr.  29. 1982);  K-«.  48  FR  760 
(Jan.  6, 1983);  K-16, 49  FR  20872  (May 
20. 1985);  IR-22.  52  FR  46574  (Dec.  8. 
1987). 

ATA  buttresses  HMAC’s  aigiunent 
that  the  lEPA  requirements  lead  to  an 
inefficient  hazardous  waste 
transportation  system  by  statins  that  the 
time  necessary  to  obtain,  complete,  and 
check  two  sets  of  hazardous  waste 
manifests  “is  in  direct  conflict  with  the 
provisions  of  49  CF.R.  §  177.853  that 
mandate  that  highway  shipments  of 
hazardous  materials  fwastes]  be 
transported  without  unnecessary 
delay.”  ATA  further  relies  on  IR-22, 
whi^  stated,  ”...  hazardous  materials 
transportation  delays . . .  constitute  an 
independent  basis  for  finding  (non* 
Federal  regulations]  to  be  inconsistent 
with  the  HMR.”  52  FR  at  46584. 

The  University  of  Washington  asserts 
that  lEPA’s  prohibition  against  the  use 
of  continuation  sheets  is  an  “obstacle”. 

It  contends  that  One  shipment  may 
involve  a  multitude  of  wastes  and  the 
“continuation  sheet  was  developed 
specifically  to  allow  flexibility  to 
manifest  large  shipments  under  a  single 
manifest  number.”  Thus,  to  forbid 
continuation  sheets  would  require  the 
use  of  an  “incnriinate  number”  of 
manifests.  The  NTTC  agrees  and  states 
that  a  rejection  of  the  concept  of  a 
continuation  sheet  is  “tantamoimt  to  a 
rejection  of  the  paper  trail  tracking 
concept”  and  constitutes  an  “obstacle” 
to  the  accomplishment  of  the  HMTA. 
Furthermore,  ATA  relies  upon  IR-8 
(Appeal),  52  FR  13000  (April  20, 1987), 
to  note  that,  in  regard  to  applying  the 
“obstacle”  test.  I^PA  has  determined 
that  there  is  no  de  minimis  exception  to 
the  test  because  thousands  of 
jurisdictions  could  impose  de  minimis 
information  requirements. 

Twelve  commenters  state  that  they 
believe  “dual  compliance”  with  the 
lEPA  and  Federal  requirements  is  not 
possible.  The  most  fiequently  dted 
aspect  of  the  lEPA's  requirements  that 
allegedly  makes  “dual  compliance” 
impossible  is  the  lEPA  prolfobition 
against  using  a  continuation  sheet. 
NITC  concisely  states  that  “should  a 
generator  comply  with  the  Federal 
manifesting  re<piirement  with  the  use  of 
a  continuation  sheet,  it  would  violate 
Illinois’  requirements.” 

The  University  of  Washington 
reiterates  the  impossibility  of  “dual 
compliance”  when  more  than  two 
transporters  are  used.  It  states  that  one 
premise  for  the  use  of  continuation 
sheets  was  to  fedlitate  the 


documentation  of  subsequent 
transporters  because  the  Federal 
Uniform  Hazardous  Waste  Manifest, 

EPA  Form  8700-22,  only  refers  to 
transporter  “1”  and  “2.”  However,  the 
University  contends,  that  without  use  of 
a  continuation  sheet,  the  Federal 
Uniform  Hazardous  Waste  Manifest  will 
have  to  be  defeced  in  order  to  properly 
refer  to  subsequent  transporters. 

HMAC  refers  to  the  impossibility  of 
following  both  lEPA  and  Federal 
requirements  because  lEFA  restricts  the 
allowable  unit  entries  in  item  13  of  the 
lEPA  Uniform  Hazardous  Waste 
Manifest,  with  regard  to  the  total 
quantity  of  hazardous  waste  being 
transported.  lEPA  specifically  forbids 
the  use  of  decimals  or  firactions  in 
supplying  this  information,  whereas 
there  is  no  similar  Federal  limitation. 
Bxiffalo  Fuel  Corporation  states  that 
peculiar  State  requirements,  such  as 
lEPA’s,  create  “confusion  and 
unintentional  non-compliance”  with  the 
manifesting  requirements.  Furthermore, 
Bufialo  Fuel  projected  that  if  this  system 
of  non-uniformity  were  to  continue,  “it 
will  be  virtually  impossible  to  comply 
with  both  state . . .  and  federal 
requirements  . . . .” 

B.  Comments  Opposing  Preemption 

lEPA,  the  Illinois  Attorney  General 
and  the  Massachusetts  Executive  Office 
of  Environmental  Affairs,  on  behalf  of 
the  International  Hazardous  Waste 
Manifest  Coordinators  Group 
(IHWMCG),  a  multi-State  hazardous 
waste  professional  staff  association, 
submitted  comments  opposing  CWTI's 
preemption  application.  The 
commenters,  while  specifically 
addressing  the  instant  preemption 
application,  raised  issues  presented  in 
CWTI's  application  that  allegedly  exist 
in  the  hazardous  waste  indristry  in  other 
States  as  well. 

lEPA  and  the  Illinois  Attorney 
General  assert  that  CWTI  lacks  standing 
to  petition  for  a  preemption 
determination.  The  Illinois  Attorney 
General  acknowledges  that  49  C.F.R. 

§  107.203  allows  any  person  “affected” 
to  bring  a  petition;  however,  the 
Attorney  General  relies  upon  case  law 
that  stands  for  the  premise  that  an 
organization  can  only  bring  suit  on 
behalf  of  its  members  if  they  “have  been 
injured  in  feet .  .  .”  Simon  v.  Eastern 
Kentucky  Welfare  Rights  Organization, 
426  U.S.  26  (1976).  ^th  commenters 
argue  that  CWTI  fails  to  meet  this 
tlu^hold  requirement  because  CWTI 
represents  transporters  who  are  not 
“affected”  by  the  Uniform  Hazardous 
Waste  Manifest  since  generators  must 
supply  and  complete  the  information 
requested  on  a  manifest. 


Beyond  the  threshold  standing 
requirement,  the  commenters  address 
the  specific  issues  raised  by  CWTI  in  its 
petition.  The  Illinois  Attorney  General. 
lEPA  and  the  IHWMCG  contend  that  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  is  not  an  “obstacle”  to  the 
achievement  and  execution  of  the 
HMTA  and  the  HMR  and  that, 
furthermore,  “dual  compliance”  with 
both  lEPA  and  Federal  requirements  is 
possible.  In  support  of  these  assertions, 
the  IHWMCG  states  that  lEPA  is  “more 
stringent  in  its  requirements”  and  thus 
the  B^A  Uniform  Hazardous  Waste 
Manifest  helps  to  “simplify  the 
completion  of  the  manifest  form  and 
avoid  confusion  and  error.  .  .  .”IEPA 
also  believes  that  full  compliance  is 
possible  because  other  sections  are 
provided  on  the  lEPA  Uniform 
Hazardous  Waste  Manifest  to  note 
discrepancies  contained  within  the 
manifest  form. 

lEPA  notes  that,  in  regard  to  its 
decision  to  prohibit  the  use  of  decimals 
or  firactions  in  reporting  the  total 
quantity  of  hazardous  wastes  being 
transported,  the  Federal  regulations  “do 
not  comment  on  the  use  of  decimals  or 
firactions.”  Furthermore,  lEPA 
acknowledges  that  although  its 
requirements  “may  be  more  restrictive 
thw  Federal  regulations,  they  do  not 
conflict  with  them.”  The  Illinois 
Attorney  General  and  IHWMCG  support 
viOW* 

llie  IHWMCG  states  that  the  lEPA 
Uniform  Hazardous  Waste  Manifest 
“represents .  .  .  [an]  interpretation  of 
federal  guidelines .  .  .”  and  lends  lEPA 
support  in  acknowledging  that  many 
other  States  divei^e  from  Federal 
Uniform  Hazardous  Waste- Manifest 
requirements.  IHWMCG  elaborates  on 
this  point  by  stating  that  “many  states 
require  the  iise  of  whole  number 
reporting .  .  .  (andl  many  states  besides 
Illinois  require  the  use  of  a  second 
manifest .  .  .” 

In  addressing  the  issue  of  whether  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  is  “otherwise  authorized”  by 
Federal  law,  lEPA  and  IHWMCG  cite  an 
April  30, 1987  letter  frum  Carolyn 
Barley,  ^A  Office  of  Solid  Waste  and 
Emergency  Response,  as  approval  for 
lEPA’s  dedsion  to  eliminate  the  use  of 
continuation  sheets.  The  letter 
expressed  EPA’s  view  of  lEPA’s 
decision  to  require  the  use  of  a  secono 
Uniform  Haza^ous  Waste  Manifest  as 
consistent  with  the  Federal  program. 
lEPA  and  IHWMCG  refer  to  the 
curtailment  of  errors,  Illinois’  data  entr> 
system,  and  “common  business 
practice”  as  decisive  in  lEPA’s  decision 
to  disallow  both  the  use  of  continuation 
sheets  and  fractions  or  decimals  in  the 
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reporting  of  the  total  quantity  of 
hazardous  wastes  being  transported. 

C.  Rebuttal  Comments 

In  rebuttal.  CWTI  disputes  the 
opposing  commenters’  assertion  that  the 
I^A  Uniform  Hazardous  Waste 
Manifest  is  not  an  "obstacle"  to  the 
accomplishment  and  the  execution  of 
the  HMTA  and  the  HMR.  CWTI  states 
that  the  lEPA  Uniform  Hazardous  Waste 
Manifest  contradicts  the  Federal 
Uniform  Hazardous  Waste  Manifest  and 
that  its  very  natrire  makes  "dual 
compliance"  with  the  Federal 
requirements  impossible.  CWTI  charges 
that  lEPA’s  interest  in  maintaining  its 
present  record-keeping  system  cannot 
justify  its  Uniform  Hazardous  Waste 
Manifest  being  inconsistent  with  the 
HMTA  and  the  HMR. 

CWn  addresses  the  opposing 
commenters*  challenge  to  CWTI’s 
standing  to  petition  ^PA  for  a 
preemption  determination.  First,  relying 
on  Hunt  v.  Washington  State  Apple 
Advertising  Common,  432  U.S.  333 
(1977),  and  Worth  v.  Seldin,  422  U.S. 

490  (1975),  CWn  counters  their 
argument  by  stating  that  an  association 
does  have  standing  to  represent  its 
members  if  one  of  its  members  has 
standing  to  assert  its  own  rights  as  an 
individual.  Second,  CWTI  asserts  that 
its  members  are  "affected"  by  the  lEPA 
Uniform  Hazardous  Waste  Manifest 
because  its  members  are  now  being 
required  to  utilize  the  lEPA  Uniform 
Hazardous  Waste  Manifest.  CWTI  also 
contends  its  members  are  "affected" 
because  IEPA*s  prohibition  against  the 
use  of  fractions  or  decimals  in  the 
reporting  of  the  total  quantities  of 
hazardous  wastes  being  transported  will 
result  in  the  "roimding  up"  of  the  total 
quantities  its  members  transport 
^nseouently,  CWTI  asserts  that  this 
"rounding  up"  of  the  total  quantity 
would  impose  additional  costs  upon 
transporters  in  the  States  that  levy  taxes 
based  upon  the  quantity  of  waste 
moved. 

CWn  agrees  with  HMAC's  assertion 
that  lEPA’s  Uniform  Hazardous  Waste 
Manifest  is  not  "otherwise  authorized’* 
by  Federal  law  because  it  is  in  direct 
conflict  with  the  EPA’s  regulations 
governing  hazardous  materials 
transportation.  CWTI  dtes  40  CFR 
271.4(c),  which  reouires  State  hazardous 
waste  programs  to  be  consistent  with 
similar  hazardous  waste  programs 
established  by  dher  States.  CWTI  also 
cites  40  CFR  271.10(h),  which  requires 
State  hazardous  waste  programs  to  be 
consistent  with  the  HMTA.  In  a  final 
oint,  CWn  notes  that  DOT,  not  EPA, 
as  the  authority  to  determine  if  a  non- 
Federal  requirement  is  an  acceptable 


deviation  btim  the  Federal  Uniform 
Hazardous  Waste  Manifest 
CWn  notes  that  the  **rounding**  of 
numbers  to  the  nearest  whole  number 
would  pose  yet  another  "obstacle"  to 
the  accomplishment  and  execution  of 
the  HMTA  and  the  HMR  because 
"accuracy  would  be  discouraged  in 
Federal  data  collection  activities."  In 
articular,  CWTI  indicates  that  the  EPA 
iennial  report  and  the  figures  used  by 
EPA  in  its  Capacity  Assuiwce  Plans 
will  suffer  berause  of  lEPA’s  prohibition 
of  the  use  of  fractions  and  dedmals  in 
reporting  the  total  quantity  of  hazardous 
wastes  being  transported. 

D.  Supplemental  Rebuttal  Comments 

lEPA  addresses  CWTI's  assertion  that 
the  “rounding"  of  numbers  fails  the 
"obstacle"  test  because  it  would 
fiiistrate  Federal  data  reports.  lEPA 
states  that  only  a  small  percentage  of  the 
hazardous  wastes  generated  must  be 
included  in  such  reports  and,  since  the 
"rounded"  numbers  will  balance  out  in 
the  total  number  reported,  this  practice 
is  of  “no  consequence”  to  the  Federal 
reporting  programs.  Rebutting  EEPA’s 
comment.  CWTI  asserts  that  any 
discrepancy  in  the  total  quantities 
reported  is  “significant"  and  that  lEPA 
failed  to  address  the  propwr  aspect  of  the 
"rounding"  issue  by  focusing  on  the 
effects  of  this  requirement  ind  not 
lEPA’s  deviation  finm  the  Federal 
requirement  of  reporting  the  total 
quantity. 

IV.  Discussion 

Four  grounds  are  asserted  for  Federal 
preemption  of  the  lEPA  Uniform 
Hazardous  Waste  Manifest:  (1)  The  lEPA 
Uniform  Hazardous  Waste  Mcmifest  is  a 
"covered  subject,"  and  it  is  not 
“substantively  the  same"  as  the  HMR 
requirements:  (2)  the  lEPA  Uniform 
Hazardous  Waste  Manifest  creates  an 
’‘obstacle  to  the  accomplishment  and 
execution  of*  the  HMTA  and  the  HMR; 
(3)  compliance  with  both  the  lEPA 
Uniform  Hazardous  Waste  Manifest 
requirements  and  the  HMR  is  not 
possible;  and  (4)  the  lEPA  Uniform 
Hazardous  Waste  Manifest  is  not 
"otherwise  authorized  by"  Federal  law 
as  part  of  an  EPA-approved  State 
hazardous  wastes  program  under  42 
U.S.C.  6926(b).  Because  discussion  of 
issues  (1)  and  (4)  is  sufficient  to  resolve 
this  matter,  issues  (2)  and  (3)  ore  not 
discussed  in  this  decision.  Before 
discussing  these  two  matters,  however, 
it  is  appropriate  to  address  the  separate 
argument  that  CWTI  lacks  standing  to 
request  a  preemption  determination  on 
belmlf  of  its  members. 


A.  CWTI's  Standing  as  a  Petitioner 

lEPA  questions  whether  CWTI  has 
standing  to  petition  RSPA  for  a 
preemption  determination  concerning 
lEPA’s  Uniform  Hazardous  Waste 
Manifest.  ’The  HMTA,  as  originally 
enacted,  provided  for  the  preemption  of 
non-Federal  requiremrats  that  were 
"inconsistent"  with  the  HMTA  or  the 
HMR.  HMTA,  Public  Law  93-633, 
section  112(a).  88  Stat  2161  (1975) 
[amended  1990,  see  49  App.  U.S.C. 
1811(a)].  Issues  of  preemption  were 
decided  by  RSPA.  in  accordance  with 
its  regulations,  through  a  process  which 
resulted  in  RSPA  iss^g  inconsistency 
rulings.  The  1990  amen^ents  to  the 
HMTA  elevated  the  regulatory 
inconsistency  ruling  process  to  a 
statutory  preemption  determination 
process.  In  enacting  the  1990 
amendments.  Congress  intended  to 
replace  the  inconsistency  ruling  process 
with  a  "binding  administrative  process 
for  determining  whether  State  and  local 
requirements  are  preempted."  H.R  Rep. 
No.  444,  lOlst  Cong.,  2d  Sess.  1  (1990). 

The  HMTA  provides  that: 

Any  person,  including  a  State  or  political 
subdivision  thereof  or  Indian  tribe,  directly 
affected  by  any  requirement  of  a  State  or 
political  subdivision  or  Indian  tribe,  may 
apply  to  the  Secretary,  in  accordance  with 
regulations  prescribed  by  the  Secretary,  for  a 
determination  of  whether  that  requirement  is 
preempted  by  (the  preemption  provisions  of 
the  HMTA). 

49  App.  U.S.C§  181 1(c). 

This  provision  codifi^,  and 
amend^,  RSPA’s  prior  practice  in 
considering  applications  for  preemption 
determinations. 

The  HMTA  standing  test  is  that  a 
person  be  "directly  afl^ed"  in  order  to 
apply  for  a  preemption  determination, 
liierefore,  to  resolve  the  issue  of 
whether  a  party  has  met  the  standing 
requirement,  it  must  be  determined  if 
the  party  will  benefit  by  having  the 
issues  presented  in  its  petition  resolved 
because  it  is  "directly  affected”  by  the 
non-Federal  requirement.  In  the  past, 
RSPA  has  liberally  construed  the 
threshold  requirements  for  obtaining 
inconsistency  rulings.  IR-32.  55  FR 
36736  (Sept.  6. 1990);  IR-21.  52  FR 
37072  (Oct.  2. 1987).  RSPA  interprets 
"directly  affected"  person  broadly 
because  "important  preemption  issues 
(are  raised]  under  the  HMTA.  and  all 
parties  engaged  in  hazardoiu  materials 
transportation  or  the  regulation  of  that 
transportation  «vill  be  served  by  RSPA’s 
addressing  [preemptimi]  issues."  IR-32. 
55  FR  at  36741. 

Furthermore.  Omgress  made  a 
number  of  findinn  regarding  the 
transportation  of  hazai^ous  materials 
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(which  includes  hazardous  wastes) 
wlien  it  enacted  the  1990  amendments 
to  the  HMTA.  In  explaining  its  rationale 
for  the  amendments.  Congress  stated: 

(3)  many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Fedend  laws  and  regulations  pertaining  to 
the  transportation  cl  hazardous  materi^s, 
thereby  creating  the  potential  far 
unieascnabla  hazards  in  other  )nriadictions 
and  confounding  sbippen  and  carriers  arhich 
attempt  to  comply  wiui  muitipla  and 
conflicting  *  *  *  regulatory  requirements. 

49  App.  U.S.C  1801  (emjdtasis  added). 

The  HMTA  was  enacted  and 
amoided.  in  pert,  to  promote  naticmal 
uniformity  of  hazardous  matMiala 
transportatioo  regulation,  a  imiformity 
that  ^nefits  the  Natimi  as  a  whole, 
including  shippers  and  carriers.  lEPA 
challmigee  CWll’s  standing  to  bring  the 
petition  because  CWTI  does  not 
rrrpresent  the  generators  re^Kmsible  for 
completing  the  lEPA  Uniform 
Haz^ous  Waste  Manifest.  However. 
CWn  is  an  association  with  constituent 
members  who  specialize  in  the 
transportation  ctf  hazardous  wastes  and 
are  required  to  have  a  Uniform 
Hazardous  Waste  Manifest  accompany 
their  shipments.  Consequently,  if 
CWTI’s  members  do  not  comply  with 
the  lEPA  Uniform  Hazardous  Waste 
Manifest  requirements,  they  are  subject 
to  State  enforceraent  action  and  to 
dela3r8  of  their  shipments.  Thus,  CWTi's 
members  are  **diiectly  affected"  by  the 
Uniform  Hazardous  Waste  Manif^ 
system,  and  CWTI  has  standing  to  apply 
for  this  preemption  determination. 

B.  "Covered  Subject"  Test 

The  HMTA  specifically  preempts 
non-Federal  requirements  pertaining  to 
five  vital  areas  of  hazardous  materii^ 
transpoitetkm  where  Congress  deemed 
national  uniformity  to  be  critical  to  the 
achievement  and  execution  of  the 
HMTA  and  the  HMR.  If  an  area  is  (»e 
of  five  “covered  sul^ects,”  a  strict 
standard,  whether  the  non-Federal 
requirement  is  “substantively  the  same 
as”  the  Federal  requiranent,  is  applied 
in  order  to  determine  if  there  is 
preemption  under  the  HMTA. 
"Substantively  the  same  as"  means  that 
the  non-Fede^  requuemMit  conforms 
in  eveiv  significant  reqiect  to  the 
Federal  requirement  Editorial  and  other 
de  minimis  changes  are  permissible.  49 
CFR  107.202(a);  57  FR  20424,  20425 
(K^  13. 1992). 

Tne  1990  amendments  to  the  HMTA 
strengthened  Federal  preemption  of 
certain  "covered  subjects.”  Congress 
selected  five  distinct  "covered  subjects” 
because  Congress  recognized  the  need 
for  Federal  primacy  in  areas  deemed  to 
be  "  critical  to  the  safe  and  efficient 


transportation  of  hazardous  materials." 
H.R.  Rep.  No.  444,  lOlri  Cong.,  2d  Sees. 

1  (1990).  Congress  further  explained  its 
rationale  for  t^  1990  amemments  to 
the  HMTA,  which  amendments 
included  broad  Federal  preemption  of 
requirements  concerning  "covered 
subjects,”  by  stating  that: 

(4)  because  of  the  potential  risks  to  Ufa, 
pn^rty,  and  the  environment  posed  by  the 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  in  onler  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare 
and  sarety  at  all  levels.  Federal  standards  for 
regulating  the  tran^rartation  ot  hazardous 
materials  in  intrastate,  interstate  and  foreign 
ocHiunerce  are  necessary. 

49  App.  U.S.a  1801. 

One  "covered  subject”  specifically 
selected  by  Congress  for  broad 
preemption  under  the  HMTA  and  the 
HMR  is  the  "preparation,  execution  and 
use  of  shipping  documents  *  *  *.”49 
App.  U.S.C.  1804(a)(4)(B)(iii);  49  CFR 
107.202(aK3).  In  selecting  shipping 
documents  as  a  "coveted  subjerX",  it 
was  recognized  by  Congress  that: 

*  *  *  shipping  documents  are  the  most 
cornmcm  documents  used  in  the 
transportation  of  hazardous  materials.  The 
Conunittee  (on  Energy  and  Cmnmerce] 
believes  consistency  in  all  espeCts  of  such 
documents  will  promote  nuHe  precise  and 
easier  identificatioo  ot  any  haziudous 
material,  improve  systems  for  handling 
hazardous  materials,  and  enhance 
capabilities  for  dealing  with  emergencies 
associated  with  the  transportation  of 
hazardous  materials. 

Rep.  No.  444, 101st  Cong.,  2d  Sess. 
1  (1990). 

RSPA  had  determined,  pritM'  to  the 
1990  amendments  to  the  HMTA.  that 
national  uniformity  with  regard  to 
hazardous  wastes  shipping  papers  was 
necessary  for  the  safe  transport  of 
hazardous  materials.  In  issuing  IR— 4, 
RSPA  (tetermined  that  a  State  of 
Washington  requirement  that  hazardous 
materials  shipping  papers  be  red  in 
color  (M'  have  a  red  IxH'jdaT,  was 
inconsistent  with  the  HMTA,  and 
consequently  preempted  under  the 
HMTA.  47  FR  1231  Oan  11,1982). 
RSPA,  in  issuing  its  ruling,  stated  that, 
"shipping  paper  requirements  [are]  the 
type  of  requirements  for  which  national 
uniformity  is  essential  *  *  *.”  47  FR  at 
1233. 

Although  the  HMTA  does  not  define 
"shipping  document,”  "the  terms 
‘shipping  document’  and  ‘shipping 
paper’.are  used  interchangeably”  in 
describing  the  parameters  of  this 
"covered  subject”  CoJorado  Pub.  Util. 
Comm'n  v.  Hannon,  951  F.2d  at  1577. 


The  HMR  has  regulated  shipping 
doounents  Iqr  specifically  addressing 
the  format  and  contents  of  shipping 
papers,  particularly  hazardous  mab^al 
maniforts.  With  specific  regard  to 
Federal  regulation  of  hazardous  waste 
transportafion,  49  CFR  171.3(cK3) 
provides  that: 

*  *  *  any  remiiement  of  a  state  or  its 
political  subdivision  is  inconsistent  with  (the 
HMR]  if  it  applies  because  that  material  is  a 
waste  material  and  applies  diffecentiy  frcnn 
or  in  addition  to  the  r^uiranents  of  this 
subchapter  concerning:  *  *  *  (3)  Format  or 
contents  of  shipping  papers,  including 
hazardous  waste  manifests.  [Emphasis 
added). 

Therefore.  CWTI  is  correct  in  its 
assertion  that  the  lEPA  Unifonn 
Hazardous  Waste  Manifest  is  a  "covered 
subject.”  pursuant  to  49  CFR  107.202(a). 

As  discussed  above,  the  HMR,  in 
conjunction  with  EPA’a  regulations, 
regulate  the  area  of  hazardous  waste 
manifests.  The  lEPA  has  differentiated 
its  hazardous  waste  manifest 
requirements  fitmi  the  Federal 
requirements  in  two  particular  areas. 
First,  lEPA  requires  the  preparer  of  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  to  use  a  second  manifest  form 
when  the  first  manifest  does  not  provide 
adequate  room  for  the  completion  of  the 
DOT  description  or  other  additional 
information.  lEPA’s  requirement  to  use 
a  second  manifest  form  is  in  direct 
opposition  to  the  Federal  requirement 
that  EPA  Form  8700-22A,  the 
continuation  sheet,  be  used  when 
additional  space  is  needed  to  complete 
the  requisite  information  for  the 
transport  of  hazardous  materials. 
Compare  40  CFR  260.20(a);  40  CFR  part 
262,  appendix;  49  CFR  172.2dl(c), 
172.205(a).  and  172.205(b). 

Second,  lEPA's  requirements  instruct 
the  preparer  of  the  I^A  Uniform 
Hazardous  Waste  Manifest  to  enter  the 
total  quantity  of  each  hazardous  waste 
described  on  the  Manifest  into  item  13 
in  a  different  manner  than  the  HMR. 
lEPA’s  Unifonn  Hazardous  Waste 
Manifest  directs  the  propaiw  to  “round 
to  the  nearest  whole  number,  do  not  use 
decimals  or  fractions”  when  entering 
the  quantity.  As  previously  discussed, 
the  HMR  regulate  the  acceptable  form  of 
the  informational  items  required  on  the 
Federal  Uniform  Hazudous  Waste 
Manifest  The  HMR  require  that  the 
Federal  Uniform  Hazardous  Waste 
Manifest  and  any  necessary 
continuation  she^  be  completed  in 
accordance  with  the  EPA’s  regulations 
for  the  proper  completion  of  ffie  Federal 
Uniform  Hazardous  Waste  Manifest.  49 
CFR  172.205(b].  EPA’s  regulations 
require  the  preparer  of  the  Federal 
Uniform  Hazardous  Waste  Manifest  to 
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enter  into  item  number  13  the  total 
quantity  of  hazardous  wastes  described 
on  the  manifest.  40  CFR  262.20(a),  part 
262,  appendix.  lEPA’s  prohibition 
against  the  use  of  dedmais  or  firactions 
in  reporting  the  total  quantity  of 
hazardous  wastes  being  transported 
resulting  in  the  rounding  of  the 
uantities  to  the  nearest  whole  number 
iverges  from  the  Federal  requirement 
that  the  total  quantity  of  haz^ous 
waste  be  recorded  on  the  Federal 
Uniform  Hazardous  Waste  Manifest.  In 
some  cases,  the  difference  could  be 
significant,  e.g.,  rounding  down  '*4.4 
tons  (T)”  to  “4  tons.” 

lEPA’s  Uniform  Hazardous  Waste 
Manifest  is  not  deemed  to  be 
“substantively  the  same”  as  the  Federal 
Uniform  Hazardous  Waste  Manifest 
because  lEPA’s  diverging  requirements 
are  not  de  minimis  and  &ey  are  not 
mere  editorial  changes.  Rather,  the 
distinctions  lEPA  adopted  for  its 
Uniform  Hazardous  Waste  Manifest 
significantly  alter  the  information 
supplied  on  the  manifest,  as  well  as  the 
format  of  the  manifest  itself.  lEPA 
characterizes  its  requirements  as  “more 
restrictive  than  the  Federal  rules”  and 
the  IHWMCG  acknowledges  that  the 
lEPA  requirements  serve  as  “more 
stringent  criteria”  than  the  Federal 
stan^rds  applicable  to  the  Federal 
Uniform  Hazardous  Waste  Manifest. 
Thus,  the  lEPA  Uniform  Hazardous 
Manifest,  as  a  “covered  subject”  fails  to 
meet  the  strict  standard  of  being 
“lAibstantively  the  same  as”  the  HMR. 
Consequently,  the  lEPA  Uniform 
Hazardous  Waste  Manifest  is  preempted 
by  the  HMTA  under  49  App.  U.S.C. 
1811(a)(3). 

C.  “Otherwise  Authorized  by  Federal 
Law” 

lEPA  and  IHWMCG  argue  that  lEPA’s 
requirement  of  a  second  lEPA  Uniform 
Hazardous  Waste  Manifest,  as  opposed 
to  a  continuation  sheet,  for  a  single 
shipment  of  hazardous  wastes,  is  an 
improvement  of  the  Federal  manifest 
system  and  reflects  lEPA’s 
interpretation  of  basic  Federal 
guidelines.  Furthermore,  these 
commenters  contend  the  lEPA’s 
prohibition  against  the  use  of 
continuation  sheets  is  part  of  the  EPA- 
approved  State  of  Illinois  hazardous 
waste  program  imder  RCRA.  The 
commenters  assert  that  the  lEPA 
Uniform  Hazardous  Waste  Manifest, 
therefore,  is  not  preempted  imder  the 
HMTA  because  it  is  “otherwise 
authorized”  by  Federal  law.  49  App. 
U.S.C.  1811(a). 

EPA  is  authorized,  pursuant  to  RCRA, 
to  approve  State  hazardous  waste 
programs  which  are  “consistent  with 


Federal  or  State  programs  in  other  States 
•  *  42  U.S.C.  6926.  However,  the 

standards  applicable  to  the 
transportation  of  hazardous  waste  must 
be  coordinated  with  the  Secretary  of 
Transportation.  42  U.S.C  6623(a).  In 
fact,  ]^A  regulations  concerning 
compliance  with  a  hazardous  waste 
manifest  system  must  be  promulgated 
by  EPA  after  consultation  with  the 
Secretary  of  Transportation.  42  U.S.C 
6923(a)(3).  RCRA  specifically  states  that 
“in  case  of  any  hazardous  waste 
identified  or  listed  in  this  subtitle  [42 
U.S.C.  6921  et  seq.)  which  is  subject  to 
the  Hazardous  Materials  *rransportation 
Act,  the  regulations  *  •  *  under  this 
section  shall  be  consistent  with  (the 
HMTA  and  the  HMR].”  42  U.S.C. 

6923(b).  Furthermore,  if  a  State’s  EPA* 
approved  hazardous  waste  program 
contains  requirements  that  are  beyond 
the  scope  of  those  required  by  Federal 
law,  the  additional  State  requirements 
are  not  part  of  the  Federally  approved 
program.  40  CFR  271.1(i)(2). 

EPA  acknowledged,  in  final 
authorization  of  California’s  hazardous 
waste  program,  that  EPA  is  empowered 
to  approve  a  State  hazardous  waste 
program;  however,  EPA  “does  not 
believe  that  it  is  appropriate  to  use  the 
authorization  process  [for  State 
hazardous  waste  programs]  to  make  the 
specific  determinations  of  inconsistency 
where  DOT  has  established  procedures 
*  *  57  FR  32726,  32727  (July  23. 

1992). 

Furthermore,  EPA  stated  that  “a 
regulation  preempted  by  any  other 
F^eral  law  is  invalid.”  57  FR  at  32728. 
In  the  instant  case,  the  applicable 
Federal  law  that  does  preempt  a  local 
requirement  is  the  HMTA. 

Furthermore,  in  a  detailed  analysis  of 
the  far-reaching  preemptive  effect  of  the 
HMTA,  RSPA  recently  issued  PD-1. 
There  RSPA  concluded  that  States’ 
requirements  for  the  posting  of  a 
monetary  bond  as  a  condition  for  the 
issuance  of  a  State  permit  to  carry 
hazardous  waste  were  not  “otherwise 
authorized  by  Federal  law.”  PD-1,  57 
FR  58848,  (Dec.  11, 1992).  RSPA 
reached  this  conclusion  even  where 
there  was  no  similar  Federal  counterpart 
requiring  the  posting  of  a  monetary 
bond  and  where  EPA  had  approved  the 
States’  hazardous  waste  programs.  PD- 
1  also  established  that  if  a  State  chooses 
to  require  additional  coverage,  beyond 
what  RCRA  requires,  as  part  of  the 
State’s  hazardous  waste  program,  the 
additional  State  requirements,  beyond 
the  scope  of  the  applicable  Federal 
requirements,  are  not  included  in  the 
EPA  approval  of  the  State  hazardous 
waste  program. 


Therefore,  neither  of  the  lEPA 
requirements,  to  utilize  a  second 
Uniform  Haz^ous  Waste  Manifest  in 
lieu  of  a  continuation  sheet  and  to 
“round  up”  quantities  of  hazardous 
wastes,  is  “otnerwise  authorized  by 
Federal  law”  within  the  meaning  of  49 
App.  U.S.C  1811(a). 

D.  "Dual  Compliance”  and  “Obstacle” 
Tests 

As  discussed  above,  the  lEPA 
Uniform  Hazardous  Waste  Manifest,  as 
a  “covered  subject”,  does  deviate  from 
the  Federal  Uniform  Hazardous  Waste 
Manifest  in  a  non-de  minimis  fashion. 
Furthermore,  the  lEPA  Uniform 
Hazardous  Waste  Manifest  is  not 
“otherwise  authorized”  by  Federal  law 
and,  is  thus  preempted  under  the 
HMTA.  Consequently,  it  is  not 
necessary  to  determine  whether  the 
lEPA  Uniform  Hazardous  Waste 
Manifest  fails  the  HMTA’s  “dual 
compliance”  and  “obstacle”  preemption 
tests. 

V.  Ruling 

For  the  reasons  set  forth  above.  RSPA 
finds  that,  to  the  extent  that  they  impose 
non-Federal  Uniform  Hazardous  Waste 
Manifest  requirements  upon  parties 
o&ring  for  transportation  or 
transporting  hazardous  wastes,  lEPA’s 
Uniform  Hazardous  Waste  Manifest. 

EPA  Form  8799-22/IL.532.0610.  and  its 
accompanying  requirements,  are 
preempted  by  49  App.  U.S.C.  1811(a)(2). 
Specifically,  lEPA’s  prohibition  against 
the  use  of  continuation  sheets  and 
lEPA’s  prohibition  against  the  use  of 
decimals  or  fractions  in  reporting  the 
total  quantity  of  hazardous  wastes  being 
transported  are  preempted  under  the 
HMTA  because  that  manifest  is  a 
“covered  subject”  which  is  not 
“substantively  the  same  as”  the  Federal 
Uniform  Haz^ous  Waste  Manifest,  and 
it  is  not  “otherwise  authorized”  by 
Federal  law. 

VL  Petition  for  Reconsideration/ 
Judicial  Review 

In  accordance  with  49  CFR 
107.211(a),  “[ajny  person  aggrieved”  by 
RSPA’s  decision  on  CWTI’s  petition 
may  file  a  petition  for  reconsideration 
within  20  days  of  service  of  this 
decision.  Any  party  to  this  proceeding 
may  seek  review  of  RSPA’s  decision  “by 
the  appropriate  district  court  of  the 
UnitM  States  *  *  *  within  60  days  after 
such  decision  becomes  final.”  49  App. 
U.S.C  1811(e). 

This  decision  will  become  RSPA’s 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  of  this 
decision  is  final  within  that  time.  The 
filing  of  a  petition  for  reconsideration  is 


11184 


^Federal  Fi^girtiT  /  Vol.  58,  No.  34  /  Tuesday.  Felmiary  23,  1993  /  Notices 


not  a  prerequisite  to  sedung  Judicial  Issued  in  Washington,  DC  on  February  5 
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U.S.C  1611(e).  Alan  I.  Roberta. 
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